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No.  11,223.  m_9i 

Bryson  v.  McCreary. 

Sheriff's  Sxul^ Redemption  of  Real  Esiate, — Landlord  and  TenanL — RenUy 
Right  to. — Statute  Construed. — A.  and  wife  executed  a  mortgage  to  B.  in 
1878,  upon  real  estate.  The  mortgage  was  foreclosed  and  the  land  sold 
in  1880.  The  purchaser  transferred  the  sheriff's  certificate  to  C.  A 
short  time  before  the  foreclosure,  A.  had  given  to  his  wife,  for  her  own 
use,  the  rents  of  a  mill  situated  upon  the  mortgaged  land.  Before  the 
foreclosure  also,  the  wife  leased  the  mill  to  D.  After  C.  became  the 
oirner  of  the  certificate  he  notified  D.  to  pay  the  rent  to  him,  which 
he  did  thereafter.  The  land  not  having  been  redeemed,  0.  procured 
a  sheriff's  deed  in  1882.  Action  bv  the  wife  against  D.  for  the  rent  dur- 
ing  the  year  allowed  for  redemption. 

Ifeidj  that  the  redemption  law  of  1861,  in  force  when  the  mortgage  was 
executed,  entered  as  a  silent  factor  into,  and  became  a  part  of,  the  con- 
tract between  A.  and  B.,  and  that  a  subsequent  law  will  not  be  allowed 
to  materially  alter  or  affect  their  rights  under  the  contract. 

Hddj  also,  that  under  the  redemption  law  of  1861,  the  tenant,  D.,  would 
not  have  been  liable  to  C,  but  to  the  wife,  for  the  rent;  but  under  the 
redemption  law  of  1879,  D.  was  liable  to  C. 

Heldy  also,  that  the  liability  of  D.  was  fixed  by  the  law  of  1879,  and  under 
that  law  he  was  liable  to  C,  the  owner  of  the  sheriff's  certificate,  and 
not  to  the  wife  of  A.    That  law  made  him  the  tenant  of  0. 
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firyson  v,  McCreary. 

Same. — CH>jecl  of  Redemption  Law  of  186 L-~ Receiver, — The  main  object  of 
the  redemption  law  of  1861  was  to  enable  the  judgment  debtor,  by  the 
use  of  the  rents  and  profits,  to  redeem  his  property,  and  at  the  same  time 
save  the  purchaser  from  loss,  and  hence  the  proviso  that  if  the  prem- 
ises were  not  redeemed,  the  judgment  debtor  should  be  accountable  to 
the  purchaser  for  the.rea8onable  rents  and  profits ;  and  hence,  too,  the 
rulings  that  in  certain  cases  a  receiver  would  be  appointed  to  collect 
the  rents  and  hold  them  for  the  purchaser  in  case  the  premises  were  not 
redeemed. 

Same. — Redemption  Law  of  1879. — The  main  object  of  the  law  of  1861  Was 
accomplished  by  the  law  of  1879,  by  requiring  the  judgment  debtor,  if 
he  occupied  the  premises  and  did  not  redeem,  to  account  to  the  pur- 
chaser for  the  reasonable  rents,  and  by  allowing  the  purchaser  to  collect 
the  reasonable  rents  in  the  first  instance  from  other  occupants  of  the 
premises,  and  keep  them  if  the  premises  were  not  redeemed,  and  if  they 
were  redeemed,  to  allow  a  credit  on  the  judgment  for  the  amount  col- 
lected.  This  additional  authority  on  the  part  of  the  purchaser  to  col- 
lect the  rents  operated  in  the  way  of  security. 

Same.— jSaf«/«  of  1879  doe»  not  Violate  Obligation  oj  Contracta. — Constitutional 
Law. — The  redemption  law  of  1879  did  not  violate  the  obligations  of  the 
contract  between  A.  and  B.,  but  secured  its  more  faithful  performance. 
It  may  be,  therefore,  more  properly  styled  a  statute  affecting  and  provid- 
ing a  more  efficient  remedy  for  the  enforcement  of  the  contract  between 
the  parties. 

Same. — Xo  Vested  Rights  in  Jxiws  or  Legal  Remedies. — There  are  no  vested 
rights  in  the  laws  generally,  nor  in  legal  remedies,  and  hence  changes 
therein  by  the  Tvegislaturedonot  fall  within  the  constitutional  inhibition, 
unless  they  are  of  such  a  character  as  to  materially  aflfect  the  obliga- 
tion of  contracts;  and  hence,  too,  laws  which  merely  afford  the  means 
for  a  more  efficient  enforcement  of  a  contract  do  not  impair  its  obliga- 
tion, and  are  valid. 

From  the  Switzerland  Circuit  Court. 

W,  D,  Ward  and  T.  lAvinf/s,  for  appellant. 

J,  A.  Works  and  J,  D,  Works,  for  appellee. 

ZoLLARS,  C.  J. — The  pleadings  present  this  state  of  facts: 
George  W.  Bryson,  appellant's  husband,  being  the  owner  of 
real  estate,  and  indebted  to  one  Harris,  in  1878,  appellant 
joining,  mortgaged  the  real  estate  to  Harris  to  secure  the  in- 
debtedness. On  the  16th  day  of  March,  1880,  the  mortgage 
was  foreclosed,  and  on  the  24th  day  of  April,  1880,  the  real 
estate  was  sold  for  the  full  amount  of  the  judgment,  and  wa.s 
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worth  that  amount.  The  purchaser,  for  value,  transferred 
the  sheriff's  certificate  to  one  Thomas  F.  McCreary.  A  short 
time  before  the  foreclosure,  the  husband  had  given  to  appel- 
lant, for  her  own  separate  use  and  maintenance,  the  use  and 
rents  of  a  mill  situated  upon  and  a. part  of  the  real  estate 
sold  under  the  decree.  On  the  10th  day  of  March,  1880, 
which  was  also  before  the  foreclosure,  appellant  leased  the 
mill  to  appellee  at  a  stipulated  rent.  After  Thomas  McCreary 
became  the  owner  of  the  sheriff's  certificate,  he  notified  ap- 
pellee to  pay  the  rent  to  him  and  not  to  api>ellant.  The  real  es- 
tate not  having  been  redeemed,  Thomas  F.  McCreary  received 
the  sheriff's  deed  in  1882.  Up  to  the  time  of  the  notice,  ap- 
pellee paid  the  agreed  rent  to  appellant.  Subsequent  to  that 
notice,  he  paid  the  rent  to  Thomas  F.  McCreary. 

Appellant  instituted  this  action  to  recover  from  appellee 
the  amount  of  the  agreed  rent  during  the  year  allowed  by 
law  for  redemption. 

Ls  she  entitled  to  recover,  as  against  appellee,  and  against 
the  claims  of  Thomas  F.  McCreary  ?  Appellant's  conten- 
tion is  that  her  rights  are  to  be  determined  under  the  re- 
demption law  of  1861,  2  R.  8.  1876,  p.  220,  because  the 
mortgage  was  executed  while  that  law  was  in  force,  and  be- 
fore the  redemption  law  of  1879,  Acts  1879,  p.  176,  took 
effect,  and  that  to  apply  the  latter  law  would  bring  it  in  con- 
flict ¥rith  section  10,  of  article  1,  of  the  Constitution  of  the 
United  States,  which  prohibits  the  States  from  passing  law& 
impairing  the  obligation  of  contracts,  and  section  24  of  the 
bill  of  rights  in  the  Constitution  of  the  State  which  also  pro- 
hibits the  passage  of  any  law  impairing  the  obligation  of 
contracts.  Appellee  contends  that  the  rights  of  the  parties 
must  be  settled  under  the  law  of  1879,  and  that  under  that 
law  appellant  can  not  recover.  Both  acts  provided  that  the 
owner  of  real  estate  sold  on  execution,  and  other  persons 
named,  might  redeem  the  same  within  a  year  after  the  sale. 
Upon  the  subject  of  possession  during  the  year,  and  the  lia- 
bility for  rents,  the  act  •f  1861  provided  as  follows:    "The 
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judgment  debtor  shall  be  entitled  to  the  possession  of  the 
premises  for  one  year  after  the  sale,  and  in  case  they  are  not 
redeemed  at  the  end  of  the  year  as  provided  in  this  act,  he 
shall  be  liable  to  the  purchaser  for  their  reasonable  rents  and 
profits."  The  rulings  under  this  statute,  and  in  the  interpre- 
tation of  it,  may  be  classed  as  follows: 

1st.  Neither  the  tenant  nor  grantee  of  the  judgment  debtor, 
nor  any  one  else  except  the  judgment  debtor,  could  .be  held 
liable  to  the  execution  purchaser  for  the  rent  of  the  real 
estate  during  the  year  allowed  for  redemption.  Clements  v. 
Robinson,  54  Ind.  599 ;  Powell  v.  DeHart,  55  Ind.  94 ;  Mur- 
phy V.  Teter,  56  Ind.  545 ;  Wilson  v.  Powers,  66  Ind.  75 ; 
Graves  v.  Keni,  67  Ind.  38 ;  Ridgeway  v.  First  Natl  Bank, 
78  Ind.  119. 

2d.  The  rents  and  profits  of  the  real  estate  were  the  proj)- 
erty  of  the  judgment  debtor,  and  he  might  rent  the  property 
and  collect  the  rents;  they  might  be  levied  on  and  sold  as 
his,  or  he  might  assign  them  or  otherwise  dispose  of  them. 
In  either  of  which  cases  the  execution  purchaser  could  not 
recover  against  the  tenant,  purchaser  or  assignee  of  the  rents. 
Ridgeway  v.  First  KaiH  Bank,  supra;  Favorite  v.  Deardorff, 
84  Ind.  555. 

3d.  Having  collected  the  rent  during  the  year  allowed  for 
redemption,  the  judgment  debtor  did  not  hold  them  either  as 
the  tenant  or  trustee  of  the  execution  purchaser.  Ridge- 
way v.  First  NaVl  Bank,  supra. 

4th.  On  the  other  hand,  it  was  held  that  if  a  tenant,  or 
the  heirs  of  an  insolvent  owner  of  real  estate,  who  was  the 
judgment  debtor,  were  in  possession  of  the  real  estate,  and  the 
property  was  not  sufficient  in  value  to  pay  the  judgment,  or 
was  going  to  waste,  and  taxes  were  delinquent,  a  receiver 
might  be  appointed  to  collect  the  rents  during  the  year  al- 
lowed for  redemption,  and  hold  '  lem  to  be  paid  to  the  exe- 
cution purchaser  in  case  the  realeMate  should  not  be  redeemed. 
Connelly  v.  Dickson,  76  Ind.  440;  Brinkman  v.  Ritzinger,  82 
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Ind.  368 ;  Travellers  Ins.  Co.  v.  Brouse,  83  Ind.  62 ;  Buchanan 
V.  Berkshire  Life  Ins.  Co.,  96  Ind.  510. 

5th.  And  so  it  was  held,  that  if  the  judgment  debtor 
had  made  an  assignment  under  the  voluntary  assignment  law, 
the  assignee  might  be  compelled  to  pay  over  to  the  execution 
purchaser  the  rents  that  he  might  have  collected  during  the 
year  allowed  for  redemption.  Davis  v.  Newcomb,  72  Ind.  413. 

6th.  And  so,  too,  it  was  ruled,  that  in  case  the  judgment 
debtor  did  not  redeem,  he  was  liable  to  the  execution  pur- 
chaser for  the  rents  and  profits,  regardless  of  the  statutory 
liability ;  that  an  action  would  lie  at  common  law,  and  under 
2  R.  S.  1876,  p.  342,  section  14,  which  provided  that  "The 
occupant  without  special  contract,  of  any  lands,  shall  be  liable 
for  the  rent,  to  any  person  entitled  thereto."  This  was  based 
upon  the  idea  that  the  title  of  the  purchaser  by  the  sheriff's 
deed  relates  back  to  the  time  of  the  sale.  Gale  v.  Parks,  58 
Ind.  117. 

It  is  difficult,  if  not  impossible,  to  harmonize  the  reason- 
ing in  these  several  classes  of  cases.  None  of  them  have  been 
expressly  overruled.  There  has  been  an  effort,  rather,  to  dis- 
tinguish and  limit.  The  reasoning  in  some  of  them,  how- 
ever, has  been  approved,  and  again  condemned. 

In  the  case  of  Gale  v.  Parks,  last  above,  it  will  be  noticed 
that  no  reference  is  made  to  the  earlier  cases.  This  case  is 
not  referred  to  in  the  case  of  Wilson  v.  Powers,  supra,  but  it 
is  there  held,  citing  the  earlier  cases,  that  there  is  no  liability 
except  as  fixed  by  statute,  and  that  under  the  statute  no  one 
except  the  judgment  debtor  was  liable  to  the  purchaser  for 
the  rents. 

In  the  case  of  Graves  v.  Kent,  supra,  the  case  of  Gale  v» 
Parks,  supra,  is  referred  to,  and  while  there  is  an  effort  to 
distinguish,  the  ruling  is  contrarj'  to  the  doctrine  of  it.  In 
the  case  of  Davis  v.  Newcomb,  supra,  the  case  is  cited  and  ap- 
proved. Again,  in  the  case  of  Ridgeway  v.  First  NatH  Bank, 
supra,  an  effort  is  made  to  distinguish  and  limit  the  case,  but 
the  doctrine  of  the  case,  that  the  j>urchaser  may  recover  on 
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the  doctrine  of  relation^  is  strongly  combatted  and  repudiated 
by  a  majority  of  the  court:  So  far  as  the  case  holds  that  the 
execution  purchaser  might  recover  independently  of  the  stat- 
ute, it  should  be  regarded  as  overruled  by  the  above  cases. 

In  the  case  of  Davis  v.  Xewcomb,  supra,  conceding  that  under 
the  cases  the  possession  of  the  judgment  debtor  could  not  be 
disturbed,  and  that  he  had  the  right  to  dispose  of  the  rents, 
it  was  held  that  the  execution  purchaser,  as  against  other 
creditors,  was  entitled  to  the  rents  collected  during  the  year 
allowed  for  redemption,  by  the  assignee  of  the  judgment 
debtor  under  the  voluntary  assignment  laws.  It  was  said  : 
**And,  it  being  settled  that  the  title  related  back  to  the  date 
of  the  sale,  it  is  a  necessary  corollary  that  the  money  in  dis- 
pute is  and  must  be  regarded  as  being  the  proceeds  of  lands 
which  belonged  to  the  appellants  at  the  time  they  accrued." 

The  case  of  Connelly  v.  Dickson,  supra,  was  an  application 
by  the  execution  purchaser  for  the  appointment  of  a  receiver 
to  collect  the  rents  during  the  year  allowed  for  redemption. 
The  real  estate  was  occupied  by  a  tenant  of  the  judgment 
debtor.  This  court  held  that  a  receiver  had  been  properly 
appointed,  and  that  the  order  to  him,  after  the  expiration  of 
the  year  for  redemption,  to  pay  over  the  rents  to  the  execu- 
tion purchaser,  was  a  proper  order. 

Mr.  Justice  Woods,  in  the  closing  portion  of  the  opinion, 
said:  "We  are  not,  however,  to  be  understood  as  meaning 
that  a  receiver  may  be  empowered  to  disturb  the  actual  pos- 
session of  the  owner,  or  of  his  tenants  occupying  under  con- 
tracts made  in  good  faith.  Our  decision  is,  that,  where  it  is 
shown,  as  in  this  case  it  is  shown,  that  the  property  is  in  the 
hands  of  a  tenant,  who  is  under  contract  to  pay  a  stipu- 
lated rent,  which  has  not  been  paid  to  the  judgment  debtor 
or  the  owner  of  the  land,  and  that  the  latter  is  insolvent  and 
«an  not  redeem,  the  court  may  appoint  a  receiver  to  collect 
-such  rents,  and  to  hold  the  same  until  the  end  of  the  year, 
if  a  redemption  be  not  sooner  made,  to  be  paid  over  to  the 
debtor,  if  he  redeems,  and  otherwise,  to  the  purchaser.*' 
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After  an  extended  examination  of  the  statute  of  1861,  in 
all  of  its  bearings,  it  was  held  in  the  case  that  "the  true 
meaning  of  the  law#may  be  expressed  as  follows:  '  The  pur- 
<haser  shall  not  be  entitled  to  the  possession  of  the  premises 
for  one  year  after  the  sale,  but  in  case  they  are  not  redeemed 
-at  the  end  of  the  year,  as  provided  in  this  act,  the  owner  or 
occupant  shall  be  accountable  to  him  for  their  reasonable 
rents  and  profits/  "  To  the  writer  of  this  opinion,  this  in- 
terpretation of  that  statute  seems  to  be  the  proper  one,  and 
the  reasoning  which  led  to  it  strong  and  convincing. 

It  will  be  observed  that  the  action  was  not  for  a  personal 
judgment  against  the  tenant.  For  this  reason  the  case  has 
been  held  to  be  distinguishable  from  the  other  cases  where 
the  question  of  personal  liability  was  involved.  But  if  the 
interpretation  of  the  statute  is  the  correct  one,  it  would  seem 
to  follow  that  the  owner  in  possession,  whether  the  judgment 
-defendant  or  not,  would  be  liable  for  the  rents  and  profits 
during  the  year  allowed  for  redemption.  Such  an  interpre- 
tation of  the  statute  does  not  accord  with  the  holding  in  the 
-other  cases  above  cited.  In  the  later  case  of  Ridgeway  v. 
First  NatH  Banky  supra,  this  case  is  not  referred  to  in  the 
principal  opinion,  but  the  other  cases,  holding  that  no  one 
but  the  judgment  debtor  was  liable  for  rents,  were  cited  and 
approved.  This  really  amounts  to  a  disapproval  of  the  in- 
terpretation of  the  statute  in  the  Connelly  case. 

In  the  opinion  upon  the  petition  for  a  rehearing  the  case  is 
briefly  referred  to,  with  the  statement  that  it  is  not  in  con- 
flict with  the  former  cases.  In  the  still  later  case  of  Travel- 
lers Ins.  Co.  V.  Brouse,  stipra,  involving  the  right  of  the  court 
to  ap])oint  a  receiver  to  collect  the  rents  from  the  tenant  of 
the  judgment  debtor,  the  case  of  Connelly  v.  Dickson,  supra, 
is  cited  and  quoted  from  with  approval,  including  that  por- 
tion of  the  opinion  giving  the  interpretation  of  the  statute. 
This,  perhaps,  can  not  be  said  to  be  a  full  approval  of  the  in- 
terpretation of  the  statute,  as  no  question  of  the  personal  lia- 
bility of  the  tenant  was  involved.     The  case  is  again  cited 
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in  the  still  later  case  of  Btichanan  v.  Berkshire  Life  Ins.  Co., 
supra,  in  support  of  the  proposition  that  a  receiver  may,  in  a 
proper  case,  be  appointed  to  collect  the  rents  from  the  tenant 
during  the  year  allowed  for  redemption.  Looking  to  all  the 
ea-ses  upon  the  subject,  the  doctrine  to  be  gathered  from  them, 
so  far  as  is  material  here,  seems  to  be  that  during  the  year 
allowed  for  redemption  under  the  statute  of  1861,  the  judg- 
ment debtor  was  entitled  to  the  possession  of  the  real  estate, 
and  the  rente  and  profits  therefrom ;  that  he  might  occupy 
the  same  personally  or  by  tenant ;  that  he  might  sell  the  rents 
and  profits,  in  which  case  his  grantee  could  occjupy  the  prem- 
ises ;  that  he  might  sell  or  assign  the  rents  due  from  the  ten- 
ant ;  that  neither  the  tenant  nor  the  owner  of  the  rents  and 
profits  was  personally  liable  to  the  execution  purchaser ;  that 
in  case  the  real  estate  was  not  redeemed,  the  judgment  debtor 
was  liable  to  the  purchaser  for  the  rents  and  profits ;  and  that 
when  the  premises  were  occupied  by  a  tenant,  and  the  judg- 
ment debtor  insolvent,  a  receiver  might  be  appointed  to  col- 
lect the  rents,  and,  in  case  the  premises  were  not  redeemed, 
pay  them  over  to  the  execution  purchaser. 

So  stood  the  law  at  the  time  the  mortgage  to  Harris  was 
executed  by  appellant  and  her  husband.  The  statute,  as 
thus  interpreted,  entered  as  a  silent  factor  into,  and  be- 
came a  part  of,  the  contract  between  Harris  and  appellant's 
husband. 

A  subsequent  law  will  not  be  allowed  to  materially  alter  or 
materially  and  seriously  affect  those  rights,  because  to  allow 
this  would  be  to  sanction  a  law  which  impairs  the  obligation 
of  contracts,  and  this  the  Constitution  forbids.  Ridgeway  v. 
First  NdVl  Bank,  supra;  Travellers  Ins,  Co.  v.  Brouse,  su- 
pra. In  this  latter  case  it  was  held  that  the  redemption  law 
of  1881  would  not  be  allowed  to  take  from  mortgagee  the 
right  to  recover  the  rents  from  the  judgment  debtor,  he  hav- 
ing failed  to  redeem.  See,  also,  Rorer  Jud.  Sales,  section  609, 
el  seq.y  and  cases  there  cited;    Strong  v.  Clem,  12  Ind.  37^ 
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Scobey  v.  Gibson,  17  Ind.  572;  Iglehart  v.  Woljin,  20  Ind. 
32;  McGlothlin  v.  Pollard,  81  Ind.  228;  Parkkam  v.  17(71- 
deventer,  82  Ind.  544;  HelpJieiistine  v.  Meredith,  84  Ind.  1 ; 
LecLse  v.  Owen  Lodge,  etc,  83  Ind.  498  ;  Cooley  Const.  Lini., 
284,  290. 

In  the  case  of  Lexois  v.  Brackenridge,  1  Blackf.  220,  it  was 
said :  "  The  law,  under  which  the  contract  was  executed,  is  to 
be  and  remain  the  only  rule  by  which  the  contract  shall  be 
construed.  The  obligation  shall  not  be  increased,  nor  the 
rights  diminished,  by  any  act  of  future  legislation."  And 
hence  it  is  that  the  repeal  of  a  statute,  which  has  thus  entered 
into  and  become  a  part  of  a  contract,  will  not  deprive  the  par- 
ties of  their  rights  under  the  c;ontract.  Such  a  repeal  is  as 
much  a  violation  of  the  Constitution  as  the  passage  of  a  new 
and  different  statute.  Hawthorne  v.  Calef,  2  Wall.  10  ;  T  on 
Hoffman  v.  City  of  Qiiincy,  4  Wall.  535  ;  State,  ex  reL,  v.  Com- 
mon Council  of  Madison  J  15  Wis.  .30;  ISiniih  v.  City  of  Apple- 
ton,  19  Wis.  468. 

Upon  the  same  principle  it  has  been  frequently  held  that 
the  appraisement  laws  in  force  at  the  time  the  contract  is 
made  become  a  part  of  the  contract,  and  that  subsequent  laws 
will  not  be  allowed  to  materially  and  seriously  alter  or  affect 
the  rights  of  the  parties.  Doe  v.  Heath,  7  Blackf  154;  Sheets 
V.  Peabody,  7  Blackf.  613;  Rawley  v.  Hooker,  21  Ind.  144. 
And  so  it  has  been  held  that  subsequent  laws  giving  further 
stay  of  execution  will  not  be  allowed  to  affect  parties  who 
contracted  under  former  laws.  Dormire  v.  Cogly,  8  Blackf. 
177,  and  cases  there  cited  ;  Strong  v.  Daniel,  5  Ind.  348. 

As  to  these  iaws,  and  the  claim  that  they  relate  to  the 
remedy,  in  which  there  are  no  vested  rights,  it  is  said  in 
Cooley's  Constitutional*  Limitations,  pp.  285,  292,  upon  the 
authority  of  the  decisions  of  this  and  the  Supreme  Courts  of 
the  United  States,'and  the  State  of  Michigan,  that  such  a  law, 
though  professing  to  act  only  on  the  remedy,  amounts  to  a 
denial  or  obstruction  of  the  rights  accruing  by  the  contract, 
and  is  directly  obnoxious  to  the  prohibition  of  the  ConstitU'-» 
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tion.  And  again,  "  In  each  of  these  cases  it  is  evident  that 
substantial  rights  were  affected ;  and  so  far  as  the  laws  which 
were  held  void  operated  upon  the  remedy,  they  either  had  an 
effect  equivalent  to  importing  some  new  stipulation  into  the 
contract,  or  they  failed  to  leave  the  party  a  substantial 
remedy  such  as  was  assured  to  him  by  the  law  in  force  when 
the  contract  was  made."  But,  in  order  that  a  statute  may  be 
overthrown  because  in  violation  of  a  contract,  it  must  mate- 
rially affect  the  rights  of  the  parties  to  the  contract.  It  was 
said  in  the  case  of  Edwards  v.  Kearzey^  96  U.  8.  595  :  "  It 
is  to  be  understood  that  the  encroachment  thus  denounced 
must  be  material.  If  it  be  not  material,  it  will  be  regarded 
as  of  no  account."  See  Taylor  v.  Stockwelly  66  Ind.  505; 
Cooley  Const.  Lim.  287. 

It  is  well  settled  everywhere  that  there  are  no  vested  rights 
in  the  law  generally,  nor  in  legal  remedies,  and  hence  changes 
in  these  by  the  Legislature  do  not  fall  within  the  constitu- 
tional inhibition,  unless  they  are  of  such  a  character  a.s  to 
materially  affect  the  obligation  of  contracts.  And  hence  laws 
which  afford  the  means  for  a  more  efficient  enforcement  of  a 
contract  do  not  impair  \ls  obligations,  and  are  valid.  Maynes 
V.  Moore,  16  Ind.  116;  Wood  v.  Kennedy,  19  Ind.  68;  Webb 
V.  Moore,  25  Ind.  4 ;  Hopkins  v.  Joiies,  22  Ind.  310;  Andreics 
V.  Russell,  7  Blackf  474;  Pierce  v.  Mills,  21  Ind.  27 ;  Taylor 
V.  Stoekwell,  supra. 

Tested  by  these*  rules,  how  stands  the  redemption  law  of 
1879,  with  respect  to  contracts  made  before  its  enactment? 
Under  the  statute  of  1861,  the  judgment  debtor  might  re- 
deem at  any  time  within  a  year  after  the  sale,  and  during  that 
year,  occupy  the  premises  and  enjoy  the  rents  and  profits. 
If  he  did  not  redeem  within  the  ye^r,  he  became  liable  to 
the  purchaser  for  rents  and  profits. 

Under  like  circumstances,  he  might  redeem  and  enjoy  the 
same  privileges, and  was  alike  liable,  underthe  statute  of  1879. 
So  far  the  statute  of  1879  was  a  re-enactment  of  the  statute 
of  1861,  and  so  far  it  may  be  said   that  the  statute  of  1861 
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was  not  repealed  by  the  statute  of  1879.     Wood  v.  Kennedy, 

Under  the  act  of  1861,  the  judgment  debtor  might  occupy 
the  premises  by  a  tenant,  and  so  he  might  under  the  act  of 
1879.  Here  the  diflTerences  between  the  statutes  begin.  The 
proviso  to  the  act  of  1879  was  as  follows:  "ProtnJed,  If  such 
owner  is  not  the  actual  occupant  of  the  premises  sold,  but  the 
same  be  occupied  by  a  tenant  or  other  person,  such  tenant  or 
other  person  shall  be  liable  to  the  purchaser  for  the  reasonable 
rent  or  use,  and  occupation  of  the  premises,  and  may  be  treated, 
in  all  respects,  as  the  tenant  of  the  purchaser,  who  shall,  in 
case  the  property  is  redeemed,  allow,  as  a  payment  upon  his 
Judgment,  the  amount  of  the  rent  by  him  collected." 

Under  the  act  of  1861,  the  tenant  was  primarily  accountable 
to  the  judgment  debtor,  and  not  to  the  purchaser.  If  the 
judgment  debtor  was  insolvent,  a  receiver  might  be  appointed 
to  collect  the  rents  from  the  tenant,  and  hold  them  to  be  paid 
to  the  purchaser  in  case  the  premises  were  not  redeemed. 

Under  the  act  of  1879,  the  tenant  of  the  judgment  debtor 
in  possession  was  treated  as  the  tenant  of  the  purchaser,  and 
was  accountable  to  him  for  the  reasonable  rents  in  the  first 
instance,  whether  the  judgment  debtor  was  solvent  or  in- 
solvent. 

If  the  premises  were  not  redeemed,  the  rents  thus  collected 
belonged  to  the  purchaser.  If  the  premises  were  redeemed, 
the  rents  so  collected  were  allowed  as  a  payment  in  favor  of 
the  judgment  debtor  on  the  judgment.  Under  the  act  of 
1861,  if  a  person  in  good  faith  bought  the  rents  from  the  judg- 
ment debtor,  he  could  hold  them  as  against  the  execution 
purchaser,  and  was  not  liable  to  him  therefor.  Under  the  act 
of  1879,  if  a  person  bought  the  rents  from  the  judgment  debtor, 
he  paid  him  for  thein  at  his  peril,  because  the  occupant  of  the 
premises  was  liable  to  the  execution  purchaser  for  the  rea- 
sonable rents.  Did  these  changes  so  materially  affect  the  rights 
of  the  mortgagor  under  his  contract,  made  before  the  act  of 
1879  took  effect,  as  to  bring  that  act  within  the  constitutional 
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limitation?  After  mature  deliberation  we  have  reached  the 
conclusion  that  they  did  not.  Before  the  passage  of  the  re- 
demption laws,  the  execution  purchaser  was  at  once  entitled 
to  a  deed  and  the  possession  of  the  premises. 

While  the  statute  of  1861  was,  in  a  sense,  benevolent  in 
its  object,  in  allowing  the  judgment  debtor  to  occupy  the 
premises  for  a  year  after  the  sale,  and  receive  the  rents  and 
profits,  it  was  evidently  not  its  object  that  he  should  specu- 
late with  the  possession,  rents  and  profits,  to  the  loss  of  the 
execution  purchaser.  Nor  was  it  the  main  object  of  that  stat- 
ute, in  the  way  of  benevolence,  to  provide  a  home  and  a  liv- 
ing for  the  judgment  debtor  during  the  year  allowed  for  re- 
demption. If  that  were  so,  then  he  should  not  have  been 
made  accountable  in  case  the  premises  were  not  redeemed^ 
nor  could  a  receiver  have  been  appointed,  in  any  case,  to  col- 
lect the  rents,  to  be  paid  to  the  j)urchaser  upon  a  failure 
to  redeem.  Evidently,  the  main  object  of  the  statute  was  to 
enable  the  judgment  debtor,  by  the  use  of  the  rents  and  profits, 
to  redeem  his  property,  and  at  the  same  time  save  the  pur- 
chaser from  loss,  and  hence  the  proviso,  that  if  the  premises 
were  not  redeemed,  the  judgment  debtor  should  be  accountable 
to  the  purchaser  for  the  reasonable  rents  and  profits;  and 
hence,  too,  the  rulings,  that  in  certain  cases  a  receiver  would 
be  appointed  to  collect  the  rents  and  hold  them  for  the  pur- 
chaser in  case  the  premises  were  not  redeemed. 

Under  the  act  of  1861,  this  object  was  accomplished  by  al- 
lowing the  rents  and  profits  to  pass  in  the  first  instance  to 
the  judgment  debtor,  unless  he  occupied  by  a  tenant,  and  was 
insolvent,  and  requiring  him  to  account  to  the  purchaser,  in 
case  the  premises  were  not  redeemed.  Under  the  act  of  1879^ 
the  same  object  was  accomplished  by  requiring  the  judgment 
debtor,  if  he  occupied  the  premises  and  did  not  redeem,  to 
account  to  the  purchaser  for  the  reasonable  rents,  and  by  al- 
lowing the  purchaser  to  collect  the  reasonable  rents,  in  the 
first  instance,  from  the  other  occupants  of  the  premises,  and 
keep  them  if  the  premises  were  not  redeemed,  and  if  they 
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were  redeemed,  to  allow  a  credit  on  the  judgment  for  the 
amount  collected.  This  additional  authority  on  the  part  of  the 
purchaser  to  collect  the  rents  operated  in  the  way  of  security. 

The  judgment  debtor,  occupying  under  the  act  of  1861, 
did  so  with  the  implied  agreement  on  his  part,  that  if  he  did 
not  redeem  he  would  pay  to  the  purchaser  the  reasonable 
rents  and  profits.  This  agreement  he  might  violate  to  the 
loss  of  the  purchaser,  by  occupying  the  premises  and  refus- 
ing to  [Miy.  The  act  of  1879  prevented  such  bad  faith  and 
violation  of  contract  on  the  part  of  the  judgment  debtor  by 
passing  the  rents,  in  the  first  instance,  to  the  purchaser,  to  be 
held  and  applied  under  the  law,  as  the  rights  of  the  parties 
might  be  fixed  by  the  redemption,  or  failure  to  redeem,  by 
the  judgment  debtor.  And  thus  the  act  of  1879  did  not 
violate  the  contract  between  the  parties,  but  secured  its  more 
sure  and  faithful  i)erformance.  The  main  object  of  the  act 
of  1861,  and  the  contract  under  it,  was  accomplished  by  the 
act  of  1879,  but  in  a  somewhat  diflFerent  mode.  The  act  of 
1879  may  be,  therefore,  more  properly  styled  a  statute  affect- 
ing and  providing  a  more  efficient  remedy  for  the  enforce- 
ment of  the  contract  between  the  parties. 

As  we  have  seen,  appellant's  husband  owed  the  debt,  owned 
the  land,  and  as  the  contracting  party,  appellant,  his  wife, 
joining,  executed  the  mortgage  to  Harris.  So  fkr  as  con- 
cerns these  contracting  parties  and  the  parties  claiming  un- 
der them,  as  Thomas  F.  McCreary  and  the  parties  to  this 
suit,  the  contract  shpuld  be  enforced  under  the  law  of  1879. 
Had  appellant  occupied  the  land  during  the  year  allowed  for 
redemption,  she  would  have  been  liable  for  the  reasonable 
rents  to  Thomas  F.  McCreary,  the  owner,  through  the  sheriff's 
sale  and  deed.  In  the  first  place,  she  was  a  volunteer,  not 
having  paid  her  kusband  anything  for  the  rents ;  and,  in  the 
second  place,  she  became  the  assignee  of  the  rents  in  1880, 
when  the  law  of  1879  was  in  force.  She  was  bound  to  know 
that  if  she  occupied  the  premises  under  the  assignment,  she 
would  be  compelled  to  account  to  the  owner  for  the  rents. 
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At  that  time,  her  husband  had  no  power  to  assign  the  rents 
during  the  year  allowed  for  redemption,  so  as  to  defeat  the 
right  of  the  purchaser  to^collect  the  reasonable  rent  from  the 
occupant.  And  so,  when  appellee  became  the  tenant  of  ap- 
pellant, he  was  bound  to  know  that  if  the  property  should 
be  sold  under  the  mortgage,  and  he  occupied  it  during  the 
year  allowed  for  redemption,  he  would  be  liable  to  the  pur- 
chaser and  owner  for  the  reasonable  rent.  Had  he  refused 
to  pay,  the  purchaser  could  have  coerced  payment. 

One  question  remains:  Appellee  having  been  liable  for  the 
rent  to  the  purchaser,  and  having  paid  to  him,  can  he  also 
be  compelled  to  pay  to  appellant  ?  The  argument  is  made,, 
that  as  he  went  into  possession  as  appellant's  tenant,  he  can 
not  now  dispute  her  title,  and  hence  must  pay  to  her.  A 
sufficient  answer  to  this  is,  that  the  act  of  1879  made  him 
the  tenant  of  the  purchaser  and  owner  of  the  property,  at 
least,  so  far  as  his  accountability  for  rents  was  concerned,  and 
to  that  extent,  the  act  dissolved  his  relations  with  appellant. 

As  the  court  below  ruled  in  accordance  with  this  opinion^ 
the  judgment  is  affirmed. 
Filed  May  12, 1885  ;  petition  for  a  rehearing  overruled  Sept  15,  1885. 
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JuRiSDicrroN. — Judge  in  Vacation. — A  judge  ran  exercise  in  vacation  only 
such  limited  powers  as  maybe  specially  granted  by  statute,  and  his  jo- 


103     14  risdiction  must  affirmatively  appear  of  record. 


Same. — Receiver. — Appointment  q/".— If  a  judge  in  vacation  may  appoint  a. 
receiver  where  no  process  has  issued  and  no  appearance  has  been  made 
to  an  action,  but  the  person  named  as  defendant  in  a  complaint  ha? 
voluntarily  appeared  to  a  motion  made  before  the  judge  for  the  appoint- 
ment of  a  receiver,  still  a  judge  has  no  power  to  make  such  an  appoint- 
ment, where,  because  of  the  want  of  the  issue  of  process  and  the  want 
of  an  appearance,  no  action  is  pending,  and  such  defendant  has  not  him- 
self appeared,  in  person  or  by  attorney,  to  such  motion. 
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f^AUVL^  Appearance. — Plaintiff  Can  Not  Appear/or  Defendant, — The  filing  and 
delivery  to  the  judge  by  the  plaintiff  of  papers  purporting  to  be  signed 
by  the  defendant  can  not  constitute  an  appearance  by  the  defendant  to 
the  action  or  to  the  plaintifl''8  motion  for  a  receiver. 

Same. — /hr(»«-«. — Mutual  Bequest  for  Receivtr.  —  X  receiver  can  be  ap- 
pointed only  in  a  proceeding  where  there  are  adverse  parties.  Partners 
can  not,  without  any  suit  pending  between  them,  obtain  the  appointment 
of  a  receiver  of  their  property  by  tlieir  mutual  request  therefor,  one 
patting  his  request  in  the  form  of  a  complaint  against  the  other,  and 
the  latter  his  consent  in  the  form  of  an  answer  to  such  complaint. 

Same.  -  Coliaterul  ylttocX-.— Where,  from  an  inspection  of  the  record,  it  af- 
firmatively appears  that  no  jurisdiction  of  the  person  was  acquired,  no 
presumption  in  favor  of  the  judgment  as  against  a  collateral  attack 
will  be  indulged. 

From  the  Marion  Superior  Court. 

F.  Winter,  R.  B.  DuncaUy  J,  8,  Duncan,  C.  W.  Smith  and 
J.  R,  H7feo7i,  for  appellant. 

R.  Hill,  B.  Harrison,  W.  H.  H.  Miller  and  J.  B.  Elam,  for 
appellees. 

Mitchell,  J. — From  the  complaint  in  this  case  the 
following  facts  appear:  Alfred  and  John  C.  S.  Harrison 
were  partners  doing  business  as  bankers  in  the  city  of  Indi- 
anapolis, and  were  the  owners  of  real  and  personal^  property, 
some  of  which  was  partnership^ property,  and  some  the  indi- 
vidual property  of  the  several  partners.  On  the  18th  day  of 
July,  1884,  Alfred  Harrison  filed,  in  the  office  of  the  clerk  of 
the  Marion  Superior  Court,  a  petition  in  which  John  C.  S. 
Harrison  was  described  as  defendant.  It  was  averred  in  the 
petition  that  the  plaintiflf  and  defendant  were  partners ;  that 
on  account  of  insolvency  they  were  unable  to  continue  *their 
partnership  business.  It  was  also  averred  that  as  a  firm  they 
were  possessed  of  real  and  personal  property,  and  that  they 
were  owing  debts;  that  the  partnership  ought  to  be  dissolved, 
and  its  affairs  wound  up.  The  prayer  was,  that  a  receiver 
should  be  appointed  to  take  charge  of  the  assets  of  the  firm,  etc. 

With  the  petition  Alfred  Harrison  also  filed  the  following 
paper:  ^* Alfred  Harrison  v.  John  C.  S.  Harrison.  The 
defendant,  John  C.  S.  Harrison,  admits  the  allegations  of  the 
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complaint  herein  to  be  true.  John  C.  S.  Harrison."  It  is 
averred  that  no  process  was  issued  or  served  upon  John  C. 
S.  Harrison,  and  that  he  did  not  appear  to  said  petition  either 
in  person  or  by  attorney. 

Immediately  upon  the  filing  of  the  foregoing  papers,  Alfred 
Harrison  presented  them  to  the  Honorable  Lewis  C.  Walker, 
one  of  the  judges  of  the  Marion  Superior  Court,  at  chambers, 
in  vacation,  without  any  other  proceedings  having  been  taken 
thereon,  and  asked  for  the  appointment  of  a  receiver.  There- 
upon the  judge  made  an  order  placing  the  assets  of  the  firm 
in  charge  of  the  sheriff  of  Marion  county,  and  held  the  mat- 
ter of  the  appointment  of  a  receiver  under  advisement. 

It  is  further  averred  that  on  the  19th  day  of  July,  1884, 
being  still  in  vacation,  Alfred  Harrison  filed,  in  the  clerk's 
office,  and  presented  to  the  judge  at  chambers,  a  supplemen- 
tal petition,  wherein  he  showed  that  both  he  and  his  partner 
were  the  owners  of  certain  individual  property,  real  and  per- 
sonal, which  they  were  each  willing  to  surrender  for  the  ben- 
efit of  their  creditors,  and  praying  that  an  order  should  be 
made  turning  their  individual  property  over  to  a  receiver  to 
be  appointed. 

It  is  also  alleged  that  no  process  was  issued  upon  this  sup- 
plemental complaint,  and  that  John  C.  S.  Harrison  did  not 
appear  thereto,  either  in  person  or  by  attorney,  but  that  at 
the  time  it  was  filed  and  presented  Alfred  Harrison  filed  and 
presented  with  the  supplemental  petition  the  following  paper, 
purporting  to  be  executed  by  John  C.  S.  Harrison : 

"  The  State  of  Indiana',  Marion  County,  ss  : 
^^ Alfred  Harrison  v.  John  C.  S.  Harrison.    No.  32,604.  An- 
swer to  supplemental  complaint. 

"John  C.  S.  Harrison,  defendant  in  the  above  entitled 
cause,  says  that  he  admits  the  allegations  of  the  supplemental 
complaint  of  the  plaintiff  herein,  and  consents  to  the  sur- 
render o!'  .A  of  his  individual  property  in  the  manner  and 
for  the  purpose  mentioned  in  said  complaint. 

"  Joirx  C.  S.  Harrison,  Defendant.^' 
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Without  any  further  proceedings  Robert  N.  Lamb  was 
thereupon  appointed  receiver.  He  qualified,  took  and  continued 
in  possession  of  all  the  partnership  and  individual  property 
of  the  Harrisons. 

At  the  time  the  proceedings  above  recited  took  place,  the 
appellant,  Pressley,  was  a  creditor  of  the  firm,  and  on  the  25th 
day  of  August,  1884,  fecovered  a  judgment  against  its  mem- 
bers for  $9,929.02  in  the  Marion  Circuit  Court.  On  this 
judgment  execution  was  issued,  which,  at  the  commencement 
of  this  suit,  on  the  30th  day  of  August,  1884,  remained  in 
the  hands  of  the  sheriff. 

After  reciting  in  detail  facts  of  which  the  foregoing  is  the 
substance,  the  complaint  charges  that  the  appointment  of  the 
i-eceiver  in  the  manner  stated  was  without  the  jurisdiction  of 
the  judge,  and  therefore  void. 

The  relief  prayed  is  that  the  lien  of  the  appellant's  judg- 
ment and  execution  should  be  declared  to  be  prior  to  the  claim 
and  right  of  the  receiver,  and  that  he  be  directed  to  pay  the 
claim  of  the  appellant  as  a  preferred  lien. 

A  demurrer  was  sustained  to  the  complaint,  and  the  cor- 
rectness of  this  ruling  is  the  only  question  in  the  record.  The 
case  has  been  ably  and  elaborately  argued  on  both  sides. 

On  behalf  of  the  appellant,  it  is  contended  that  no  receiver 
could  be  apj)ointed  until  an  action  was  pending,  and  that  be- 
cause no  process  was  issued,  and  no  ap|)earance  was  entered 
for  the  defendant,  before  the  receiver  was  appointed,  no  action 
was  pending,  and  that,  therefore,  the  appointment  was  void. 

The  contention  of  the  appellees  is,  substantially,  that  a 
jMirty  against  whom  the  appointment  of  a  receiver  is  asked, 
may  appear  before  the  judge  at  any  time  and  plead  to  the  ap- 
plication, resist  or  consent  to  the  appointment,  and  that,  there- 
fore, the  papers  filed  by  Alfred  Harrison,  who  was  the  plain- 
tiff in  the  petition,  for  John  C.  S.  Harrison,  the  defendant, 
was  such  an  appearance  and  answer  as  gave  the  judge  juris- 
diction to  make  the  appointment. 
Vol-  102.— 2 
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It  is  conceded  that  an  action  is  not  commenced  until  process 
has  issued,  or  an  appearance  ha^  been  entered  by  the  defendant. 
The  power  which  a  judge  may  exercise  in  vacation  is  such 
special  statutory  power  as  is  prescribed.  Whatever  it  is  as- 
serted may  be  done  by  him,  except  in  term,  authority  there- 
for must  be  found  in  the  statute.  If  not  found  there,  it  may  be 
assumed  that  it  does  not  exist.   Taylor  v.  Moffatty  2  Blackf.  305, 

Under  the  code  of  1852,  in  which  it  was  provided  that  "a 
receiver  may  be  appointed  by  the  court "  in  certain  cases,  it 
was  held  that  idi  appointment  made  by  a  judge  in  vacation 
was  void.     Newnian  v.  Hammond,  46  Ind.  119. 

The  act  of  1875,  2  R.  S.  1876,  p.  115,  provided,  substan- 
tially, as  the  chancery  practice  did,  **  That  receivers  shall  not 
be  appointed  by  any  court,  in  any  case,  until  the  adverse 
party  shallhave  appeared  and  answered  in  the  action  pend- 
ing, or  shall  have  had  reasonable  notice  of  the  pendency  of 
the  action  and  the  application  for  such  appointment.^'  May 
v.  Greenhill,  80  Ind.  124. 

By  the  code  of  1881,  section  1222,  it  is  provided:  "A  re- 
ceiver may  be  appointed  by  thq  court^  or  the  judge  thereof  in 
vacation,  in  the  following  cases :  *  *  *  *  Second.  In 
actions  between  partners,  or  persons  jointly  interested  in  any 
property  or  fund." 

It  will  be  seen  from  the  statute  above  quoted  that  a  re- 
ceiver may  now  be  appointed  by  the  court  or  judge  in  vaca- 
tion, in  actions  between  partners.  As  to  the  time  when  the 
appointment  may  be  made  the  statute  is  silent.  A  receiver 
may  be  appointed  "  in  actions,^'  etc.,  is  the  provision  of  the 
statute.  By  the  ancient  practice  of  the  court  of  chancery  in 
England,  a  receiver  was  not  appointed  until  after  the  coming 
in  of  the  defendant's  answer,  but  it  is  now  settled,  both  in 
this  country  and  in  England,  that  the  appointment  may  be 
made  before  answer,  provided  a  special  necessity  therefor  is 
shown  to  exist.     High  Receivers,  sees.  105,  106. 

Unless  under  extraordinary  circumstances,  as  where  the 
defendant  had  left  the  State  to  avoid  process  or  the  like,  the 
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rule  seems  to  have  been  that  a  court  could  get  no  jurisdiction 
to  appoint  a  receiver  until  after  service  of  process  and  notice 
of  the  motion.  Whitehead  v.  Wooieriy  43  Miss.  523;  Ed- 
wards Receivers,  13, 14.  This  was  in  eifect  the  provision  of 
the  statute  of  1875. 

We  think  this  rule  prevails  without  substantial  modifica- 
tion under  existing  statutes.  We  know  of  no  decided  case, 
except  where  the  court  was  authorized  by  statute  to  preserve 
the  estates  of  infants  and  lunatics,  in  which  a  receiver  was  ap- 
pointed before  a  suit  was  pending. 

If  an  immediate  necessity  therefor  is  shown  to  exist,  the  ap- 
plication for  a  receiver  may  be  entertained  when  the  action 
is  commenced,  which,  under  the  rule  here,  is  when  process  is 
issued,  or  an  appearance  to  the  action  is  entered,  in  the  man- 
ner recognized,  but  as  the  appointment  of  a  receiver  in  any 
case  is  a  provisional  remedy,  auxiliary  to  the  action  or  the 
relief  prayed  for  therein,  neither  the  court  in  term  nor  judge 
in  vacation  can  acquire  jurisdiction  to  appoint  a  receiver  un- 
til there  is  an  action  pending.  The  application  for  a  receiver 
is  an  interlocutory  proceeding  in  a  pending  suit.  Brinkman 
v.  Ritzinger,  82  Ind.  358 ;  Dale  v.  Kent,  58  Ind.  584;  Mer- 
chants',  etc.,  Bank  v.  Kenty  43  Mich.  292.  Unless  it  is  shown 
that  on  account  of  absence,  or  for  some  other  cause,  process 
can  not  be  served  on  the  defendant,  the  application  should 
not  be  entertained  until  after  service  and  notice. 

The  action  pending  is  the  principal  thing;  the  application 
for,  and  appointment  of,  a  receiver  is  a  mere  incident,  to  pre- 
serve the  subject  of  litigation  until  the  decree  is  given,  and 
made  effectual ;  and  as  necessary  to  the  incident,  the  action 
must  be  pending.  Such  applications  are  properly  made 
on  written  motion  or  petition,  with  notice  to  the  defend- 
ant. Affidavits,  or,  in  the  discretion  of  the  court  or  judge, 
oral  testimony,  may  be  heard  in  support  of  or  against  the 
motion,  but  no  pleadings  are  contemplated  so  far  as  respects 
the  motion  or  application.  This  was  ruled  in  Ponder  v.  Tate, 
96  Ind.  330,  where  it  was  held  that  an  offer  to  file  a  demurrer 
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to  an  application  for  a  receiver  was  properly  refused.  So, 
in  Buchanan  v.  Bei^kshire  Life  Ins.  Co.,  96  Ind.  510,  it  was 
held  that  to  an  application  for  the  appointment  of  a  receiver 
no  answer  or  other  formal  pleadings  were  authorized. 

As  it  is  a  prerequisite  to  the  power  of  a  judge  to  act  upon 
the  application  for  a  receiver,  that  there  should  be  a  case  pend- 
ing in  which  the  receiver  is  to  be  appointed,  and  as  in  the 
motion  for  the  appointment  nothing  is  before  the  judge  for 
determination  except  the  application,  and  as  to  such  applica- 
tion no  pleadings  are  proper,  it  may  well  be  doubted  whether 
in  any  case  jurisdiction  to  make  such  appointment  could  be 
acquired  by  a  judge  at  chambers  by  the  voluntary  appearance 
of  the  defendant  to  such  motion  where  no  process  had  issued, 
and  no  appearance  was  entered  in  the  case. 

The  obstacle  which  stands  in  the  way  of  upholding  the  ap- 
pointment which  is  assailed  here,  however,  is  found  in  the 
fiwjt  that  no  action  was  pending  at  the  time,  and  in  the  further 
feet  that  John  C.  S.  Harrison  did  not  appear  before  the  judge 
either  in  person  or  by  attorney. 

It  is  impossible  to  hold  that  signing  and  delivering  to  the 
plaintiff  in  the  case  the  several  papers  above  set  out,  and  the 
presentation  of  them  by  him  to  the  judge,  constituted  an  ap- 
pearance by  the  defendant,  either  to  the  action  or  to  the  pro- 
ceeding before  the  judge. 

An  unbroken  line  of  decisions  of  this  court  has  settled  the 
rule  that  in  order  to  confer  jurisdiction  over  the  person  of  a 
defendant  in  a  judicial  proceeding,  where  process  has  not  been 
issued  and  served,  his  presence  in  court,  either  in  person  or 
by  attorney,  is  indispensable.  McOormack  v.  Fh*8t  Naf'I  Bank, 
53  Ind.  466 ;  Bhoades  v.  Delaney,  50  Ind.  468 ;  Craig  v. 
Glaa-s,  1  Ind.  88  ;  Ferrand  v.  McClease^  1  Ind.  87 ;  Harris  v. 
Starifon,  4  Ind.  120 ;  Compard  v.  Hanna,  34  Ind.  74 ;  Scott  v. 
H  .',  14  Ind.  136 ;  Willrmn  v.  WiUman,  57  Ind.  500  ;  Pauh^ 
V.  Latta,  93  Ind.  34. 

In  RMnson  v.  Board,  etc.,  37  Ind.  333,  it  was  said:  ''As- 
suming that  the  proceeding  was  of  an  adversary  character. 
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then,  to  make  Robinson  a  party,  he  must  have  been  brought 
in  in  some  mode  prescribed  by  law,  or  he  must  have  volun- 
tarily appeared  to  the  proceeding.  The  record  does  not  show 
that  he  became  a  party  in  either  of  these  modes ;  or,  in  other 
words,  that  he  was  a  party  at  all."  See,  also,  Gilmore  v. ' 
Board,  etc.,  35  Ind.  344. 

£ven  if  it  were  conceded  that  a  receiver  might  in  any  ease 
be  appointed  before  the  action  was  pending,  where  the  de- 
fendant appeared  before  the  court  or  judge,  it  must  neverthe- 
less be  held  that  the  appearance  of  the  defendant  must  have 
been  in  a  manner  which  is  recognized  by  the  law  as  an  ap- 
pearance. It  can  not  be  maintained  that  such  an  appearance 
was  entered  in  this  case. 

Actions  in  which  receivers  may  bo  appointed  must  be  ac- 
tions in  which  there  are  adversary  parties.  A  receiver  can 
not  be  appointed  in  an  ex  parte  proceeding.  Hardy  v.  3/c- 
Clellan,  53  Miss.  507.  This  being  so,  it  must  result  from  the 
very  nature  of  things,  that  one  adversary  litigant,  without  ex- 
press statutory  authority,  cou^d  not  appear  for  and  give  juris- 
diction to  the  court  or  judge  over  the  other. 

It  is  of  the  essence  of  judicial  proceedings  which  can  not 
be  ex  parte,  that  they  should  be  inter  partes,  and  as  a  proceed- 
ing in  which  a  receiver  may  be  apiwinted  can  not  be  an  ex 
parte  proceeding,  it  results  that  there  must  be  upon  the  record 
and  before  the  court  or  judge  adverse  parties.  One  party  to 
an  adversar\^  proceeding  can  not  do  anything,  nor  can  he  be 
authorized  to  do  anything  by  the  other,  which  can  give  the 
court  or  judge  jurisdiction  over  him  except  as  the  statute  has 
enacted. 

As  the  statute  does  not  authorize,  and  public  policy  for- 
bids, one  party  to  appear  for  the  other,  it  must  be  held  that 
where  it  appears,  as  here,  that  the  only  jurisdiction  which  the 
court  or  judge  had  over  the  defendant  was  such  as  was  ac- 
quired through  the  agency  of  the  plaintiff  in  appearing  for 
him,  its  proceeding  was  without  jurisdiction  and  void. 

It  is  said  by  counsel  for  the  appellees  that  the  papers  signed 
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by  John  C.  S.  Harrison,  and  presented  by  Alfred  Harrison, 
were  in  effect  requests  to  the  judge  to  appoint  a  receiver.  It 
is  in  that  character  we  regard  them,  and  it  is  that  fact  which 
makes  the  whole  proceeding  in  legal  effect  ex  parte.  It  was 
nothing  more  than  the  two  partners  uniting  in  a  request  to 
the  judge  in  vacation  for  the  appointment  of  a  receiver  with- 
out a  suit  pending.  That  the  one  put  his  request  in  one  paper 
and  the  other  his  consent  in  another,  entitling  each  with 
a  caption  as  if  they  were  adverse  parties,  counts  for  nothing. 
The  substance  of  the  proceeding  was  as  stated  above. 

We  have  no  doubt  that  parties  to  a  controversy  in  an  ac- 
tion pending  may  consent  to  the  appointment  of  a  receiver. 
We  know  of  no  authority,  however,  for  partners  to  go  before 
a  court  in  term,  or  a  judge  in  vacation,  without  a  suit  pend- 
ing, and  by  mutual  consent  effect  a  voluntary  assignment  in 
the  manner  here  proposed. 

The  statute  enacted  for  that  purpose  points  out  the  ap- 
propriate means  to  that  end,  and  it  declares  further  that  all 
other  assignments  shall  be  deemed  fraudulent  and  void. 

The  argument  is  made  that  as  this  is  a  collateral  attack 
upon  a  judgment,  the  jurisdiction  of  the  court  or  judge  will 
be  conclusively  presumed.  This  contention  can  not  prevail. 
The  complaint  in  this  case  avers,  and  the  demurrer  admits, 
that  at  the  time  the  receiver  was  appointed  no  action  was 
pending,  that  no  process  had  been  either  issued  or  served  on 
John  C.  S.  Harrison,  and  that  he  did  not  appar  to  the  action 
or  motion,  either  in  person  or  by  attorney. 

From  this  admission  it  results  that  the  judge  acquired  no 
jurisdiction  over  the  subject-matter  of  the  receivership  or  of 
the  person  of  the  defendant,  and  the  appointment  was,  con- 
sequently, not  merely  irregular,  but  absolutely  void. 

When  the  record  of  a  court  of  general  jurisdiction  is  silent 
upon  the  subject  of  the  service  of  process,  the  presumption 
will  be  indulged  that  jurisdiction  of  the  person  was  acquired 
as  against  a  collateral  attack.  Parties  to  the  record  in  such 
cases,  and  those  in  privity  with  them,  will  not  be  heard  to 
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impeach  it  collaterally ;  but  where  from  an  inspection  of  the 
record  it  affirmatively  appears  that  no  jurisdiction  was  ac- 
quired, such  presumption  will  not  be  indulged,  and  the  fact 
may  be  shown  collaterally.  Coan  v.  Clow,  83  Ind.  417 ;  Cav- 
anaugh  v.  Smith,  84  Ind.  380;  Woodhull  v.  Freeman,  21  Ind. 
229;  State,  ex  rel.,  v.  Hudson,  37  Ind.  198 ;  Warring  v.  Hill, 
89  Ind.  497. 

As  we  have  already  observed,  a  judge  in  vacation  exer- 
•cises  only  limited  statutory  power,  and  in  such  cases  it  must 
affirmatively  appear  that  such  a  state  of  &ct8  existed  as  war- 
ranted the  exercise  of  jurisdiction.  Cbbb  v.  State,  27  Ind. 
133 ;  BriUon  v.  State,  ex  rel.,  54  Ind.  535 ;  Newman  v.  Man- 
ning, 89  Ind.  422;  Nicholson  v.  Stephens,  47  Ind.  185. 

The  appellant  here  is  a  stranger  to  the  proceeding  assailed, 
:and  &s  such  it  is  competent  for  him  to  allege  and  show  the 
want  of  jurisdiction,  and  consequent  invalidity  of  the  pro- 
•ceeding. 

The  judgment  is  reversed,  with  costs,  with  directions  to 
the  court  below  to  overrule  the  demurrer  to  the  complaint. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this 
-cause.  ,08^g 

Filed  May  16,  1885.  }£  ^ 
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Decedents*  Estates.— &/«  of  lUal  EsUUc—Oondunvenem  of  Order  (^  Saie.-- 
liVhere  the  petition  of  the  administrator  of  a  decedent  avers  that  the 
land  sought  to  be  sold  was  owned  in  fee  by  the  decedent,  and  the  heirs 
are  made  parties  to  the  proceeding,  the  order  of  the  court  concludes 
them  from  setting  up  title  to  the  real  estate  ordered  to  be  sold. 

SAUiR.—JudffmerU, — Esloppel.-'Caaes  Dufinguished.— Where  the  petition  of 
an  administrator  of  a  deceased  woman  avers  that  she  died  the  owner  in 
fee  of  the  real  estate,  and  the  heirs  are  made  parties  thereto,  the  judg- 
ment in  favor  of  the  administrator  estops  the  heirs  from  setting  up  that 
the  only  interest  the  woman  ever  had  in  the  land  was  a  life-estate.  Such 
a  judgment  can  not  be  collaterally  attacked.  EUioU  v.  FrakeSj  71  Ind.  416, 
jind  Armrtrmg  v.  CariUy  78  Ind.  482,  distinguished. 
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Jurisdiction.— Jud^men/. — CoUaleral  ^Ooc*.— Authority  to  hear  and  decide 
a  legal  controversy  is  jurisdiction,  and  where  there  is  such  authority 
the  judgment  can  not  be  collaterally  attacked  although  it  may  be  er- 
roneous. 

Same. —  When  Judgment  Can  Xoi  be  CollaUtxUly  Impeached. — Where  it  appears 
on  the  face  of  the  record  that  the  court  had  jurisdiction,  the  judgment 
can  not  be  impeached  collaterally. 

Samb. — Decedent^  Enlates, — Court  of  Common  Pleas. — The  court  of  common 
pleas  had  jurisdiction  to  try  and  determine  the  question  of  title  to  Jand 
sought  to  be  sold  by  an  administrator  to  pay  debts  due  from  the  estate 
of  his  intestate. 

From  the  Hancock  Circuit  Court. 
W.  H.  Martin,  for  appellant. 

/.  H.  MelleU,  W.  8.  De^tton,  L  P.  Pouhon  and  W.  F.  Me- 
Bane,  for  appellees. 

Elliott,  J. — The  material  facts  stated  in  the  special  find- 
ing, exhibited  in  a  somewhat  abridged  form,  are  these :  On 
the  25th  day  of  November,  1875,  John  W.  Maffett  died  in- 
testate, the  owner  of  the  land  described  iu  the  pleadings.  He 
lefl  surviving  him  his  widow,  Caroline  MafFett,  and  his  chil- 
dren, John  W.  and  Sarah  L.  Maffett.  Subsequently  the  widow 
married  Charles  Niles,  and  died  during  coverture  seized  of 
one-third  of  the  land  described.  The  interest  of  which  she 
died  seized  vested  in  her  by  virtue  of  her  rights  as  the  widow 
of  John  W.  Maffett,  her  first  husband.  Daniel  Morford  be- 
came the  administrator  of  her  estate,  and  petitioned  for  an 
order  to  sell  her  land  to  pay  debts  due  from  her  estate ;  to 
this  petition  the  children  of  the  intestate  and  John  W.  Maffett,. 
her  first  husband,  were  made  parties,  and  they  answered  by  a 
guardian  ad  litem.  It  was  alleged  in  the  petition  that  the  in- 
testate, Caroline  Niles,  was  the  owner  in  fee  of  the  one-third 
part  of  the  land.  The  proceedings  were  in  due  form,  and 
sale  was  made  pursuant  to  the  order  of  the  court,  and  the 
land  was  bought  and  paid  for  by  the  appellant. 

The  contention  of  the  appellant  is,  that,  as  it  appeared  on 
the  face  of  the  petition  that  the  intestate  owned  the  land  in 
fee  simple,  and  as  the  manner  in  which  she  acquired  her  title 


NOVEMBER  TERM,  1884.  2b 

Lantz  V.  Mafiett  ei  aL     ^ 

did  not  appear,  the  judgment  is  valid  on  its  face  and  can  not 
be  overthrown  by  a  collateral  attack.  In  support  of  this 
position,  counsel  invoke  the  rule  that  unless  the  record  on  its 
fece  shows  that  the  judgment  id  void,  it  can  not  be  assailed 
collaterally.  The  appellees  oppose  to  this  position  the  argu- 
ment that  the  court  had  no  jurisdiction  to  order  the  sale  of 
the  land,  and  that  they  are  not  estopped  by  the  judgment,  for 
the  reason  that  they  were  required  to  defend  only  in  the  ca- 
pacity of  heirs. 

The  appellees  rely  on  the  cases  of  Armstrong  v.  Caviity 
78  Ind.  467,  and  Elliott  v.  Frakes,  71  Ind.  412.  These 
cases  are  representatives  of  two  different  classes,  and  it  is  neces- 
i^ry  to  examine  them  separately  and  asceilain  their  bearing 
upon  the  present  controversy. 

Armstrong  v.  Cavitty  supra,  has  been  followed  in  several 
subsequent  cases,  and  must  be  regarded  as  correctly  express- 
ing the  law.  Slack  v.  Tliacker,  84  Ind.  418;  Ilendrix  v. 
McBeth,  87  Ind.  287  ;  Compton  v.  PruiU,  88  Ind.  171 ;  Flen- 
ner  v.  Bemon,  89  Ind.  108;  F leaner  v.  Travellers  Ins,  Co.^ 
89  Ind.  164;  ''Nutter  v.  Hawkins,  93  Ind.  260;  Mattkeins  v. 
Paie,  93  Ind.  443 ;  Pepper  v.  Zahnsinger,  94  Ind.  88.  If  the 
principle  declared  in  these  cases  rules  here,  the  discussion  is  at 
an  end.  The  debatable  question,  however,  is  not  what  prin- 
ciple those  cases  declare,  but  whether  the  case  in  hand  falls 
within  it.  The  principle  declared  by  these  cases  is,  that  the 
widow^s  interest  in  the  real  estate  vested  in  her  by  virtue  of 
her  marital  rights  can  not  be  sold  to  pay  the  husband's  debts, 
and  that  it  is  beyond  the  power  of  the  jurisdiction  of  the  court 
to  order  it  sold.  That  principle  can  not  apply  here,  for  the 
reason  that  it  was  the  wife's  estate  that  was  ordered  sold,  and 
the  order  was  made  to  sell  it  for  the  payment  of  her  own  debts, 
and  not  for  the  payment  of  the  debts  of  the  husband.  The 
petition  in  this  case  proceeded  upon  the  theory  that  the  wife 
owned  the  land,  and  that  her  estate  was  the  debtor ;  while  in  the 
eases  cited  the  petition  proceeded  upon  the  theory  that  the 
land  belonged  to  the  husband  and  was  liable  to  sale  for  the 
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payment  of  his  debts.  The  issue  tendered  by  the  petition 
in  this  case  was  that  the  wife's  estate  was  the  debtor  and  she 
the  owner  of  the  land  at  the  time  of  her  death.  In  the  cases 
cited  the  issue  tendered  was,  that  the  husband  owned  the  land 
and  his  estate  was  the  debtor..  In  the  cases  referred  to  the 
controlling  questions  as  they  appeared  upon  the  face  of  the 
record  were,  did  the  husband  own  the  land,  and  was  it  liable 
for  his  debts  ?  While  here  the  questions  disclosed  by  the  record 
were,  did  the  wife  die  the  owner  in  fee  of  the  land,  and  was 
it  liable  for  her  debts  ?  In  the  cases  cited  the  rights  of  the 
wife  appeared  upon  the  face  of  the  record,  and  a  purchaser 
was  bound  to  know  that  he  could  not  secure  her  estate  in  the 
land  upon  a  sale  made  under  an  order  directing  its  sale  for 
the  payment  of  her  husband's  debts;  while  in  the  case  under 
discussion  the  face  of  the  record  showed  the  wife  to  be  the 
owner  in  fee,  and  that  it  was  her  estate  that  owed  the  debts 
for  which  the  land  was  ordered  sold.  In  the  one  case  the 
material  inquiry  is  as  to  the  rights  of  the  widow  against  the 
-creditors  of  the  husband.  In  the  other  the  important  inquiry 
is  as  to  the  rights  of  the  creditors  of  the  deceased  woman  in 
land  of  which  she  died  the  owner  in  fee,  as  against  her  sur- 
viving children.  Thik  is  necessarily  so,  for  the  petition  avers 
that  she  died  the  owner  in  fee  of  the  land,  and  that  she  died 
in  debt.  The  controlling  issue  which  the  petition  challenged 
the  surviving  children  to  meet  was  whether  she  was  in  fact 
the  owner  in  fee  of  the  land,  and  did  in  fact  die  leaving  cred- 
itors. \ye  have  ascertained  that  the  principle  deducible  from 
Armstrong  v.  Cavitt,  suprdy  and  cases  of  that  class,  does  not  rule 
>^uch  a  case  as  this,  and  we  now  proceed  to  ascertain  whether 
the  principle  declared  in  the  other  class  of  cases  governs  here. 
Elliott  V.  Frakits,  supra,  decides,  as  does  Armstrong  v.  Oivitt, 
Jiiipra,  that  the  widow's  interest  can  not  be  sold  to  pay  the 
husband's  debts,  and  .decides,  also,  that  children  made  parties 
to  a  petition  to  sell  lands  of  their  deceased  father  are  not  es- 
topped from  claiming  the  estate  which  descends  to  them  from 
their  mother.     The  court,  in  the  course  of  the  opinion,  said, 
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in  speaking  of  the  appearance  of  the  children,  that  "  They 
were  not  required  to  appear  or  answer  as  the  devisees  of  Eliza- 
beth Sipe,and  hence  no  issue  was  tendered  to  them  as  to  their 
interests  as  such  devisees.  It  follows,  that,  in  their  character 
as  sach  devisees,  they  were  not  concluded  by  the  order  of  sale." 
It  is  obvious  that  the  decision  in  the  case  cited  proceeds  upon 
the  theory  that  persons  sued  in  one  capacity  can  not  be  es- 
topped as  to  rights  vested  in  them  in  another.  The  court  re- 
ferred to  a  page  in  a  text-book,  where  it  is  said:  "As  a  gen- 
eral rule,  judgments  conclude  the  parties  only  in  the  character 
in  which  they  sue  or  are  sued."  Bigelow  Estop.,  p.  65.  In 
order  to  make  this  principle  applicable  here,  it  must  be  as- 
sumed that  the  appellees  were  not  made  parties  in  the  char- 
acter of  heirs  of  their  deceased  mother,  and  this  assumption 
can  not  be  justly  made.  They  were  made  parties  in  that  char- 
acter. The  petition  alleged  that  the  land  belonged  to  their 
mother  in  fee,  and  that  they  were  interested  in  it  as  her  heirs. 
They  were,  therefore,  sued,  not  in  the  character  of  the  heirs 
of  their  deceased  father,  but  in  their  character  as  heirs  of  their 
deceased  mother.  Their  rights  as  her  heirs  were  put  in  issue, 
and  when  they  appeared  to  try  that  issue,  they  appeared  in 
the  character  of  her  heirs.  It  was  not  possible  for  them  to 
assume  any  other  character  under  the  answer  filed  for  them 
by  their  guardian  ad  litem.  The  issue  joined  affected  them  a*^ 
the  heirs  of  the  mother,  and  not  in  any  other  character.  The 
issue  tried  and  determined  was  as  to  their  interest  in  the  land 
as  the  heirs  of  their  deceased  mother,  and  it  was  the  interest 
which  that  character  gave  them  that  the  petition  sought  to 
divest.  It  is  quite  clear,  therefore,  that  the  principle  de- 
clared in  Elliott  V.  Frakefi,  supra ,  is  not  the  one  which  governs 
this  case,  and  we  must  look  for  some  other  principle  to  guide 
us  to  It  correct  solution  of  the  legal  problem  presented. 

If,  as  the  petition  alleged,  the  fee  of  the  land  was  in  the 
mother,  then  the  court  had  jurisdiction  to  direct  the  admin- 
istrator to  sell  it  to  pay  her  debts.  If  the  court  had  juris- 
diction, its  judgment,  however  erroneous,  is  not  void,  and  if 
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not  void  it  is  not  vulnerable  to  a  collateral  attack.  The  only- 
possible  theory  upon  which  the  appellees  can  succeed  is,  that 
the  court  had  no  jurisdiction  to  make  the  order,  for  once  it  is 
granted  that  it  did  possess  jurisdiction,  then  its  judgment  is 
of  such  verity  and  force  as  to  be  impeachable  only  by  a  direct 
attack. 

Jurisdiction  is  the  authority  to  hear  and  decide  a  legal  con- 
troversy. It  was  said  by  the  Supreme  Court  of  the  United 
States,  that  "  If  the  law  confers  the  power  to  render  a  judg- 
ment or  decree,  then  the  court  has  jurisdiction.  What  shall 
be  adjudged  or  decreed  between  the  parties,  and  with  which 
is  the  right  of  the  case,  is  judicial  action  by  hearing  and  de- 
termining it."     Rhode  Island  v.  Mcutsachusetts,  12  Pet.  6o7. 

"Any  movement  of  a  court  is,"  as  it  was  said  in  Board, 
etc.y  V.  Markky  46  Ind.  96,  "necessarily  jurisdiction."  Itdoe& 
not  affect  the  question  of  jurisdiction  that  the  judgment  ren- 
dered was  plainly  erroneous,  for,  as  it  has  been  said,  "  the 
power  to  decide  at  all,  necessarily  carries  with  it  the  power  to 
decide  wrong  as  well  as  right."  Hnehon  v.  8taie,  16  Ind.  29. 
There  are  very  many  cases  enforcing  those  general  principles^ 
among  them  DeQuindre  v.  Williams,  31  Ind.  444,  Weston  v. 
Lumley,  33  Ind.  486,  Dotcell  v.  Lahr,  97  Ind.  146,  Oppenheim 
V.  Pittsburgh,  etc.,  R.  W,  Co.,  85  Ind.  471,  Davidson  v.  Koehlery 
76  Ind.  398,  vide  auth.  p.  421. 

It  seems  clear  that  the  face  of  the  record  discloses  a  case 
in  which  the  court  had  jurisdiction  of  the  subject-matter  and 
of  the  persons  of  the  parties,  and,  as  this  plenary  jurisdictioa 
existed,  the  judgment  will  repel  all  collateral  attacks. 

The  case,  when  trimmed  down  to  its  real  merits,  comes  to 
this,  the  petition  of  the  administrator  averred  that  his  intes- 
tate owned  the  fee;  the  appellees  answered  this  petition  ;  the 
court  tried  the  issue,  and  erred  in  finding  that,  as  matter  of 
fact,  the  intestate  did  own  the  land.  There  was  jurisdiction, 
but  a  wrong  decision.  As  there  was  jurisdiction,  nothing  but 
a  direct  attack  upon  the  judgment  can  shake  it. 

It  has  often  been  held  that  a  judgment  rendered  by  a  court 
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baving  general  jurisdiction  will  be  upheld  against  a  collateral 
attack,  unless  it  appears  on  the  face  of  the  record  to  be  void. 
Earle  v.  Earle,  91  Ind.  27,  see  p.  42;  Smith  v.  Hess,  91  Ind. 
424.  A  text-writer,  in  discussing  this  general  subject,  says : 
'*  But  the  word  void  can  with  no  propriety  be  applied  to  a 
thing  which  appears  to  be  sound,  and  which,  while  in  exist- 
ence, can  command  and  enforce  respect,  and  whose  infirmity 
can  not  be  made  manifest.''  Freeman  Judg.,  sec.  116.  This 
principle  fully  applies  here.  Under  the  law  in  force  when  the 
proceedings  were  had  for  the  sale  of  the  land,  the  court  of 
common  pleas  possessed  ample  jurisdiction  over  the  general 
subject  of  the  settlement  of  decedents'  estates,  and  had  au- 
thority to  order  the  sale  of  a  decedent's  land  to  pay  debts ; 
the  petition  averred  such  facts  as  brought  the  particular  case 
within  the  jurisdiction  of  the  court,  and  due  notice  was  given 
of  the  filing  of  the  petition,  so  that  the  order  was  made  upon 
due  notice  and  in  the  exercise  of  a  general  jurisdiction  prop- 
erly invoked  by  petition.  The  record  is,  therefore,  not  only 
**  sound,"  but  is  also  regular  on  its  face.  In  order  to  make 
any  irregularity  or  unsoundness  appear,  it  is  necessary  for  the 
appellees  to  show  that  a  material  fact  stated  in  the  petition, 
and  found  to  be  true  by  the  court,  was  untrue,  and  this  would 
make  it  neeeasary  to  present  anew  an  issue  of  feet  once  regu- 
larly presented  and  tried,  and  this,  it  is  evident,  can  not  be 
done. 

It  has  been  decided  quite  a  number  of  times  that  the  court 
of  common  pleas  had  jurisdiction  to  try  the  question  of  title 
in  cases  where  land  was  sought  to  be  sold  to  pay  debts.  In 
Gavin  v.  Graydon,  41  Ind.  559,  the  controversy  was,  in  its 
legal  aspects,  much  the  same  as  here,  and  it  was  held  that  the 
judgment  of  the  court  of  common  pleas  ordering  the  sale  for 
the  payment  of  debts  concluded  the  heir  as  to  all  questions 
concerning  the  title  to  the  land.  In  the  course  of  the  opinion 
it  was  said :  "  Exclusive  jurisdiction  is  Conferred  upon  the 
court  to  order  the  sale  of  real  estate,  and  it  seems  to  us  that 
the  power  to  make  the  order  carries  with  it  the  right  to  do- 
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termine  the  title/^  Wolcott  v.  WigioUy  7  Ind.  44  ;  Holliday 
V.  Spencer^  7  Ind.  632 ;  Fleming  v.  Potter^  14  Ind.  486 ;  Bour- 
gette  v.  Hubinger,  30  Ind.  296 ;  Simpson  v.  Pearson,  31  Ind.  1. 

Whatever  may  be  the  rights  of  the  appellees  in  a  direct 
proceeding,  it  is  manifest  that  they  can  not  prevail  against 
the  judgment  directing  the  sale  of  the  land,  in  this  collateral 
proceeding.     Judgment  reversed. 

Filed  March  11, 1885. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — The  assumption  upon  which  counsel's  argu- 
ment on  the  petition  for  a  rehearing  rests  is  one  that  can  not 
be  maintained.  It  is  not  true,  as  assumed,  that  the  issue  ten- 
dered by  the  petition  of  an  administrator  to  sell  lands  for  the 
payment  of  debts  owing  by  the  decedent's  estate  involves 
no  question  of  title.  If  this  assumption  were  correct,  then 
there  would  be  no  reason  for  the  petition  to  aver  ownership 
in  the  decedent,  or  for  making  the  heirs  parties  to  answer  as 
to  their  interests  in  the  land.  It  is  said,  by  counsel :  "  The 
heir  is  challenged  to  meet  the  allegation  of  indebtedness.  If 
he  can  defeat  that  allegation  he  will  successfully  defend  his 
title ;  if  not,  the  title  of  the  deceased,  and  his  title,  as  heir  of 
the  deceased  debtor, will  be  of  no  consequence  to  him  whatever.'^ 
The  fallacy  of  this  argument  is  apparent ;  it  unduly  assumes 
that  the  heir  is  only  challenged  to  meet  the  allegation  of  in- 
debtedness ;  whereas  he  is  challenged  to  meet  that  claim  and 
also  meet  the  claim  that  the  land  was  owned  by  the  deceased, 
and  is  subject  to  sale  for  the  payment  of  his  debts.  One  of 
the  most  important  issues  which  the  heir,  or  other  party,  is 
challenged  to  meet  is  the  right  of  the  administrator  to  sell  (he 
land.  That  such  an  issue  should  be  met  and  settled  is  de- 
manded by  high  considerations ;  it  is  demanded  by  the  in- 
terests of  society,  which  require  the  firm  and  speedy  settle- 
ment of  controversies ;  it  is  demanded  for  the  security  of  pur- 
chasers at  administrators'  sales ;  it  is  demanded  for  the  bene- 
fit of  heirs  and  creditors  who  have  an  interest  in  securing 
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confidence  in  judicial  sales^  and  it  is  demanded  in  order  to 
give  stability  to  titles  and  inspire  confidence  in  the  judgments 
of  the  courts. 

The  petition  in  the  case  befi)re  us  averred,  in  direct  and  ex- 
plicit terms,  that  the  decedent  was  the  owner  in  fi^e  of  the 
real  estate,  and  challenged  the  appellees  to  meet  and  contest 
that  question.  It  was  made  an  issue,  and  it  was  an  issue  that 
it  was  indispensably  necessary  should  be  tried.  If,  as  the 
appellees  now  claim,  they  owned  the  land,  then  the  adminis- 
trator had  no  authority  to  sell  it;  but  that  was  the  controlling 
question  in  the  proceedings  instituted  by  the  administrator, 
and  is  one  of  the  questions  settled  by  the  judgment  there 
pronounced.  The  administrator  was  bound  to  aver  that  his 
intestate  owned  the  land — ^he  could  not  of  course  sell  a  third 
person's  land — but  when  he  made  this  averment  in  due  form, 
and  brought  the  adverse  claimants  into  court  by  due  process 
of  law  to  meet  that  issue,  and  obtained  a  judgment  deciding 
the  issue  in  his  favor,  the  question  was  settled. 

There  is  no  question  here  as  to  the  eflect  of  an  order  of 
sale  upon  after-acquired  rights,  for  such  rights  as  the  appel- 
lees have  existed,  if  at  all,  at  the  time  they  were  brought  into 
court  to  answer  the  claim  of  the  administrator  that  the  land 
was  owned  in  fee  simple  by  his  intestate.  If  they  owned  the 
land,  and  the  intestate  did  not,  they  should  have  averred  that 
fiict  and  have  contested  the  question  when  ofiered  the  oppor- 
tunity to  do  so^ 

It  is  also  said  by  counsel :  "  If  in  this  case  the  land  was 
subject  to  the  debts  of  the  deceased,  the  appellees  are  con- 
cluded by  the  proceedings ;  if  it  was  not,  they  are  not  con- 
cluded.'' This  statement  exposes  the  unsoundness  of  counsel's 
former  position,  for  the  question  whether  the  land  was  sub- 
ject to  the  decedent's  debts  depends  upon  whether  she  owned 
it ;  if  the  defendants  to  the  petition  owned  it,  of  course  it 
was  not  subject  to  her  debts,  and  this  was  the  issue  presented 
by  the  petition.  If  presented  the  appellees  were  bound  to 
meet  it,  and,  if  decided  against  them,  they  could  not  after- 
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wards  Assert  a  title  existing  when  they  were  brought  into 
court. 

The  appellees  were  brought  into  court  in  the  capacity  of 
heirs  of  the  decedent,  and  it  was  the  land  as  her  land  that  the 
administrator  sought  an  order  to  sell.  If  they  were  not  her 
heirs  as  to  the  land  described,  they  should  have  litigated  that 
question,  and  can  not  now  assert  that  they  were  not  her  heirs, 
but  had  then  and  still  have  an  interest  of  a  different  char- 
acter in  the  land.  If  they  were  her  heirs,  and  if  she  did  own 
the  land,  it  was  subject  to  sale  for  the  payment  of  her  debts, 
and  this  is  what  the  judgment  conclusively  adjudicates.  If 
the  heirs  are  in  court,  and  if  the  issue  is  made  as  to  their  heir- 
ship, it  is  necessarily  decided  by  the  order  directing  the  sale 
of  the  land,  and  that  issue  was  made  here,  for  it  was  alleged 
that  Mrs.  Niles  owned  the  land,  and  that  appellees  were  her 
heirs.  The  success  of  the  appellees  in  this  case  depends  en- 
tirely upon  their  overthrowing  the  judgment  of  the  court  that 
the  decedent  owned  the  land,  for,  in  order  to  succeed,  they 
must  make  it  appear  that  some  other  person  did,  in  fact,  own 
it,  and  this  would  require  the  complete  and  total  overthrow 
of  the  judgment.  This  result  would  lead  to  a  violation  of 
long  settled  principles. 

The  conclusion  reached  in  this  case  is  not,  as  was  shown  in 
the  original  opinion,  in  conflict  with  the  doctrine  that  a  party 
is  estopped  only  in  the  capacity  in  which  he  is  sued,  and  is, 
therefore,  not  in  conflict  with  the  ruling  in  Lord  v.  Wilcox, 
99  Ind.  491.  A  person  made  party  as  heir  can  not  be  con- 
cluded in  his  capacity  of  lien-holder,  but  may  be  concluded 
from  collaterally  questioning  any  matter  directly  affecting  him 
in  the  capacity  in  which  he  is  sued,  and  in  such  a  case  as  the 
present  this  involves  the  question  whether  the  decedent  was 
or  was  not  the  owner  of  the  land.  Qamn  v.  Ghraydon,  41 
Ind.  559. 

Petition  overruled. 

Filed  May  23,  1885. 
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102  38 
Judge  Pbo Tempore.— ^ppoin^^ne?*/  o/.—Eecord—CoUateral  AUaek.'—Where  154  890 
the  record  on  appeal  shows  the  appointment  of  a  judge  pro  tempore  of 
the  circuit  court  to  have  been  regularly  made,  that  he  qualified,  caused 
his  appointment  and  oath  to  be  properly  entered  on  the  order-book,  and 
presided  under  such  appointment  during  a  term  of  such  court,  a  party 
against  whom  judgment  has  been  rendered  during  such  term  will  not  be 
heard,  in  a  subsequent  proceeding  to  set  aside  such  judgment,  to  impeach 
and  contradict  the  record  by  the  allegation  of  facts  and  circumstances 
dehon  the  record,  tending  to  show  that  the  appointment  had  not  been  so 
made ;  and  a  complaint  to  enjoin  the  collection  of  such  judgment,  which 
admits  that  according  to  the  record  the  appointment  was  properly  made, 
but  avers  facts  contradictory  of  the  record  and  denying  the  appointment, 
is  bad  on  demurrer. 
Superior  Court  of  Viqo  County.— t/ttriw/ic/ion. — Query,  whether  the 
superior  court  of  Vigo  county  has  jurisdiction  over  the  judgments  and 
process  of  the  circuit  court  of  that  county.  ^ 

From  the  Vigo  Superior  Court. 

8.  CI  Stimson,  R.  B.  Stimaon  and  R,  Duiinigan,  for  ap- 
pellant. 

J.  W.  Sheltony  for  appellees. 

HowK,  J. — The  only  error  assigned  by  the  appellant,  the 
plaintiff  below,  upon  the  record  of  this  cause,  is  the  sustain- 
ing of  the  defendants'  demurrer,  for  the  want  of  sufficient 
tsLctSy  to  his  complaint. 

Appellant  Rogers  alleged  in  his  complaint  that  during  the 
year  1881  Hon.  Harvey  D.  Scott  was  the  regular  judge  of  the 
Vigo  Circuit  Court,  of  Vigo  county,  in  this  State  ;  that  dur- 
ing the  vacation  of  such  court  preceding  its  September  term, 
1881,  Judge  Scott  was  sick  in  Battle  Creek,  in  the  State  of 
Michigan,  and  was  thereby  unable  to  return  to  this  State  or 
to  hold  the  September  term,  1881,  of  such  court;  that,  in 
order  that  the  court  should  not  lapse,  by  reason  of  his  sick- 
ness and  absence,  Judge  Scott  wrote  to  I.  N.  Pierce,  Esq.,  an 
attorney  of  such  court,  informing  him  of  such  sickness,  and 
Vol.  102.— 3 
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requesting  him  to  ascertain  the  wishes  of  the  bar  of  such  court 
as  to  the  appointment  of  a  judge  pro  tempore  to  hold  such 
September  term  of  the  court,  and  to  make  a  selection  and 
prepare  an  appointment  and  send  it  to  him  for  his  signature, 
and  suggesting  that  Charles  Cruft,  Esq.,  a  regular  practicing 
attorney  of  such  court  and  eligible  to  the  office  of  judge^ 
would  be  a  desirable  appointment,  but  intimating  that  lie- 
would  conform  to  the  selection  made  by  the  bar;  that  there- 
upon I.  N.  Pierce  prepared  and  sent  to  Judge  Scott  an  ap- 
pointment in  blank  of  a  judge  pro  tempore  to  hold  the  Sep- 
tember term,  1881,  of  such  court;  that  when  such  appointment 
was  received  by  Judge  Scott  he  was  very  sick,  and  signed  the 
same  without  observing  or  filling  the  blank  left  therein  for 
the  name  of  the  appointee ;  that  in  this  condition  the  appoint- 
ment was  returned  to  Pierce  by  mail,  and  was  so  delivered  to* 
said  Charles  Cruft,  tjjere  not  being  sufficient  time  to  return 
the  same  to  Judge  Scott  for  amendment  before  such  term  of 
court  should  begin ;  that  Cruft,  having  been  informed  that 
Judge  Scott  had  so  suggested  his  name  as  aforesaid,  caused 
his  own  name  to  be  inserted  in  such  blank  appointment  as  the 
appointee,  and  on  the  5th  day  of  September,  1881,  caused  such 
appointment,  with  his  name  so  filled  therein,  to  be  entered 
upon  the  order-book  of  such  court,  and,  having  been  duly 
sworn,  proceeded  to  discharge  the  duties  of  judge  of  such  court 
for  such  term ;  and  that  Judge  Scott  was  absent  from  such 
court  during  such  entire  term,  and  signed  none  of  the  records 
or  entries  of  such  term  in  the  order-book  of  the  court,  but 
that  all  such  entries  and  records  were  signed  by  said  Cruft  a?^ 
judge. 

And  the  appellant  further  alleged  that  at  the  September 
term,  1881,  of  such  court,  there  was  an  action  pending  wherein 
the  appellee  Beauchamp  was  plaintiff  and  the  appellant  Rogers 
was  defendant ;  that  the  appellant  and  his  attorneys  in  such 
action,  being  ignorant  of  the  manner  of  Cruft's  appointment 
as  judge  of  such  court,  or  of  any  of  the  circumstances  above 
stated,  except  so  far  as  they  may  be  constructively  charged 
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witli  knowledge  thereof*  by  the  record  in  such  action,  sub- 
mitted the  caase  for  trial  to  Cruft  as  judge  of  the  court  for 
such  term,  who  ordered  final  judgment  therein  against  the 
appellant ;  that  the  appellant  and  his  attorneys  did  know  that 
Charles  Cruft  was  acting  as  judge  of  such  court  for  its  Sep- 
tember term,  1881 ;  and  that  the  sole  authority  of  Cruft  to 
act  as  such  judge  was  his  appointment  made  and  procured  as 
aforesaid.  Wherefore  appellant  said  that  such  judgment  was 
void. 

Appellant  further  alleged  that  appellee  Beauchamp  had 
caused  an  execution  to  be  issued  on  such  void  judgment,  which 
writ  was  then  in  the  hands  of  appellee,  John  Cleary,  as  sher- 
iff of  Vigo  county ;  and  that  Cleary,  as  such  sheriff,  was  about 
to  levy  such  execution  on  the  property  of  the  appellant,  to 
his  irreparable  injury.     Wherefore,  etc. 

The  appellees'  counsel  has  not  favored  this  court  with  any 
brief  or  argument  in  support  of  the  decision  below  sustain- 
ing their  demurrer  to  the  foregoing  complaint ;  but  counsel 
has  left  us  to  find  out,  if  we  can,  the  grounds,  if  any,  upon 
which  such*  decision  can  be  sustained.  We  may  remark  in 
the  outset,  that  we  can  perceive  no  sufficient  reason,  and  none 
is  stated,  for  the  commencement  of  this  suit  in  the  superior 
court  of  Vigo  county.  The  objects  of  the  suit,  as  shown  by 
the  complaint,  were  to  have  a  judgment  of  the  Vigo  Circuit 
Court,  a  court  of  at  least  equal,  if  not  superior,  dignity  to 
jfuch  superior  court,  annulled  and  declared  void,  and  the  col- 
lection of  an  execution  issued  on  such  judgment  enjoined,  by 
the  decree  of  the  superior  court.  It  is  true  that  the  jurisdic- 
tion of  the  superior  court  of  the  subject-matter  of  this  suit 
was  not  called  in  question  below,  nor  is  it  questioned  here  in 
any  manner,  by  any  assignment  of  error  or  cross  error,  or 
otherwise.  Biit  the  question  is  in  the  record,  and  while  we 
are  not  required  to  decide  it  as  the  case  is  presented,  yet  we 
do  not  wish  it  to  appear  that  the  question  escaped  our  notice. 
While  we  do  not  decide  the  question,  it  is  not  improper  for 
us  to  say  that  the  jurisdiction  of  the  superior  court  of  Vigo 
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county,  over  the  judgments  and  process  of  the  Vigo  Circuit 
Court,  for  the  purposes  sought  in  this  suit,  may  well  be  ques- 
tioned, and  is,  at  least,  doubtful. 

Waiving  this  point,  however,  we  are  of  opinion  that  the 
appellant's  complaint,  if  his  suit  had  been  instituted  in  the 
proper  court,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  him  to  the  relief  demanded 
therein.  It  will  be  observed  that  in  his  complaint  the  ap- 
pellant seeks, to  have  the  judgment  against  him,  therein  de-  • 
scribed,  annulled  and  declared  void  by  the  allegation  of  facts 
and  circumstances  not  apparent  on  the  face  of  the  judgment, 
but  wholly  dehors  the  record.  Such  a  complaint  makes  a  col- 
lateral attack  on  the  judgment  described  therein,  and  is  bad 
on  demurrer  for  the  want  of  sufficient  facts.  This  is  settled 
by  many  decisions  of  this  court.  Pressler  v.  Turner,  57  Ind. 
56 ;  Reed  v.  Whition,  78  Ind.  579 ;  Oppenheim  v.  Pittsburgh, 
etc.,  R.  W.  Co.,  85  Ind.  471 ;  State,  ex  rel,  v.  Murdoch,  86 
Ind.  124;  Smith  v.  Hens,  91  Ind.  424;  Reid  v.  Mitchell,  93 
Ind.  469;  Young  v.  Wells,  97  Ind.  410;  Doxoell  v.  Lahr,  97 
Ind.  146. 

In  the  case  in  hand  the  appellant  seeks  to  have  the  judg- 
ment against  him  annulled  and  declared  void  upon  the  ground 
that  the  Vigo  Circuit  Court  lapsed  for  the  want  of  a  judge, 
and  was  not  in  session  during  its  September  term,  1881,  when 
such  judgment  was  rendered.  Of  course  there  can  not  be  a 
court  without  a  judge.  But  it  is  not  claimed  that  the  record 
shows  there  was  no  judge  present  during  the  term.  On  the 
contrary,  it  is  stated  in  the  complaint  that  the  record  does 
show  that  Harvey  D.  Scott,  judge  of  the  Vigo  Circuit  Court, 
"  being  unable  by  reason  of  sickness  to  preside  at  the  Septem- 
ber terra,  1881,  of  such  court,"  did  appoint  in  writing  "Charles 
Cruft,  an  attorney  of  such  court,  to  preside  and  hold  the  said 
term  of  such  court ; "  that  Cruft  accepted  such  appointment, 
and  took  and  subscribed  the  oath  required  by  law;  that  on 
the  first  day  of  such  September  term  Cruft  caused  his  written 
appointment  and  oath  to  be  entered  on  the  order-book  of  such 
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court ;  and  that  Cruft  presided  and  held  such  September  term, 
1881,  of  such  court,  without  objection  from  the  appellant  or 
from  any  one  else.  In  his  complaint  the  appellant  seeks  to 
impeach  and  contradict  this  record  by  the  allegation  of  facts 
and  circumstances  dehors  the  record,  tending  to  show  that 
Judgi*  Scott  had  never  in  fact  appointed  Cruft,  as  judge  pro 
temjjorey  to  hold  such  term  of  such  court.  This  was  a  col- 
lateral attack  upon  the  record,  and  therefore  the  appellees' 
demurrer  to  the  complaint  was  correctly  sustained.  Reid  v. 
Mitchell,  supra. 

Judge  Scott's  appointment  of  Charles  Cruft,  as  judge  pro 
tempore  was  fully  authorized  by  the  provisions  of  section  4  of 
the  act  of  March  1st,  1855,  providing  for  the  holding  of 
terms,  etc.,  of  courts  "when  the  judge  is  absent  or  unable  to 
attend"  (Acts  1855,  p.  61;  2  R.  S.  1876,  p.  10),  which 
section  of  the  statute  we  have  held  and  yet  hold  to  be  in 
full  force.  Zonker  v.  Cowariy  84  Ind.  395;  State^  ex  rel,y  v. 
Murdoch,  supra.  As  entered  upon  th(»  order-book  Cruft's 
appointment  was  in  all  respects  regular.  In  Case  v.  Sitate,  5 
Ind.  1,  the  court  said  :  ^'  The  appointment  constitutes  a  |)art  of 
the  record.  It  appears  in  legal  form,  and  gave  to  the  api)ointee 
at  least  a  colorable  title  to  the  oflSce.  He  was  no  usurper,  but 
supposed  himself  to  be  rightfully  invested,  and  acted  in  good 
faith.  A  court  de  facto,  it  not  dejure,  was  thus  constituted." 
In  Feaster  v.  Woodjill,  23  Ind.  493,  it  was  held  that  "  when 
the  appointment  is  regular  on  its  face,  the  objection  must  be 
made  at  the  trial,  or  all  objections  to  the  authority  of  such 
appointee  will  be  deemed  waived."  In  filate,  ex  rcL,  v.  Mur- 
doch^ supra,  it  is  said  :  "  If  such  appointee  holds  under  color 
of  right  he  is,  while  so  holding,  a  judge  de  facto,  and  the  va- 
lidity of  his  acts  can  not  be  questioned  by  a  party,  for  the  first 
time,  in  a  collat<^ral  attack."  Our  conclusion  is  that  the  de- 
murrer to  the  complaint  was  correctly  sustained. 

The  judgment  is  ai&rmed  with  costs. 

Filed  May  16,  1885. 
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Pleadino. — Ckmiraet. — Naked  Averment  of  MiMake. — A  naked  averment  of 
mistake,  without  seeking  a  reformation  of  the  contract,  can  not  avoid 
the  defence  created  by  the  agreement. 

Same. — Reformation  Should  be  Asked  in  Complaint, — Semble^  that  where  the 
correction  of  a  mistake  in  a  written  agreement  is  necessary  to  enable  the 
plaintiff  to  recover,  reformation  should  be  asked  in  the  complaint,  and 
not  by  reply. 

Practice. — Pleading. — Harmless  Error. — It  is  not  an  available  error  to  sus- 
tain a  demurrer  to  a  paragraph  of  answer  setting  up  facts  s|)eci»lly 
which  are  admissible  under  the  general  denial,  also  pleaded. 

Same. — Where  two  paragraphs  of  reply,  substantially  alike,  are  directed 
to  the  same  paragraph  of  answer,  it  is  not  an  available  error  to  sustain 
a  demurrer  to  one,  even  if  good. 

Same. — AppeaL — Where,  on  appeal,  it  appears  from  the  record  that  tlie 
appellant,  the  plaintiff  below,  was  not  entitled  to  recover  anything, 
rulings  of  the  trial  court,  though  erroneous,  will  be  considered  harmless 
and  not  available  for  the  reversal  of  the  judgment. 

From  the  Brown  Circuit  Court. 

C  M»  Ihincan,  A,  Percijield,  W.  R.  Harrison  and  W.  E, 
McCord*  for  appellant. 

J.  V.  Mitchell  and  J.  F,  OoXy  for  appellee. 

Best,  C. — The  appellant  brought  this  action  against  the 
appellee  upon  an  account  for  money  loaned,  money  had  and 
received,  property  sold  and  delivered,  and  for  rents  due  and 
unpaid,  aggregating  $6,000. 

The  appellee  filed  an  answer  of  four  paragraphs.  The 
fii*st  was  the  general  denial.  The  second  was  a  set-off  for 
goods  furnished,  labor  performed,  money  expended  and  re- 
pairs made  at  the  appellant^s  request,  aggregating  $7,000.  The 
third  and  fourth  alleged  a  prior  settlement  of  all  matters  of 
difference  as  per  written  agreement,  a  copy  of  which  was  filed, 
and  by  which  the  appellee  obligated  himself,  in  consideration 
of  such  settlement,  to  pay  a  school  mortgage  and  to  pay  the 
appellant  upon  demand  $450.  It  was  further  alleged  that 
the  school  mortgage  had  been  paid ;  that  the  appellee  had  paid 
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the  appellant  $250,  and  the  residue,  with  interest  thereon,  was 
brought  into  court  in  discharge  of  such  obligation. 

The  appellant  filed  a  reply  of  six  paragraphs. .  The  first 
was  the  general  denial,  and  the  others  were  special.  A  de- 
murrer was  sustained  to  the  second,  fourth  and  fifth,  and  an 
ixception  reserved.  Trial,  verdict  and  judgment  for  the  ap- 
pellee. Motion  for  a  new  trial  overruled.  This  ruling  and 
the  ruling  upon  the  demurrer  are  assigned  as  error. 

The  second  paragraph  of  the  reply  was  limited  to  that  por- 
tion of  the  second  paragraph  of  the  answer  which  charged  the 
appellant  with  certain  sums  of  money  paid  to,  and  expended 
for,  her  benefit,  and  alleged  that  such  sums  of  money  belonged 
to  the  appellant.  These  facts  were  admissible  in  evidence 
under  the  general  denial.  If  the  money  belonged  to  the  ap- 
pellant, she  did  not  become  indebted  to  the  appellee  by  reason 
of  its  reception  either  directly  or  indirectly,  and  evidence 
tending  to  establish  such  fact  went  in  denial  of  the  appellee's 
claim.  It  was  therefore  admissible  under  the  general  denial, 
and  as  that  answer  remained  on  file  no  available  error  was 
committed  in  sustaining  the  demurrer  to  this  paragraph. 
WilHon  v.  Root,  43  Ind.  486 ;  Fulla-  v.  Wright,  59  Ind.  333. 

The  third,  fourth  and  fifth  paragraphs  of  the  reply  were 
directed  to  the  third  paragraph  of  the  answer,  and  each  of 
tliem  avers,  in  substance,  that  the  matters  and  things  men- 
tioned in  the  complaint  were  not  embraced  in  such  settlement, 
but  that  only  the  sum  received  by  the  appellee  from  a  sale 
of  the  appellant's  land  was  then  settled  and  adjusted.  The 
third  and  fifth  are  substantially  alike,  each  alleging  that  such 
settlement  was  fraudulently  procured ;  and  as  the  third  re- 
mained on  file  it  follows  that  no  available  error  was  com- 
mitted in  sustaining  the  demurrer  to  the  fifth,  whether  it  was 
good  or  bad. 

The  fourth  alleged  that  the  appellee  represented  that  he 
had  only  received  $500  from  a  sale  of  such  land,  and  that 
such  item  was  alone  settled  at  the  time  such  agreement  was 
made,  and  that  the  scrivener,  in  preparing  such  agreement  of 


40  SUPREME  COURT  OF  INDIANA, 


Mason  v.  Mason. 


settlement,  had,  by  mistake,  inserted  the  stipulation  that  such 
agreement  was  in  full  settlement  of  all  matters  of  difference 
between  them.  The  stipulation  is  in  these  words:  "An 
agreement  made  and  entered  into  by  and  between  Lucy  J. 
Mason  and  Hughes  Mason,  this  7th  day  of  April,  1883,  wit- 
nesseth,  that  in  settlement  of  all  matters  of  difference  hereto- 
fore existing  between  them  there  is  found  to  be  a  balance  due 
the  said  Lucy  J.  Mason,  from  the  said  Hughes  Mason,  of  four 
hundred  dollars;  he,  the  said  Hughes  Mason,  agrees  to  pay 
the  said  Lucy  J.  Mason,''  etc. 

Tliis  paragraph  does  not  aver  that  this  agreement  of  settle- 
ment was  fraudulently  procured,  nor  does  it  seek  a  reforma- 
tion of  the  contract.  It  simply  avers  a  mistake.  A  naked 
averment  of  mistake,  without  seeking  a  reformation  of  the 
contract,  can  not  avoid  the  defence  created  by  the  agreement. 
King  v.  Enterprise  Ins,  Co.,  45  Ind.  43. 

This  is  the  rule  as  applicable  to  defences  dependent  upon 
the  correction  of  mistakes  in  written  agreements,  and  it 
would  seem  that  if  such  correction  is  necessary,  in  order  to 
enable  a  plaintiff  to  recover,  the  application  for  such  reforma- 
tion should  be  made  in  the  complaint,  and  not  by  the  reply. 
There  was,  therefore,  no  error  in  this  ruling. 

The  appellant's  husband  died  in  April,  1880,  and  at  that 
time  she  owned  a  hotel,  livery  stable,  a  store-room,  two  of- 
fices, and  130  acres  of  land.  The  business  of  the  hotel  and 
livery  stable  was  conducted  by  her  until  the  9th  day  of  April, 
1883.  During  this  time  the  appellee,  who  is  her  son,  occu- 
pied the  store-room  as  a  dry  goods  merchant,  received  all  the 
proceeds  of  the  hotel  and  livery  barn,  furnished  everything 
needed,  and  was  at  all  expense  in  carrying  on  the  business 
and  in  repairing  the  property.  On  the  9th  of  April,  1883, 
the  contract  of  settlement  was  made,  and  in  August  there- 
after this  suit  was  brought  to  recover  the  rent  of  such  store- 
room, rents  received  for  such  offices,  money  received  from  a 
sale  of  the  appellant's  land,  and  such  money  as  he  had  re- 
ceived from  the  hotel  and  livery  business.    The  appellant  did 


NOVEMBER  TERM,  1884.  41 


Mason  v.  Mason. 


not  keep  an  account  of  the  money  received  by  the  appellee 
from  either  source,  but  relied  upon  him  to  keep  the  account. 
She,  however,  kept  an  account  for  four  months  of  one  year, 
and  testified  that  these  were  average  months  during  the  en- 
tire time.  The  proceeds  during  this  time  amounted  to  $100 
per  month,  and  the  appellant  contends  that  this  evidence  was 
sufiBcient  to  charge  the  appellee  with  such  sum  per  month 
during  the  entire  time,  though  no  evidence  was  offered  that 
he  received  any  specific  amount.  The  court  charged  the  jury 
that  it  was  necessary  for  the  appellant  to  trace  the  specific 
amounts  to  the  appellee^s  hand,  and  this  charge,  it  is  insisted, 
was  wrong. 

The  appellant  also  contends  that  the  court  erred  in  its  charges 
as  to  the  binding  character  of  the  agreement  of  settlement, 
and  in  excluding  evidence  as  to  what  was  embraced  in  such 
settlement. 

This  may  be  conceded,  and  yet  it  does  not  follow  that  the 
judgment  must  be  reversed.  If  these  rulings  are  deemed  er- 
roneous, it  is  upon  the  assumption  that  the  settlement  does 
not  embrac<»  the  items  mentioned  in  the  complaint,  and  that 
the  general  proof  offered  entitled  the  appellant  to  recover  the 
full  amount  which  the  proof  tended  to  establish.  Thus  con- 
sidered, the  appellant  was  entitled  to  recover,  according  to 
her  own  testimony,  and  none  was  different,  for  store-room 
$450,  receipts  from  hotel  and  livery  $3,900,  money  from  other 
sources  $415,  and  from  sale  of  land  $700,  in  all  $5,465,  less 
$250,  jiaid  her  upon  the  settlement,  leaving  a  balance  of 
$5,215. 

The  appellee,  in  support  of  his  claim,  testified  that  the  ap- 
})ellant  was  indebted  to  him  for  money  paid  by  him  to  various 
persons,  for  repairs  made  upon  the  store  building  and  dwelling, 
for  labor  performed  in  carrying  on  the  hotel  and  livery  busi- 
ness, and  for  premiums,  taxes,  etc.,  $2,548,  and  for  goods, 
groceries,  and  feed  for  livery  stable,  $3,008.56,  in  all  $5,- 
548.54.  An  itemized  statement  of  these  various  articles  was- 
produced,  and  the  testimony  of  the  appellee  that  he  had  fur- 
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nished  them  to  the  appellant  was  undisputed.  The  appel- 
lant, according  to  this  record^  was  not  called  as  a  witness  in 
relation  to  any  of  these  items,  nor  was  the  appellee  even  cross- 
examined  as  to  them.  His  testimony  appears  in  a  narrative 
form,  and  is  not  disputed  by  any  one.  It  will  thus  be  seen 
that  if  the  agreement  of  settlement  is  entirely  ignored,  and 
the  general  proof  is  deemed  sufficient  to  establish  the  appel- 
lant's claim,  and  the  same  is  allowed  in  full,  yet,  as  the  ajv- 
pellee's  undisputed  claim  exceeds  in  amount  the  appellant's 
by  several  hundred  dollars,  she  was  not  entitled  to  recover 
anything  in  this  action.  Under  the  evidence,  it  was  the  duty 
of  the  jury  to  allow  the  appellee's  claim,  and  if  they  did,  as 
we  must  assume,  the  appellant  was  not  entitled  to  any  recovery, 
though  her  full  claim  was  allowed.  As  the  appellant,  upon 
this  record,  was  not  entitled  to  recover  anything,  the  rulings 
named,  though  erroneous,  did  not  injure  her.  Had  the  ap- 
pellee's claim  been  controverted,  the  questions  would  have 
presented  themselves  diffijrently.  As  it  was  not,  it  does  not 
4ippear  that  the  appellant  was  injured  by  these  rulings,  and, 
therefore,  they  furnish  no  cause  for  a  reversal  of  the  judgment. 

For  these  reasons  we  think  there  is  no  available  error  in 
the  record,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed  April  8, 1885;  petition  for  a  rehearing  overruled  June  12, 1885. 
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Contract.— JErcAan^  of  Lands.^ Execution  <^  Deeds.—  Oral  Agreements.— 
Merger. — Where  parties  negotiate  with  each  other  for  an  exchange  of 
lands,  and  such  negotiations  are  finally  consummated  by  the  execution 
and  interchange  of  deeds,  all  oral  covenants  or  agreements  of  the  par- 
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ties,  in  relation  to  their  respective  lands,  which  preceded  or  accoippanied 
the  execution  of  such  deeds,  are  so  merged  therein  that  no  action  can 
thereafter  be  maintained  on  any  such  oral  covenant  or  agreement  for 
any  alleged  breach  thereof. 
pLEADiiio. —  ComplainL — Anmoer, —  Demurrer. —  hdervtning  Errors, — Where 
the  complaint  does  not  state  a  cause  of  action,  it  is  immaterial  whether 
a  paragraph  of  answer  is  good  or  bad  on  demurrer,  for  a  bad  answer  is 
good  enough  for  a  bad  complaint.  In  such  case,  where  the  plaintiff  ap- 
peab,  intervening  errors  are  harmless  and  afford  no  ground  for  revers- 
ing the  judgment 

From  the  Henry  Circuit  Court. 

./.  Broum  and  W.  A.  Brown,  for  appellant. 

D.  W.  Chancers  and  /.  S.  Hedges^  for  appellees. 

HowK,  J. — In  this  case  the  appellant^  Ice,  the  plaintiff  be- 
low, alleged  in  his  complaint  that,  on  the  25th  day  of  August, 
1882,  he  and  the  appellees,  Sarah  Ball,  Sarah  A.  House  and 
Thomas  House,  entered  into  an  agreement  whereby  the  ap- 
pellees agreed  to  convey  to  appellant,  by  deed  in  fee  simple, 
certain  described  real  estate  in  Henry  county,  Indiana,  in 
consideration  whereof  the  appellant  agreed  to  convey  to  ap- 
pellee Sarah  A.  House,  the  wife  of  Thomas  House,  and 
daughter  of  Sarah  Ball,  certairt  other  described  real  estate,  in 
the  same  county  and  State ;  that  at  the  date  of  such  agree- 
ment there  was  a  subsisting  and  outstanding  mortgage  upon 
the  real  estate,  so  agreed  to  be  conveyed  to  appellant,  for  the 
sum  of  $340,  with  eight  per  cent,  interest,  executed  by  the 
appellees  to  the  State  of  Indiana  for  the  use  of  its  common 
school  fund,  dated  August  19th,  1881 ;  that  it  was  also  agreed 
by  the  appellees,  as  a  part  of  such  contract,  that  they  would 
cau^e  such  mortgage  to  be  released  from  the  land,  so  agreed 
to  be  conveyed  to  appellant,  by  either  paying  it  off  or  by  caus- 
ing such  mortgage  to  be  removed  and  placed  upon  the  land 
so  agreed  to  be  conveyed  by  appellant  to  appellee  Sarah  A. 
House ;  that  to  effectuate  the  latter  part  of  such  agreement 
it  was  further  agreed  that  appellant  should  convey  by  war- 
ranty deed,  in  fee  simple,  the  real  estate  to  be  conveyed  by 
him  to  appellee  Sarah  A.  House,  and  that  the  appellees  would 
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make  a  like  conveyance  to  appellant  of  the  land  so  to  be  con- 
veyed to  him,  and  that  appellee  Sarah  A.  House  would  with- 
hold the  recording  of  her  deed  until  after  appellees  should 
have  effected  the  removal  or  cancellation  of  such  mortgage 
and  caused  the  land  so  conveyed  to  the  appellant  to  be  released 
therefrom;  that,  in  pursuance  of  such  agreement,  the  appel- 
lant and  the  appellees  executed  to  each  other  their  warranty- 
deeds  for  the  respective  tracts  of  land  so  agreed  to  be  con- 
veyed, and  that  each  party  took  possession  of  the  land  so 
conveyed  to  him  or  her,  and  had  since  continaed  in  posses- 
sion thereof;  that  appellant  had  fully  complied  with  his  part 
of  such  agreement,  but  that  the  appellees  had  in  part  broken 
their  agreement,  in  this,  that  they  caused  their  deed  to  be  re- 
corded upon  its  delivery  to  Sarah  A.  House,  and  they  failed 
to  pay  off  the  aforesaid  mortgage,  or  to  cau^e  it  to  be  in  any- 
wise released,  or  to  place  such  encumbrance  upon  the  land  so 
conveyed  to  Sarah  A.  House,  instead  of  the  land  so  conveyed 
to  appellant.  Wherefore  appellant  demanded  judgment  for 
the  amount  of  such  school  fund  mortgage,  and  interest,  to 
wit,  for  $350,  and  that  such  judgment  be  declared  a  lien,  as 
for  purchase-money,  upon  the'  lands  so  conveyed  to  Sarah  A» 
House,  and  that  a  decree  should  be  rendered,  to  be  enforced 
and  collected  as  other  judgments  were  enforced  and  collected, 
whenever  the  appellant  should  have  paid  off  such  school  fund 
mortgage,  and  for  other  proper  relief. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellees,  the  defendants  below,  and 
over  apj)ellant's  motion  for  a  new  trial  judgment  was  ren- 
dered against  him  for  appellees'  costs. 

A  number  of  errors  are  assigned  here  by  the  appellant,  but 
of  these  we  will  consider  such  only  as  his  counsel  have  dis- 
cussed in  their  elaborate  briefs  of  this  cause.  It  is  first  claimed 
in  argument,  on  behalf  of  the  appellant,  that  the  court  erred 
in  overruling  his  demurrers  to  the  third  and  fourth  paragraphs 
of  appellees'  answer.  In  the  third  paragraph  of  their  answer 
the  appellees  said  that,  at  and  before  the  time  of  the  exchange 
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of  lands  mentioned  in  the  complaint^  and  a»  a  part  of  the 
consideration  of  the  conveyance  to  appellees,  the  appellant 
guaranteed  that  the  land  he  was  about  to  convey  to  the  ap- 
pellees was  free  from  all  encumbrances,  and  that  the  title 
thereto  was  good,  and  such  a  title  that  the  officers,  who  had 
charge  of  and  loaned  what  was  generally  known  as  the  com- 
mon school  fund;  would  take  as  security  for  a  loan  of  such 
fiind  to  the  same  amount  as  that  of  the  mortgage  mentioned 
in  appellant's  complaint;  that  appellant  would  cause  such  of- 
ficers to  make  such  loan,  and  that  the  mortgage  mentioned  in 
his  complaint  should  remain  on  the  land  conveyed  to  appel- 
lant until  he  could  procure  the  transfer  of  such  mortgage  to 
the  land  conveyed  by  him  to  the  appellees,  which  he  failed 
and  refused  to  do.  And  the  appellees  said  that  appellant  had 
not  a  good  and  unbroken  chain  of  title  to  the  land  conveyed 
by  him  to  appellees,  and  had  not  .such  a  title  thereto  as  the 
officers  managing  the  common  school  fund  would  negotiate  a 
loan  thereof  upon  ;  that  appellees  made  an  effort  to  negotiate 
a  loan  of  such  fund  upon  such  land  and  could  not  do  so  for 
any  equal  amount,  on  account  of  the  defective  title  of  the  land 
so  conveyed  to  them,  and  on  no  other  ground ;  and  that  ap- 
pellees made  an  effort  to  have  such  loan  transferred  from  the 
land  sold  by  them  to  appellant  to  the  land  conveyed  by  him 
to  them,  but  failed  and  were  unable  so  to  do  by  reason  of  ap- 
pellant's defective  title  to  the  land  conveyed  by  him  to  appel- 
lees at  the  time  of  such  conveyance. 

In  discussing  the  alleged  insufficiency  of  this  paragraph  of 
answer  the  appellant's  counsel  say :  "  This  answer  is  not 
good,  for  the  defendants  have  no  right  to  question  their  title 
while  they  are  in  possession  under  it.  Mrs.  House  has  her 
deed,  containing  full  covenants,  and  is  in  quiet  possession  of 
the  land,  and  she  and  her  co-defendants  are  not  in  a  condi- 
tion to  resist  this  case  while  they  are  holding  on  to  their  part 
of  the  bargain."  This  argument  of  counsel  is  double-edged, 
and  lays  bare  the  same  defect  in  appellant's  complaint,  as  it 
attempts  to  do  in  appellees'  third  paragraph  of  answer.     It 
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may  be  said  of  the  complaint,  in  substantially  the  same  lan- 
guage we  have  just  quoted  from  plaintiff's  brief,  "  This  com- 
plaint is  not  good,  for  the  plaintiff  has  no  right  to  question 
his  title  while  he  is  in  possession  under  it.  Mr.  Ice  has  hii^ 
deed,  containing  full  covenants,  and  is  in  quiet  possession  of 
the  land,  and  he  is  not  in  a  condition  to  prosecute  this  cause 
while  he  is  holding  on  to  his  part  of  the  bargain."  In  truth,, 
we  think  that  whatever  else  may  be  said  of  the  third  para- 
graph of  answer,  it  must  be  conceded  that  such  paragraph  is,, 
at  least,  equally  as  good  a  pleading  as  the  appellant's  com- 
plaint. 

We  are  of  opinion  that  the  demurrer  to  the  third  para- 
graph of  answer  ought  to  have  been  carried  back  by  the  court 
and  sustained  to  the  appellant's  complaint,  for  we  are  sure  that 
this  complaint  did  not  state  a  cause  of  action  against  the  ap- 
pellees, or  either  of  them.  It  must  be  a.ssumed,  in  the  ab- 
sence of  any  averment  to  the  contrary,  that  the  alleged  agree- 
ment upon  which  the  appellant  declares  in  his  complaint  was 
an  oral  or  verbal  agreement  between  the  parties  in  relation  to 
the  proposed  exchange  of  their  respective  tracts  of  land.  Krutz 
V.  Stewart^  54  Ind.  178 ;  Langford  v.  Freeman^  60  Ind.  46; 
Goodrich  v.  Johnson,  66  Ind.  258.  It  is  shown  by  the  aver- 
ments of  the  complaint,  that  this  alleged  agreement  was  a  part 
of  the  preliminary  negotiations  between  the  parties  for  the 
exchange  of  their  lands,  and  was  afterwards  consummated  by 
the  execution  of  their  respective  deeds  in  accordance  there- 
with. When  these  deeds  were  thus  executed,  it  must  be  held, 
we  think,  that  all  oral  negotiations  or  agreements,  by  or  be- 
tween the  parties,  which  preceded  or  accompanied  their  exe- 
cution, were  merged  therein,  and  that  such  deeds  became  and 
were  the  exclusive  evidence  of  the  only  covenants  and  agree- 
ments in  relation  to  their  respective  tracts  of  land  by  which 
the  parties  ultimately  bound  themselves.  If  the  alleged  oral 
covenant  or  agreement  of  the  appellees,  upon  which  the  ap- 
pellant sued  in  this  action,  was  afterwards  reduced  to  writing 
in  their  deed  to  him,  then  such  writing  would  have  been  the 
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fouDdation  of  his  action,  and  the  original  deed,  or  a  cop}r 
thereof,  would  have  been  a  necessary  part  of  his  complaint. 
R.  S.  1881,  section  362;  Anderson  School  Tp.  v.  Thompson, 
92  Ind-  556. 

If  such  oral  covenant  or  agreement  of  the  appellees  was 
not  set  out  in  their  subsequent  deed  to  the  appellant,  it  was 
so  merged  in  such  deed,  under  the  law  as  heretofore  stated,, 
that  he  could  not  maintain  any  action  thereon  for  any  sup- 
posed breach  thereof.  So  that,  in  any  view  of  this  case,  we 
are  clearly  of  the  opinion  that  the  appellant's  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  in  his 
favor  and  against  the  appellees.  It  is  wholly  immaterial, 
therefore,  whether  the  third  paragraph  of  answer  is  good  or 
bad,  because  even  a  bad  answer  is  good  enough  for  a  bad  com- 
plaint. This  is  settled  by  many  decisions  of  this  court.  JE^nxi 
Ins.  Co.  V.  BakeVy  71  Ind.  102;  State,  ex  re/.,  v.  Porter,  89 
Ind.  260;   Clawson  v.  Chicago,  etc.,  R.  W.  Co.,  95  Ind.  152. 

This  conclusion  renders  it  unnecessary  for  us  to  consider 
any  of  the  other  errors  of  which  complaint  is  made  by  the 
appellant.  Where,  as  here,  the  plaintiff  appeals,  and  it  is 
shown  by  the  record  that  he  has  no  cause  of  action  against  the 
defendants,  intervening  errors,  if  any,  must  be  regarded  as 
harmless,  and  the  judgment  must  be  affirmed.  Fell  v.  MuUer, 
78  Ind.  507 ;  Rawson  v.  Pratt,  91  Ind.  9 ;  Clawson  v.  Chi- 
eagoy  ete.^  R.  W.  Co.,  supra. 

The  judgment  is  affirmed,  with  costs. 

Filed  Maj  13,  1885. 

♦         

No.  12,136. 

Frake8  V.  Elliott. 

Real  Estate,  Action  to  Recover.— r<maft/«  in  Comnwn.— Eviction,-- Un- 
divided InteresL — Right  to  Recover, — One  tenant  in  common  who  is  wrong- 
fully evicted  by  a  cotenant  may  maintain  an  action  of  ejectment  to  re- 
coyer  his  undivided  share  of  the  land. 

Saice. — Statute  of  Limitations. — In  actions  for  the  recovery  of  the  possession 
of  real  estate,  the  statutory  limitation  is  twenty  years. 
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From  the  Howard  Circuit  Court. 

M.  Bell  and  W.  C,  Purdum,  for  appellant. 
/.  a  Blacldidge,  IF.  E.  Blacklidge  and  JS.  C.  H.  Moon,  for 
appellee. 

Elliott,  J. — This  case  is  here  for  the  third  time.  When 
first  here  the  principal  points  decided  were :  1st.  That  one 
tenant  in  common  may  sue  his  cotenant  for  his  undivided 
share  of  the  land.  2d.  A  widow's  interest  can  not  be  sold 
upon  an  administrator's  petition  for  an  order  to  sell  land  for 
the  payment  of  the  husband's  debts,  and  that  the  order  of 
the  court  assuming  to  direct  the  sale  of  the  widow's  interest 
was  void  because  the  court  had  no  jurisdiction  to  make  the 
order.  Elliott  v.  Frakes,  71  Ind.  412.  When  the  case  was 
here  the  second  time,  the  main  points  presented  for  decision 
and  decided  were :  1st.  The  possession  of  a  tenant  in  com- 
mon claiming  the  whole  land  will  not  make  champertous  a 
conveyance  by  the  other  tenant.  2d.  An  answer  setting  up 
an  adverse  possession  must  aver  that  the  party  entered  in  good 
feith,  believing  that  he  had  a  good  title,  otherwise  he  could  not 
defeat  a  deed  made  by  the  true  owner.  Elliott  v.  Fr dices y  90 
Ind.  389.  As  these  points  were  essential  to  the  judgment  de- 
livered, and  were  considered  and  decided,  they  must  be  treated 
as  constituting  the  law  of  the  case.  If  the  points  had  been 
merely  incidental  ones,  not  necessary  to  a  decision  of  the  case, 
and  not  decided,  it  would  be  otherwise.  We  accept,  and  in- 
corporate in  our  decision,  without  further  discussion,  the  rules 
declared  in  the  previous  decisions,  and  devote  our  attention 
to  the  questions  which  were  not  presented  on  the  former  ap- 
peals. 

The  amended  complaint  of  the  appellee  alleges  that  on  the 
20th  day  of  September,  1854,  John  Sipe  died  intestate,  the 
owner  in  fee  of  eighty  acres  of  land;  that  he  left  surviving 
him  his  widow,  Elizabeth  Sipe ;  that  on  the  19th  day  of  Feb- 
ruary, 1856,  Elizabeth  Sipe  died  testate,  the  owner  of  an  un- 
divided one-third  of  the  land  of  which  John  Sipe  died  seized ; 
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:^at  by  her  will  she  devised  the  land  to  one  Isaac  Sipe,  from 
whom  the  appellee  bought  an  undivided  one-sixth  part,  in 
July,  1876 ;  that  Frakcs  holds  possession  of  the  land  and  de- 
nies the  plaintiff's  right  to  possession.  The  prayer  of  the 
<;omplaifit  is  for  possession  of  the  one  undivided  sixth  part  of 
the  land. 

The  amended  second  paragraph  of  the  answer  admits  the 
allegations  of  the  complaint,  and  alleges,  by  way  of  avoid- 
-ance,  that  the  appellee  paid  the  merely  nominal  consideration 
-of  one  dollar  for  the  land,  and  received  a  quitclaim  deed ;  that 
on  the  20th  day  of  April,  1857,  the  administrator  of  the  es- 
tate of  John  Sipe,  deceased,  filed  a  petition  to  sell  the  laud 
for  the  payment  of  the  debts  of  the  intestate ;  that  due  no- 
tices were  given,  an  order  of  sale  obtained,  the  land  sold  and  ' 
bought  by  Frederick  Zelloix  on  the  5th  day  of  December, 
1857,  who  at  once  entered  into  possession ;  that  he  held  pos- 
session until  February,  1864,  when  the  defendant  bought  the 
land  and  paid  therefor  two  thousand  dollars ;  that  the  de- 
fendant obtained  a  warranty  deed,  and  has  since  its  execution 
held  possession  of  the  land ;  that  no  claim  was  made  thereto 
by  Elizabeth  Sipe,  Isaac  Sipe,  or  the  plaintiff,  until  this  ac- 
tion was  instituted  on  the  9th  day  of  September,  1877.  It  is 
further  alleged  that  the  purchase  by  Zelloix  and  the  purchase 
l)y  the  defendant  were  made  in  good  faith  and  without  notice 
of  any  claim  of  those  through  whom  the  plaintiff's  title  is 
derived ;  that  "  more  than  fifteen  years  had  elapsed  since 
plaintiff's  cause  of  action  accrued,  and  prior  to  the  com- 
mencement of  this  suit ;  and  that  for  more  than  eight  years 
next  before  the  bringing  of  this  suit  said  Isaac  Sipe  and  the 
plaintiff  were  over  the  age  of  twenty-one  years,  and  under 
no  legjil  disabilities."  There  is  no  difference  between  the  first 
and  second  paragraphs  of  the  answer,  and  we  need  not  give 
any  time  to  the  latter  paragraph. 

It  is  obvious  that  the  only  question  presented  by  this  an- 
swer, and  not  decided  in  the  previous  decisions,  is  that  of  the 
Vol.  102. 
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statute  of  limitations.  The  parties  have  made  no  question 
as  to  the  form  of  the  pleading,  and  we  shall  make  none. 

The  action  is  for  the  recovery  of  real  property,  and  is  not 
a  suit  for  partition.  The  allegations  are  such  as  make  the^ 
complaint  sufficient  in  an  action  of  ejectment,  for  it  is  alleged 
that  the  plaintiff  had  the  title  in  fee,  and  also  had  the  right 
of  possession;  that  the  defendant  has  wrongfully  ousted  her 
from  the  possession  of  the  whole  land,  and  is  wrongfully  in 
possession,  asserting  ownership  to  the  exclusion  of  the  plain- 
tiff.  It  was  decided  in  this  case  when  it  was  first  here,  as  we 
have  seen,  that  one  tenant  in  common  may  maintain  an  ac- 
tion to  recover  possession  of  an  undivided  part  of  the  land 
from  a  cotenant  who  wrongfully  excludes  him  from  possession. 
Here  the  tenant  in  possession  claimed  under  a  deed  embrac- 
ing the  whole  interest  in  the  land,  was  in  actual  possession 
under  that  deed,  and  did  deny  the  plaintiff's  title.  The  case 
is  fully  within  the  rule  laid  down  by  our  own  decisions.  CheS" 
round  v.  Gunninghamy  3  Blackf.  82;  Doe  v.  Abernathy,  T 
Blackf  442;  Nelson  v.  Davisy  35  Ind.  474;  Bethell  v.  Jfc- 
Ooolf  46  Ind.  303.  The  action  is  one  for  the  recovery  of  the 
possession  of  real  estate,  and  these  cases  govern  it. 

Counsel  for  the  appellee  in  a  very  lengthy  brief  criticise 
some  of  the  decisions  of  this  court  in  which  it  was  held  that 
the  fifteen  year  statute  applies  to  suits  to  quiet  title.  The 
criticism  was  entirely  unnecessary,  and  it  is,  perhaps,  not  im- 
proper to  remark,  entirely  unsupported  by  reason  or  authority. 
The  only  question  in  the  case  is  what  statute  applies  to  ac- 
tions to  recover  real  estate,  and  the  counsel  by  whom,  as  it  is 
recited,  the  brief  was  dictated,  seems  to  have  lost  sight  of  the 
real  character  of  his  client's  case.  It  is  not  a  suit  to  quiet 
title,  nor  a  suit  for  partition,  but  it  is  an  action  to  recover 
possession  of  real  estate.  The  great  namber  of  cases  cited 
by  the  counsel  have  no  bearing  whatever  upon  the  case  as 
presented  by  the  record,  for  the  case  presented  by  the  record 
is  that  of  an  action  to  recover  possession  of  real  estate    There 
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can*  be  no  doubt  that  the  fifteen  year  statute  does  not  apply  to 
such  a  case. 

The  third  paragraph  of  the  answer  does  not  present  any 
question  not  decided  by  this  and  the  former  decisions.  Nut- 
ter V.  Hawkins,  93  Ind.  260,  was  a  suit  for  partition,  and  not 
an  action  for  the  recovery  of  real  estate,  and  the  decision  in 
that  case  does  not  govern  here,  for  the  statute,  in  explicit 
terms,  provides  that  actions  for  the  recoveiy  of  the  possession 
of  real  estate  may  be  brought  within  twenty  years  after  the 
cause  of  action  accrues.  In  the  case  cited  the  distinction  be- 
tween suits  for  partition  and  actions  to  recover  the  possession 
of  real  estate  is  expressly  recognized,  vide  opinion,  p.  265. 

In  the  case  before  us  the  answer  admits  all  the  material 
fiwjts  stated  in  the  complaint,  and  attempts  to  avoid  the  re- 
covery sought,  that  of  the  possession  of  real  estate,  by  inter- 
posing the  statute  of  limitations.  It  is  perfectly  clear  that 
the  plea  of  the  statute  can  not  be  good  unless  it  pleads  the 
lapse  of  time  prescribed,  and  as  the  time  prescribed  is  twenty 
years,  and  the  answer  pleads  fifteen,  it  is  logically  impossible 
that  it  can  be  deemed  sufficient. 

Judgment  affirmed. 

Filed  May  20,  1886. 


No.  12,313. 

WABTNEBf  r.  The  State. 

CfmaNAL  Law. — Bill  cf  Righis.— Trial  by  Jury,— Waiver,— TJnder  section 
13  of  the  Bill  of  Rights,  in  the  Constitution  of  this  State,  in  all  crim- 
inal prosecutions  the  accused  has  the  right  to  a  pnhlic  trial  by  an  im- 
partial jury,  and  this  right  he  can  not  be  deprived  of,  nor  even  waive 
unless  such  waiver  is  expressly  authorized  by  statute. 

Sake. — Oapiial  Gues. — Jury  Trial, — Panithment, — DiAci-etion  of  Jury, — Statute 
GmttruecL — Under  section  1821,  B.  S.  1881,  the  defendant  in  a  capital 
case  must  be  tried  by  a  jury  ;  and  upon  conviction  of  a  capital  offence, 
upon  his  plea  either  of  guilty  or  not  guilty,  it  is  in  the  discretion  of  the 
jury  alone,  under  the  statute,  to  assess  his  punishment,  either  that  he 
suffer  death  or  be  imprisoned  in  the  State  prison  during  life.  Upon  con- 
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viction  for  such  an  offence  the  court  is  not  authorized  by  anv  statute  to 
assess  the  punishment  without  the  intervention  of  a  jury ;  and  this  is 
so  even  where  the  defendant  interposes  a  plea  of  guilty. 

From  the  Jasper  Circuit  Court. 

F,  W,  Babcock  and  S.  P.  Thompson,  for  appellant. 

F.  T,  Hord,  Attorney  General,  for  the  State. 

HowK,  J. — On  the  8th  day  of  January,  1885,  an  indict- 
ment containing  three  counts  was  duly  returned  into  the  court 
below,  in  each  of  which  counts  the  appellant  Weibern  Wart- 
ner was  properly  charged  with  the  commission  of  one  and  the 
same  felony  of  murder  in  the  first  degree.  Afterwards,  at  the 
same  term,  the  appellant  being  in  custody  was  brought  into 
court,  and  upon  arraignment,  for  plea  to  the  first  count  of  the 
indictment,  said  that  he  was  guilty  as  therein  charged.  There- 
after, on  the  21st  day  of  January,  1885,  it  was  shown  by  the 
record  that  "  the  court,  having  heard  the  evidence  and  being 
sufficiently  advised  in  the  premises,  finds  the  defendant  guilty 
on  his  plea  of  guilty,  heretofore  entered  herein,  as  charged 
in  the  first  count  of  the  indictment,  and  assesses  his  punish- 
ment at  death."  Upon  this  finding  and  no  other,  on  the 
same  day,  the  court  adjudged  that  the  appellant,  Wartner, 
should  suffer  the  penalty  of  death,  in  the  statutory  mode,  on 
the  15th  day  of  May,  A.  D.  1885. 

It  is  very  clear  that  the  judgment  of  the  court,  in  this 
cause,  is  wholly  unauthorized  by  law  and  must  be  set  aside 
and  reversed  as  an  absolute  nullity.  Section  13  of  the  Bill 
of  Rights,  in  the  Const! iution'f)f  this  State,  provides  as  fol- 
lows :  ^^  In  all  criminal  prosecutions  the  accused  shall  have 
the  right  to  a  public  trial  by  an  impartial  jury  in  the  countv 
in  which  the  offence  shall  have  been  committed,"  etc.  The 
appellant's  right  to  a  trial  of  this  prosecution  against  him  is 
his  personal  and  constitutional  right  which  he  can  not  be  de- 
prived of,  nor  can  he  even  waive  such  right  unless  such 
waiver  is  expressly  authorized  by  statute.  The  appellant's 
case,  as  charged  in  each  count  of  the  indictment,  is  a  capital 
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case ;  and,  in  such  a  case,  there  not  only  is  no  statutory  au- 
thority for  the  defendant's  waiver  of  his  right  to  a  trial  by 
jury,  but  the  statute  declares  that  the  trial  thereof  "  must  be 
by  jury.''  In  section  1821,  R.  S.  1881,  it  is  provided  as  fol- 
lows: "The  defendant  and  prosecuting  attorney,  with  the 
assent  of  the  court,  may  submit  the  trial  to  the  court,  except 
in  capital  cases.     All  other  trials  must  be  by  jury/' 

Under  this  section  of  the  statute,  it  has  been  held  by  this 
court,  and  correctly  so  we  think,  that  the  constitutional  right 
of  a  defendant  in  a  criminal  cause  to  a  public  trial  by  an  im- 
partial jury  is  a  right  which  he  may  waive  if  he  choose  so  to 
do,  and  if  such  waiver  is  authorized  by  statute.  Murphy  v. 
State,  97  Ind.  579.  Where  the  defendant  in  a  criminal  case  is 
authorLsed  by  statute  to  waive  a  trial  by  jury,  the  statute  is 
strictly  construed.  Thus,  it  has  been  repeatedly  held,  that 
where  such  a  statute  would  authorize  the  defendant  in  a 
criminal  case  to  waive  all  right  to  a  jury  trial,  it  would  not 
authorize  him  to  consent  to  a  trial  by  a  jury  of  less  than 
twelve  jurors.  Broton  v.  State,  16  Ind.  496;  Allen  v.  State^ 
54  Ind.  461  ;  Moore  v.  State,  ex  reL,  72  Ind.  358. 

In  the  case  in  hand,  the  record  fails  to  show  whether  or 
not  the  appellant  waived,  or  attempted  to  waive,  his  consti- 
tutional right  to  a  trial  by  jury ;  but,  as  such  a  waiver  is  not 
authorized  by  statute  in  this  case,  the  silence  of  the  record 
on  this  point  is  wholly  immaterial.  Nor  is  it  material  that 
the  record  fails  to  show  any  objection  or  exception,  by  or  on 
behalf  of  the  appellant,  to  the  trial  of  his  case  by  the  court 
or  to  any  of  the  proceedings  >had  therein.  It  is  shown  by 
the  record  that  appellant's  case  is  a  capital  case,  and  that  the 
court,  without  the  intervention  of  a  jury,  tried  his  case, 
found  him  guilty  as  charged  and  adjudged  that  he  suffer  the 
penalty  of  death.  This  the  court  was  not  authorized  to  do, 
nor  was  the  appellant  authorized  to  consent  thereto  by  any 
law  of  this  State.  Koemer  v.  State,  96  Ind.  243.  After  the 
appellant's  plea  of  guilty,  the  proceedings  and  judgment  of 
the  court  are  erroneous,  and  -errors  of  so  grave  a  character 
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that  he  has  the  right  to  insist  upon  them  here  as  affording 
substantial  grounds  for  the  nsversal  of  the  judgment.  Tht» 
law  of  his  ease,  as  declared  in  section  1904,  R.  S.  1881,  is 
that  for  the  felony,  whereof  he  says  he  is  guilty,  he  "shall 
suffer  death  or  be  imprisoned  in  the  State  prison  during  life, 
in  the  discretion  of  the  jaryJ^  In  assessing  his  punishment 
the  record  shows  that  the  court  usurped  and  exercised  a  dis- 
cretion which  the  statute  has  conferred  upon  the  jury,  and 
not  upon  the  court.  Under  the  statute  the  appellant  had 
and  has  the  right  to  have  a  jury  say,  in  their  discretion, 
which  one  of  the  two  punishments  he  shall  suffer. 

The  judgment  is  reversed  and  the  cause  is  remanded  with 
instructions  to  submit  the  same  to  a  jury. 

Filed  May  12,  1885. 
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Married  Woman. — Suretyship.— A  contract  executed  by  a  married  woman 
is  one  of  suretyship  to  the  extent  that  the  consideration  was  received  by  i^  1^5 

her  husband  or  any  other  person,  or  that  it  went  to  pay  a  debt  or  liabil-  -      ^ 

ity  for  which  neither  she  nor  her  property  was  bound.  l!^    65/ 

Same. — Whether  a  married  woman  is  principal  or  surety  will  be  deter-  W.5do/ 

mined,  not  from  the  form  of  the  contract,  nor  from  the  basis  upon  which  |/^    65/ 

the  transaction  was  had,  but  from  the  inquiry,  was  she  to  receive,  in  per-  i^__d84/ 

son,  or  in  benefit  to  her  estate,  the  consideration  upon  which  the  con- 
tract rests? 

Same. — A  valid  lien  existed  upon  the  real  estate  of  V,  a  married  woman. 
After  the  act  of  April  16th,  1881,  went  into  force,  she  joined  with  her 
husband  in  the  execution  of  bonds,  and  a  mortgafi^  on  such  real  estate 
to  secure  the  loan  of  a  sum  in  excess  of  the  amount  of  the  lien.  With 
the  money  thus  borrowed  the  lien  was  discharged,  and  the  surplus  re- 
maining was  converted  by  the  husband  to  his  own  use.  On  the  face  of 
the  papers  both  husband  and  wife  appeared  to  be  principals,  and  the 
lenders  dealt  with  them  on  that  basis;  yet,  as  between  the  husband  and 
wife,  it  was  understood  that  the  latter  was  surety. 

JBeld,  that  to  the  extent  that  the  consideration  of  the  loan  was  to  be  ap- 
plied to  the  discharge  of  the  existing  lien  on  V.'s  real  estate,  her  con- 
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tract  was  that  of  a  principal ;  but  as  to  the  amount  used  by  her  hus- 
band which  did  not  enure  to  her  benefit,  her  contract  was  one  of  surety- 
ship, and  void. 
Samb.— Burden  of  Pro<^\ — In  an  action  against  a  married  woman  upon  her 
contract,  the  burden  of  proof  is  upon  the  plaintiff  to  show  for  what  pur- 
pose she  contracted,  and  that  she  either  did,  or  was  to,  receive  the  benefit. 
of  it,  either  iu  person  or  estate. 

I 
From  the  Allen  Superior  Court. 

L,  M.  Nindey  for  appellaut. 

W.  H.  Coombs,  R,  C.  Bell  and  S,  L.  MorriSy  for  appellee. 

Mitchell,  C.  J. — The  case  before  us  arises  on  a  bill  to 
foreclose  a  mortgage  executed  l)y  Veronica  Vogel  and  her 
husband,  Frank  B.  Vogel,  and  requires  a  consideration  of  the- 
circumstances  under  which  a  married  woman  may  be  bound 
on  a  contract  in  which  she  joined  with  her  husband. 

We  have  carefully  examined  the  evidence,  all  of  which  is 
in  the  record,  and  have  arrived  at  the  conclusion  that  all  the 
fects  necessary  to  a  determination  of  the  rights  of  the  parties- 
are  presented  by  the  special  findings  of  the  court. 

From  these  it  is  disclosed  that  on  the  l.st  day  of  Novem- 
ber, 1882,  Veronica  Vogel,  a  married  woman,  was  the  owner 
of  the  real  estate  described  in  the  mortgage  in  suit,  she  hav- 
ing derived  it  by  descent  from  her  father ;  that  the  land  was- 
then  subject  to  a  mortgage,  dated  the  11th  day  of  February, 
1879,  in  the  execution  of  which  she  had  joined  with  her  hus- 
band to  secure  a  debt  due  from  him  to  the  Hamilton  Bank 
of  Fort^  Wayne,  on  which  there  was  due  the  sum  of  forty- 
two  hundred  dollars. 

For  the  purpose  of  raising  the  money  to  discharge  this  en- 
cumbrance, and  for  other  purposes,  a  loan  was  negotiated  with 
the  plaintiff  for  five  thousand  dollars,  to  secure  which  five 
several  bonds,  one  of  which  fell  due  annually,  of  one  thou- 
sand dollars  each,  with  interest  coupons  attached,  and  the 
mortgage  in  .suit,  were  executed  by  the  husband  and  wife^ 
Jointly. 

It  is  found  that  in  making  the  loan,  and  in  the  execution^ 
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of  the  bonds,  coupons  and  mortgages,  the  parties  dealt  on  the 
basis  that  both  Vogel  and  wife  were  principals,  but  that  in- 
asmuch as  the  money  was  borrowed  for  the  use  of  Frank  B. 
Vogel,  as  between  him  and  his  wife  she  was  to  be  regarded 
as  his  surety,  and  it  was  so  understood  between  the  defend- 
aiiti$  at  the  time. 

The  court  also  found  that  of  the  sum  borrowed,  forty-two 
hundred  dollars  was  at  the  time  applied  to  the  discharge  of 
the  debt  and  mortgage  to  the  bank,  and  the  residue  was  used 
by  the  husband  for  his  own  purposes,  and  that  at  the  date  of 
the  hearing  below  there  was  due  of  principal,  interest  and 
attorney's  fees  to  the  plaintiff  the  sum  of  $5,428.88,'  for  the 
whole  of  which,  upon  conclusions  of  law  stated,  a  decree  was 
given  against  the  wife's  property. 

It  is  now  contended,  on  behalf  of  Mrs.  Vogel,  that  as  the 
debt,  for  the  payment  of  which  the  money  was  borrowed, 
and  to  which  it  was  applied,  was  the  husband's,  and  that  as 
the  residue  was  received  and  applied  to  his  use,  the  wife,  as 
to  the  entire  transaction,  stood  in  the  relation  of  surety,  and 
that  in  consequence  the  contract  falls  within  the  inhibition 
of  section  5119,  R.  S.  1881.  If  this  is  not  so,  it  is  argued, 
that  at  least  to  the  extent  that  the  money  was  received  and 
used  by  the  husband  the  contract  is  invalid. 

Appropriate  motions  were  made  and  exceptions  taken  by 
her  counsel  below  to  raise  these  questions. 

Ab  against  this  view,  it  is  contended  that,  as  it  appears  from 
the  &ce  of  the  bonds,  coupons  and  mortgage,  that  both  de- 
fendants contracted  as  principals,  and  as  it  is  found  by  the 
court  that  they  did  so  contract,  and  because  it  is  not  found 
that  the  appellee  had  knowledge  that,  as  between  themselves, 
the  wife  was  in  fact  surety,  she  is  thereby  estopped  from  as- 
serting that  she  sustained  the  relation  of  surety  to  all  or  any 
part  of  the  debt  under  consideration. 

Section  5  of  the  act  of  May  31st,  1852,  provided  as  fol- 
lows: "No  lands  of  any  married  woman,  shall  be  liable  for 
the  debts  of  her  husband ;    but  such  lands  and  the  profits 
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therefrom,  shall  be  her  separate  property,  as  fully  as  if  she  was 
unmarried :  Provided,  That  such  wife  shall  have  no  power  to 
encumber  or  convey  such  lands,  except  by  deed,  in  which  her 
husband  shall  join." 

Under  this  statute  it  was  uniformly  held  that  a  mortgage 
executed  by  the  wife,  her  husband  joining,  to  secure  her  hus- 
band's debt,  was  valid.  Frazer  v.  Clifford,  94  Ind.  482,  and 
eases  cited. 

By  the  act  of  1879,  relating  to  married  women,  it  was  pro- 
vided as  follows:  "A  married  woman  shall  not  mortgage  or 
in  any  manner  encumber  her  separate  property  acquired  by 
descent,* devise  or  gift,  as  a  security  for  the  debt  or  liability  of 
her  husband  or  any  other  person." 

Under  this  statute  it  was  held  in  Frazer  v.  Clifford,  supra, 
that  a  mortgage  executed  by  husband  and  wife  to  secure  the 
busbaod's  debt,  on  the  wife's  land,  acquired  by  contract  or 
purchase,  was  valid. 

By  the  act  of  April  16th,  1881,  which  came  in  force  Sep- 
tember 19th,  1881,  and  which,  so  far  as  it  affects  the  question 
under  eonsideration,  is  embraced  in  R.  S.  1881,  from  section 
5115  to  5119,  it  was  provided  :  Section  5115.  "All  the  legal 
disabilities  of  married  women  to  make  contracts  are  hereby 
abolished,  except  as  herein  otherwise  provided."  Section  5116 
is  a  substantial  re-enactment  of  section  5  of  the  act  of  1852. 
Section  5117  provides,  among  other  things,  "That  she  shall 
be  bound  by  an  estoppel  in  pais,  like  any  other  person."  Sec- 
tion 5118  provides  that  in  the  conveyance  of  her.  own  sepa- 
rate property  she  shall  be  bound  by  her  covenants  of  title, 
and  that  on  her  official  bond  she  shall  be  bound  in  like  man- 
ner as  a  principal.  Section  5119  provides  as  follows:  "A 
married  woman  shall  not  enter  into  any  contract  of  surety- 
ship, whether  as  endorser,  guarantor,  or  in  any  other  manner ; ' 
and  such  contract,  as  to  her,  shall  be  void." 

Mueh  subtle  and  refined  discussion  may  be  found  on  the 
subject  of  the  power  of  married  women,  independent  of  stat- 
utory enactments  to  bind  their  estates,  and  whatever  interest 
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might  attach  to  a  review  of  that  subject^  it  would  afford  no 
especial  aid  in  arriving  at  a  correct  conclusion  in  the  ease  be- 
fore U.S,  as  the  statute  above  referred  to  must  control  in  its 
decision. 

The  construction  which  the  statute  of  1852^  relating  to 
married  women,  received,  was,  that  a  married  woman  was  en- 
titled to  the  full  and  complete  enjoyment  of  her  separate  prop- 
erty, the  same  as  if  she  was  unmarried,  and  whatever  was 
necessary  or  proper  to  be  done  to  secure  to  her  such  full  and 
complete  enjoyment,  she  might  cause  to  be  done,  and  make  it 
a  charge  upon  her  estate,  but  she  could  make  no  executory 
contract  whatever,  not  even  for  the  services  of  a  physician 
to  minister  to  her  during  sickness.  Thomas  v.  Passage,  54 
Ind.  106,  and  cases  cited.  As  we  have  already  seen,  she  might 
encumber  her  real  estate  in  the  manner  provided  for  the  debt 
of  a  third  person. 

By  the  statute  of  1879  the  disabilities  of  the  wife,  as  re- 
spects her  contracts,  were  removed  in  regard  to  certain  speci- 
fied subjects,  and  she  was  prohibited  from  mortgaging  her  real 
estate  acquired  in  the  manner  specified  in  the  act  for  the  debt 
of  her  husband  or  any  other  person.  Haaft  v.  Shaw.  91  Ind. 
385  (46  Am.  R.  607). 

By  the  more  comprehensive  enactment  of  1881,  above  re- 
ferred to,  the  Legislature  abrogated  all  the  legal  disabilities 
of  married  women  except  such  as  are  expressly  saved  in  the 
act.  Appreciating  the  wisdom  and  policy  of  protecting  them 
from  the  importunities  or  possible  dictation  of  others,  and  to 
secure  to  them,  or  their  estates,  the  benefit  of  all  contracts 
which  they  might  thereafter  make,  and  to  end  all  further  con- 
tention on  the  subject,  section  5119  wisely  put  an  absolute 
inhibition  upon  the  power  of  a  married  woman  to  enter  into 
'any  contract  of  suretyship  whatever,  and  declared  all  such 
contracts  as  to  her  void. 

The  intent  of  the  statute  was  to  remove  her  disabilities  for 
her  protection,  and  for  the  protection  of  her  property,  and 
not  to  enable  her  to  contract  burdensome  obligations  from 


60  SUPREME  COURT  OF  INDIANA, 


Vogel  V.  Leichner. 


■  which  neither  she  nor  her  property  would  be  benefited.  Under 
this  statute  nothing  remains  for  the  courts,  in  the  premises, 
except  to  determine  in  each  case  as  it  arises  whether  the  (»on* 
tract  was,  or  was  not,  one  of  suretyship,  and,  according  as  the 
fact  may  be  ascertained,  give  effect  to  the  intent  of  a  plain 
and  salutary  statute  enacted  for  the  protection  of  the  prop- 
erty of  those  who  are,  perhaps,  accustomed  to  place  too  moch 
ri'liance  on  others. 

Whether  a  contract  executed  by  a  married  woman  is  one 
of  suretyship  or  not,  will  be  determined  by  a  consideration, 
of  whether  or  not  it  was  made  by  her  or  on  her  behalf,  and 
upon  a  amsideration  moving  to  her  or  for  the  benefit  of  her 
separate  estate. 

To  the  extent  that  the  consideration  was  received  by  her, 
or  enured  to  her  benefit  or  the  benefit  of  her  estate,  she  will 
be  held  to  have  contracted  as  principal.  To  the  extent  that 
the  consideration  was  received  by  her  husband,  or  any  other 
person,  or  that  it  went  to  |)ay  a  debt  or  liability,  for  which 
neither  she  nor  her  property  was  bound,  it  will  be  held  a 
contract  of  suretyship.  Saulsbury  v.  Wearer ^  59  Ga,  254 ; 
Veal  V.  Iluri^  63  Ga.  728.  Where  a  mortgage  is  executed  by 
a  wife  to  secure  the  performance  of  a  contract,  to  which  she 
occupies  the  n»lation  of  surety,  both  the  contract  and  the  mort- 
gage securing  it  will  be  held  to  be  contracts  of  suretyship, 
and  void  within  ^the  terms  of  the  statute.  Brandt  Surety- 
ship, section  22 ;  MofRtt  v.  Roche^  77  Ind.  48,  and  cases  cited ; 
J/rOWv  V.  Tarr.  83  Ind.  444 ;  Afltn  v.  Davis,  99  Ind.  216. 

That  the  husband  and  wife  both  appc  ared  on  the  fiice  of 
the  papers  to  be  principals,  or  that  the  jwrties  dealt  on  the 
basis  that  both  were  princifials,  is  of  no  «>nsequence.  The 
wife  had  no  jwwer  to  deal  as  principal  if  in  fact  she  was  surety. 
Whether  she  was  principal  or  surety  will  be  determined  ntit 
from  the  form  of  the  contract,  nor  fim^m  the  basis  upon  which 
the  transaction  was  had,  but  from  the  inquiry,  was  the  wife 
to  receive,  either  in  person  or  in  benefit  to  her  estate,  or  did 
she  so  receive,  the  consideration  ujxm  which   the  contract 
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rests?  and,  as  was  said  by  Campbell,  J.,  in  West  \.  Lara- 
way,  28  Mich.  464,  "  the  burden  of  proof  is  on  the  plaintiff 
to  show  for  what  purpose  she  contracted,  and  to  prove  it 
clearly." 

The  statute  is  in  derogation  of  the  common  law,  and,  as  its 
design,  as  we  interpret  it,  was  to  secure  to  married  women 
the  benefit  of  their  contracts,  and  not  to  remove  their  disa- 
bilities so  as  to  enable  them  to  make  contracts  for  the  benefit 
of  others,  the  burden  of  proof  is  upon  the  person  making 
a  contract  with  her,  in  which  she  might  be  surety,  to  show 
that  she  either  did  or  was  to  receive  the  benefit  of  it.  Tra^y 
V.  Keith,  11  Allen,  214. 

At  common  law  no  right  of  action  existed  against  a  mar- 
ried woman  to  enforce  an  executory  contract.  The  statute 
has  enacted  some  exceptions  to  the  common  law  rule,  so 
that  in  certain  cases  her  contracts  may  be  enforced  against 
her.  Where  a  right  or  remedy  is  given  that  did  not  exist  at 
common  law,  the  facts  necessary  to  show  that  the  case  is 
within  the  right  given  must  be  alleged  and  proved.  1  Works 
Pr.,  p.  249. 

In  the  case  of  Way  v.  Peck,  47  Conn.  23,  it  was  held,  that 
where  a  married  woman  signed  a  note  with  her  husband,  the 
burden  of  proof  was  on  the  plaintiff  to  show  that  the  circum- 
f^tances  were  such  that  under  the  statute  she  was  bound.  This 
is  a  just  and  reasonable  rule.  To  hold  otherwise  would  be 
practically  to  fritter  away  the  whole  beneficial  purpose  of  the 
statute.  If  nothing  more  is  necessary,  in  order  to  bind  the 
wife  on  her  joint  contract  .with  her  husband,  than  that  she 
sign  a  note  or  other  obligation  with  him,  in  such  form  as  that 
both  appear  to  be  principals,  or  that  the  creditor  should  deal 
on  the  basis  that  both  are  principals,  without  further  inquiry 
or  concern  as  to  the  fact,  then  the  protection  of  married  wo- 
men afforded  by  the  statute  is  a  myth,  and  the  removal  of 
her  disabilities  a  snare. 

Before  the  enactment  of  the  last  statute,  her  general  engage- 
ments were  binding  only  in  certain  specified  instances ;  all 


62  SUPREME  COURT  OF  INDIANA, 

Vogel  V,  Leichner. 


her  real  estate  was  secure  from  encumbrance  for  the  debts  of 
others  except  that  acquired  by  contract  or  purchase.  If  now 
all  general  engagements  are  binding  on  her,  whether  executed 
by  her  separately  or  jointly  with  another,  except  where  she 
can  prove  that  the  creditor  had  knowledge  of  the  fact  that 
she  was  surety  at  the  time  the  contract  was  entered  into,  her 
condition  is  rendered  worse  instead  of  better. 

The  statute  affords  ample  means  for  the  protection  of  the 
person  who  becomes  her  creditor;  it  provides  that  she  shall 
be  subject  to  an  estoppel  in  pais  as  any  other  person.  •  This- 
does  not  mean  that  she  is  to  be  estopped  by  the  mere  form 
of  the  contract,  without  more.  She  is  to  be  estopped  as  any 
other  person,  by  causing  the  lender  to  believe  that  a  state  of 
facts  exists  which  does  not,  or  that  the  transaction  is  one- 
thing,  while  in  fact  it  is  another.  A  person  may  not  deal  with 
a  wife,  with  knowledge  of  the  fact,  and  of  her  want  of  power 
to  bind  herself  for  the  benefit  of  others,  and  relying  upon  the 
form  of  the  contract,  assert  that  he  had  no  knowledge  of  her 
actual  relation  to  the  transaction.  He  should  have  inquired.. 
After  inquiry  he  may  govern  himself  according  to  the  facts^ 
•  or  the  information  received  from  her.  If  she  neither  con- 
tracted for,  nor  received  either  in  person  or  estate,  the  consid- 
eration of  the  contract,  signing  it  merely  at  the  direction 
<»r  for  the  benefit  of  another,  then  no  matter  what  device  may 
have  been  employed  in  its  form,  or  the  basis  upon  which 
the  parties  acted,  it  is  nevertheless  a  contract  of  suretyship,, 
and  void.  Veal  v.  Hurt,  supra;  Athol  Machine  Co,  v.  Fuller,. 
107  Mass.  437. 

Of  course,  it  is  not  meant  by  what  has  been  said  that  the 
contract  must  in  the  end  have  resulted  beneficially  to  the  wife. 
Having  been  relieved  of  her  disabilities  to  the  extent  that  she 
is  enabled  to  contract  for  her  own  benefit,  and  the  benefit  of 
her  estate,  she  must  be  allowed  to  act  on  her  judgment  con- 
cerning what  will  benefit  her  or  her  estate,  and  when  she  con- 
tracts for  the  purpose,  and  upon  the  consideration  that  she  or 
her  property  shall  bo  benefited,  and  is  principal  in  fact  as  well 
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as  in  form,  she  will  not  be  permitted  to  say,  as  against  such 
contract,  that  she  has  been  disappointed  in  the  result,  and  is, 
therefore,  a  surety. 

When,  however,  the  consideration  and  benefit  of  a  contract 
in  which  she  has  joined  moves  to  another,  and  was  so  in- 
tended, then  the  barrier  of  the  statute  is  interposed  for  her  pro* 
tection,  unless  by  her  conduct  she  is  estopped  from  invok- 
ing its  aid. 

Applying  the  foregoing  concLusions  to  the  facts  in  hand,  it 
resultis  that  to  the  extent  that  the  consideration  of  the  loan 
was  to  be  applied  to  the  discharge  of  the  encumbrance  on  Mrs, 
VogePs  estate,  it  was  a  contract  for  her  benefit,  and  for  the 
benefit  of  her  estate,  and  was  not  one  of  suretyship.  Fiiz^ 
patrick  V.  Papa,  89  Ind.  17. 

While  it  is  true  that  the  debt  which  was  to  be,  and  was 
paid  with  part  of  the  money  borrowed,  was  the  debt  of  the 
husband,  it  was  nevertheless  a  valid  encumbrance  on  her  prop- 
erty, and  it  would  not  do  to  say  that  a  wife  whose  prop* 
erty  was  encumbered,  even  though  for  the  debt  of  a  third 
person,  could  not  contract  a  valid  debt  for  the  purpose  of  sav- 
ing her  estate  from  possible  sacrifice. 

The  finding  of  the  court  that  the  wife  should  be  regarded 
as  surety  between  herself  and  husband,  and  that  it  was  un- 
derstood between  them  that  she  should  be  surety,  can  not 
control  as  against  the  fact  that  it  was  understood  that  so  much 
of  the  money  as  was  neceasary  should  be  applied  to  the  dis- 
charge of  the  encumbrance  on  her  land,  and  that  it  was  act- 
ually so  applied.     Perkins  v.  Elliott,  23  N.  J.  Eq.  526. 

In  the  case  above  cited,  it  was  held  that  a  wife  would  be 
held  bound  as  not  being  a  surety,  on  a  note  executed  jointly 
with  her  husband  for  a  loan  of  money  with  which  to  discharge 
a  mortgage  in  which  she  had  joined,  and  which  bound  her  con- 
tingent interest  in  the  land  of  her  husband. 

To  the  extent  that  the  money  was  borrowed  for,  and  ap- 
plied to,  the  use  of  Frank  B.  Vogel,  Veronica  Vogel  was  his 
surety,  and  the  contract  was  a  contract  of  suretyship. 
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Upon  the  facts  founds  the  conclusions  of  law  should  have 
been  that  there  was  due  the  plaintiflF  forty-two  hundred  dol- 
lars, with  interest  at  seven  per  cent.,  according  to  the  terms 
of  the  bonds  and  coupons,  from  November  1st,  1882,  to  the 
date  of  the  finding,  and  one  hundred  and  seventy-one  dol- 
lars and  forty-three  cents  for  attorney's  fees. 

The  judgment  is  reversed,  with  directions  to  the  court  be- 
low to  state  conclusions  of  law  and  render  judgment  and  de- 
cree according  to  the  foregoing  opinion. 

Filed  June  nth,  1885. 

No.  12,329. 

Lucas  v.  Hawkins,  Sheriff. 

Pleading. — Judgment — Jungdietion.—ln  pleading  the  judgment  of  a  court 
of  general  jurisdiction,  it  is  unnecessary  to  aver  the  facts  showing  that 
the  court  had  jurisdiction. 

Same.— l/a6ea«  Corpua, — Return, — To  a  writ  of  haheaa  eo)pti«,  a  return,  set- 
ting up  a  judgment  of  the  circuit  court,  is  good. 

Bastardy.— 2Via/  in  Defendant's  Almence^^Judgment. — Cbwe  (hoerruUd.—li  a 
prosecution  for  bastardy  be  tried  in  the  absence  of  the  defendant,  by 
reason  of  escape,  and  the  finding  be  against  him,  the  statute,  section 
986,  R.  S.  1881,  requires  that  the  court  shall  commit  him  to  jail  if  he 
do  not  replevy  the  judgment,  and  he  may  to  that  end  be  arrested  upon 
a  bench  warrant.     PatterMn  v.  Pretdey^  70  Ind.  94,  overruled. 

From  the  Hamilton  Circuit  Court. 

F.  M,  Trissaly  for  appellant. 

T,  /.  Kane  and  T,  P,  DaviSj  for  apjiellee. 

NiBLACK,  J. — ^On  the  7th  day  of  May,  1885,  which  was 
during  the  April  term,  1885,  of  the  Hamilton  Circuit  Court, 
Wiley  Lucas  presented  to  that  court  his  petition,  representing 
that  he  was  restrained  of  liis  liberty  and  confined  in  the  com- 
mon jail  of  Hamilton  county,  by  Elihu  Hawkins,  sheriff  of 
tliat  county,  upon  the  pretence,  as  he  was  informed  and  be- 
lieved, that  he  is  the  father  of  a  child  alleged  to  be  illegiti- 
mate, but  averring  that  he  had  not  been  arrested  and  was 
not  then  imprisoned  upon  any  indictment,  warrant,  lawful 
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process,  or  valid  judgment  against  him.  Wherefore  he  de- 
luandc'd  that  a  writ  of  habeas  Gorpus  be  issued  to  the  said 
Hawkins  as  such  sheriff,  and  that  the  cause  of  his  restraint 
might  be  inquired  into  with  a  view  to  his  discharge  from 
imprisonment.  A  writ  of  hahean  corpus  was  accordingly 
issued  to  Hawkins,  who  made  return  that  in  proceedings  had 
before  a  justice  of  the  peace  of  Hamilton  county,  in  a  case 
in  which  the  State  of  Indiana,  on  the  relation  of  one  Alice 
Minor,  was  plaintiff,  and  the  said  Wiley  Lucas  was  defend- 
ant, the  said  Lucas  was  adjudged  by  the  justice  to  be  the 
father  of  the  bastard  child  of  which  the  relatrix  was  the 
mother,  and  that  in  default  of  a  recognizance  to  appear  in 
the  circuit  court  he  was  committed  to  the  county  jail ;  that  af- 
terwards the  said  Lucas  escaped  from  the  custody  of  the  oflBcer 
having  him  in  charge,  and  went  at  large ;  that  thereafter  at 
the  February  term,  1885,  of  the  Hamilton  Circuit  Court, 
and  in  the  absence  of  the  said  Lucas,  a  judgment  was  ren- 
dered as  follows :  ^ 

"  The  State  of  Indiana,  ex  reL  Alice  Minor,  v.  Wiley  Lucas. 
Comes  now  the  relatrix  and  moves  the  court  for  a  judgment 
upon  the  finding  of  the  court,  which  motion  is  now  sus- 
tained. It  is  therefore  adjudged  and  decreed  by  the  court 
that  the  plaintiff  recover  of  the  defendant  the  sum  of  six 
hundred  dollars,  payable  in  instalments  to  said  relatrix,  Alice 
Minor,  for  the  support  of  the  bastard  child  mentioned,  as 
follows,  to  wit:  One  hundred  dollars  in  thirty  days  from  this 
date ;  one  hundred  dollars  on  the  10th  day  of  February  each 
year  for  five  years  hereafter ;  and  said  defendant  is  required 
to  replevy  this  judgment  by  good  freehold  surety,  or,  in  de- 
fiiult  thereof,  that  he  stand  committed  to  the  county  jail.*' 

That  after  the  rendition  of  such  judgment,  the  Hamilton 
Circuit  court  issued  a  bench  warrant  to  him,  the  said  Haw- 
kins, as  sheriff  of  his  county,  commanding  him  to  arrest  the 
said  Lucas  and  have  him  immediately  before  the  court  to 
answer  the  charge  of  bastardy  preferred  by  the  said  Alice 
Vol.  102.— 5 
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Minor^  and  to  abide  the  order  of  the  court  therein ;  that  he 
Hawkins,  as  such  sheriff^  held  the  said  Lucas  in  his  custody 
under  the  commitment  of  the  justice,  and  under  the  judg- 
ment herein  above  set  out,  as  well  as  under  the  bench  war- 
rant  above  referred  to,  awaiting  the  order  of  the  court  in 
the  premises. 

The  petitioner  thereupon  filed  exceptions  to  the  suflBciency 
of  the  return,  but  his  exceptions  were  not  allowed.  He  then, 
moved  that,  upon  the  facts  stated  in  the  return,  he  be  dis- 
charged from  the  custody  of  Hawkins,  and  that  motion  was 
also  overruled. 

Error  is  assigned  here  upon  the  refusal  of  the  circuit  court 
to  allow  the  petitioner's  exceptions  to  the  sheriff's  return^ 
and  upon  the  overruling  of  his  motion  to  be  discharged 
from  custody. 

Section  979,  R.  S.  1881,  provides  that  upon  the  arrest  of 
a  person  charged  with  bastardy,  or  upon  the  return  of  the 
warrant  for  his  arrest  that  he  can  not  be  found,  the  justice,, 
before  whom  the  complaint  was  filed,  shall  proceed  to  hear 
and  determine  the  matters  charged  in  the  complaint.  If  the 
justice  shall  adjudge  the  defendant  to  be  the  father  of  the 
bastard  child,  he  shall,  if  the  defendant  be  in  custody,  re- 
quire him  to  give  bond,  with  sureties,  to  appear  at  the  next 
term  of  the  circuit  court  of  the  county  to  further  answer  the 
complaint  against  him,  and  shall  transmit  such  bond,  to- 
gether with  a  transcript  of  the  proceedings  and  other  papers 
in  the  cause,  to  the  clerk  of  such  circuit  court,  and  if  such 
defendant  shall  fail  to  give  bond  as  required,  such  justice 
shall  commit  him  to  jail  until  discharged  by  law.  The  cause 
will  then  stand  for  trial  in  the  circuit  court  as  a  civil  action. 
See,  also,  R.  S.  1881,  sections  981  and  983.  Section  986,  of 
the  same  statutes,  further  provides  that,  "  If  the  defendant 
shall  not  have  been  arrested,  or  has  escaped  after  arrest,  such 
trial  shall  proceed  in  his  absence ;  and  if  he  be  adjudged  the 
father  of  such  child,  the  justice  shall  transmit  the  papers  and 
a  transcript  of  such  judgment,  without  delay,  to  the  clerk  of 
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the  circait  court  of  the  proper  county,  who  shall  file  and 
docket  the  same  for  trial ;  and  such  cause  shall  be  heard  and 
determined  by  such  court  in  the  same  manner  as  if  such  de- 
fendant were  present/^  Section  992  defines  the  kind  of 
judgment  which  the  circuit  court  shall  render  in  case  the 
verdict  or  finding  shall  be  against  the  defendant^  and  directs 
that  if  the  defendant  shall  fail  to  pay  or  replevy  such  judg- 
menty  he  shall  be  committed  to  the  jail  of  the  county  to 
await  the  further  action  of  the  circuit  court. 

It  is  claimed,  on  behalf  of  the  petitioner,  that  the  return 
of  Hawkins,  the  respondent,  was  defective,  in  not  averring 
that  the  justice,  before  whom  the  proceedings  in  this  case  were 
commenced,  had  transmitted  a  transcript  of  the  proceedings 
taken  before  him,  and  other  papers  in  the  cause,  to  the  clerk 
of  the  circuit  court,  and  that  there  was  a  trial  and  finding 
against  the  petitioner  in  that  court,  upon  which  the  judgment 
set  out  might  have  been  properly  rendered ;  that  these  were 
jurisdictional  facts  necessary  to  the  validity  of  the  judgment 
in  question,  and  hence  ought  to  have  been  shown  aflBrmatively 
by  the  respondent's  return ;  that  in  the  absence  of  such  a 
showing  the  presumption  was  against  the  jurisdiction  of  the* 
circuit  court  to  render  such  a  judgment,  and  that  for  that  rea- 
son the  petitioner  was  entitled  to  his  discharge  upon  the  facts 
alleged  in  the  return.  But  the  authorities  do  not  sustain  the 
doctrine  contended  for.  Hurd  on  l^abeas  Corpus,  at  page 
366>  states  the  rule  as  applicable  to  the  presumptive  validity 
of  legal  proceedings  in  courts  of  general  jurisdiction  as  fol- 
lows :  "  If  the  record  is  silent  as  to  the  jurisdictional  facts, 
they  will  be  presumed  to  have  been  duly  established ;  but 
such  presumption  may  be  rebutted  by  extrinsic  evidence," 
requiring  only  that  jurisdictional  facts  shall  be  affirmatively 
shown  in  support  of  judgments  of  courts  of  inferior  juris- 
diction. 

Church  on  Habeas  Corpus,  at  section  267,  states  the  same 
rule  in  these  words :  "  Superior  courts  are  presumed  to  act 
by  right,  and  not  by  wrong,  and  their  acts  and  judgments  are 
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consequently  self-sustaining  and  conclusive,  unless  plainly 
beyond  the  jurisdiction  of  the  tribunals  from  whence  they  em- 
anate," and  then  quotes  with  approval  from  the  old  case  of 
Peacock  v.  Bell  and  Kendal,  1  Saunders,  73,  the  statement 
that  "  nothing  shall  be  intended  to  be  out  of  the  jurisdiction 
of  a  superior  court  but  that  which  specially  appears  to  be  so ; 
and  on  the  contrary,  nothing  shall  be  intended  to  be  within 
the  jurisdiction  of  an  inferior  court  but  that  which  is  so  ex- 
pressly alleged."  The  same  doctrine  is  announced  and  ap- 
proved by  this  court  by  the  recent  case  of  Smith  v.  Hess,  91 
Ind.  424,  and  is  too  well  recognized  to  require  an  elaborate 
citation  of  authorities  to  maintain  it. 

The  necessary  inference  at  the  hearing  of  this  case,  there- 
fore, was  that  the  Hamilton  Circuit  Court  had  jurisdiction  to 
render  the  judgment  made  a  part  of  the  sheriff's  return. 

It  is  insisted,  nevertheless,  upon  the  authority^  of  the  case 
of  Patterson  v.  Presslejfy  70  Ind.  94,  that  the  circuit  court 
had  no  power  to  order  the  petitioner  to  be  committed  to  jail, 
in  default  of  either  paying  or  replevying  the  judgment,  when 
he  was  not  present  and  in  custody  at  the  time  the  judgment 
was  rendered. 

When  literally  construpd,  the  interpretation  thus  placed 
upon  tl\e  case  of  Patterson  v.  Pressley,  supra,  is  not,  perhaps, 
an  unreasonable  interpretation,  but  it  is  obvious  that  when 
that  cause  wa^s  considered,  the  attention  of  this  court  was  not 
called  to  section  986,  herein  above  set  out.  If  it  had  be^n,  a 
different  conclusion  would  probably  have  been  reached.  At 
all  events,  upon  a  reconsideration  of  that  case  we  do  not  feel 
justified  either  in  approving  or  following  it.  Taking  that  sec- 
tion, in  connection  with  all  the  other  sections  of  the  statute 
having  relation  to  prosecutions  for  bastardy,  the  inference  ap- 
pears to  us  to  be  plain  that,  upon  a  verdict  or  finding  against 
him,  a  circuit  court  may  render  the  same  kind  of  a  judgment 
against  a  defendant  in  a  prosecution  for  bastardy,  when  he  is 
absent  upon  an  escape,  as  it  may  do  when  he  is  in  custody, 
and  may  then  bring  him  into  court  upon  a  bench  warrant  as 


MAY  TERM,  1885.  69 


Harbaugh  et  oL  v,  Albertson. 


a  means  of  requiring  him  to  abide  by,  and  perform,  the  judg- 
ment against  him. 

The  judgment  appealed  from  is  affiitoed,  with  costs. 

FUed  May  25,  1885. 


No.  12,123.  |log-gy 
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Habbauqh  et  al.  r.  Albertson.  iob-wi 


Replevin  Bond. — Justice  of  the  Peace^^ConmngumUy, — It  is  no  defence  to 
an  action  against  a  surety  upon  a  replevin  bond,  given  in  proceedings 
before  a  justice  of  the  peace,  that  such  justice  was  related,  within  the 
sixth  degree  of  consanguinity,  to  all  the  parties  to  the  action.     • 

Jurisdiction  of  Justice.— £itoppe/.— Where  a  party  voluntarily  submits 
the  jurisdiction  of  his  person  to  a  justice  of  the  peace  who  has  juris- 
diction of  the  subject-matter  of  the  suit,  he  will  not  be  permitted  after- 
wards to  controvert  the  justice's  jurisdiction  of  his  person. 

Same.— ^ifrrty.— Where,  in  replevin  proceedings  before  a  justice  of  the 
peace,  a  surety  on  the  replevin  bond  by  his  execution  thereof  Has 
enabled  the  plaintifTs  to  obtain  possession  of  the  property  in  contro- 
versy, he  will  be  estopped  from  setting  up  as  a  defence  to  an  action  on 
the  bond,  that  the  justice  before  whom  th/ action  was  commenced,  had 
DO  jurisdiction  over  the  persons  of  the  parties. 

From  the  Hamilton  Circuit  Court. 

L.  O.  Clifford,  J.  A.  Roberts  and  T.  E.  Boyd,  for  appellants. 

W.  Need  and  /.  F,  Neal,  for  appellee. 

HowK,  J. — The  only  error  assigned  by  the  appellants,  the 
plaintifls  below,  upon  the  record  of  this  cause,  is  the  over- 
ruling of  their  demurrer  to  the  second  paragraph  of  appel- 
lee^s  answer. 

It  is  necessary,  we  think,  to  a  proper  understanding  of 
this  case,  and  of  the  questions  presented  therein  for  decision, 
that  we  should  first  give  a  summary  of  the  facts  stated  by 
the  appellants,  in  their  complaint,  as  constituting  their  cause 
of  action  against  the  appellee  Albertson  and  his  co-defend- 
ant, one  George  W.  Harbaugh. 

Appellants  alleged  that,  on  July  19th,  1883,  in  an  action 
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then  pending  before  Samuel  T.  Dunham,  Esq.,  a  justice  of 
the  peace  of  Jaokson  township,  in  Hamilton  county,  wherein 
George  W.  Harbaugh  was  plaintiff  and  the  appellants  herein 
were  defendants,  George  \V.  Harbaugh,  having  filed  his  affi- 
davit and  complaint  in  replevin,  before  such  justice,  also  filed 
therein  his  bond  with  appellee  Albertson  as  his  surety  therein, 
in  substance,  as  follows : 
''State  of  Indiana,  Hamilton  County,  ss: 

"  We,  George  W.  Harbaugh  and  William  Albertson,  are 
bound  unto  Clarissa  Harbaugh  and  Thomas  J.  Harbaugh  in 
the  penal  sum  of  one  hundred  dollars,  under  the  conditions 
following:  Whereas,  the  said  George  W.  Harbaugh  has  this 
day  filed  with  Samuel  T.  Dunham,  a  justice  of  thf  peace  of 
Jackson  township,  Hamilton  county,  Indiana,  a  complaint 
against  Clarissa  Harbaugh  and  Thomas  J.  Harbaugh,  for  the 
recovery  of  one  hundred  and  fifty  dozen  of  wheat  in  the 
sheaf,  and  he  is  about  to  take  out  a  writ  to  replevin  the  same : 
Now,  if  said  George  W.  Harbaugh  shall  prosecute  his  com- 
plaint to  effect,  and  return  said  wheat  to  said  Clariasa  Har- 
baugh and  Thomas  J.  Harbaugh,  if  judgment  of  return  be 
awarded  them,  and  pay  all  damages  awarded  them  in  said 
cause,  then  this  bond  shall  be  void.  Witness  our  hands  and 
seals  this  19th  day  of  July,  1883. 

"(Signed)       '  G.  W.  Harbaugh. 

"  Wm.  Albertson." 

And  appellants  alleged  that  such  bond  was  then  duly  ai>- 
proved  by  such  justice,  and  a  writ  of  replevin  was  then  duly 
issued  to  a  constable  of  Jackson  township,  w^ho,  by  virtue 
thereof,  seized  one  hundred  and  fifty  dozen  sheaves  of  ap- 
pellants' wheat,  in  the  field  and  barn,  and  delivered  the  same 
to  George  W.  Harbaugh ;  that  such  justice  issued  process, 
requiring  appellants  herein  to  appear  before  him,  on  July 
25th,  1883,  and  answer  such  complaint  in  replevin*,  and  such 
process  was  duly  served  on  them ;  that  on  the  day  named 
the  parties  appeared  before  such  justice,  and,  on  appellants* 
application,  the  venue  of  the  cause  was  changed  from  before 
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him,  and  it  was  duly  sent  to  another  justice  of  the  peace  of 
such  township,  who  was  competent  to  try  such  cause ;  that 
before  the  latter  justice,  on  August  10th,  1883,  a  trial  of  such 
cause  was  had,  resulting  in  a  judgment  that  George  W.  Har- 
baugh  was  entitled* to  such  wheat;  that,  within  the  time 
allowed  by  law,  the  appellants  herein  duly  appealed  from  the 
judgment  of  such  justice  to  the  Hamilton  Circuit  Court; 
that,  at  the  November  term,  1883,  of  such  circuit  court,  such 
proceedings  were  had  in  such  cause,  as  that  it  was  dismissed 
by  the  court  for  the  want  of  prosecution. 

And  the  appellants  averred  that  the  defendants  in  this  suit 
had  not,  nor  had  either  of  them,  returned  such  wheat  to  the 
appellants,  but  that  the  defendant  George  W.  Harbaugh  had 
threshed  such  wheat  and  converted  the  same  to  his  own  use, 
to  appellants'  damage  in  the  sum  of  $100,  which  sum  the 
<lefendants  had  not  paid,  nor  oflFered  to  pay  to  the  appellants ; 
that  the  proceedings  in  such  replevin  suit  were  wrongful  and 
oppressive ;  and  that  the  grounds  of  the  replevin,  alleged  in 
the  affidavit  and  complaint  therein,  were  untrue  as  the  plain- 
tiff in  that  suit  well  knew ;  by  reason  of  all  which  appel- 
lants were  damaged  $100.     Wherefore,  etc. 

In  the  second  paragraph  of  his  separate  answer  to  the  fore- 
going complaint,  the  appellee  Albertson  alleged  that  the 
bond  in  suit  was  invalid  and  void,  for  the  following  reasons, 
namely :  That  such  bond  was  executed  in  a  pretended  legal 
proceeding  before  Samuel  T.  Dunham,  a  justice  of  the  peace 
of  Hamilton  county,  and  that  all  the  parties  to  such  pro- 
ceedings, both  plaintiff  and  defendants,  were  related  to  such 
justice  of  the  peace,  within  the  sixth  degree  of  consanguinity ; 
and  such  justice  attempted  to  take  and  approve  such  bond, 
notwith.standing  the  relationship  so  existing  between  him, 
such  justice,  and  the  parties  to  such  pretended  suit. 

The  question  for  decision  in  the  case  may  be  thus  stated: 
Are  the  facts  alleged  in  the  foregoing  answer,  and  admitted 
to  be  true  by  the  demurrer,  sufficient  in  law  to  constitute  a 
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good  defence,  in  appellee's  favor,  in  bar  of  the  appellant's 
action  ?  We  are  of  opinion  that  this  question  must  be  de- 
cided in  the  negative.  The  paragraph  of  answer  proceeds 
upon  the  theory  that  the  justice  of  the  peace  before  whom 
the  action  of  replevin  was  commenced,  6y  reason  of  his  re- 
lationship by  blood  to  the  parties  to  such  suit,  had  no  juris- 
diction of  the  cause,  and  that  the  replevin  bond,  taken  and 
approved  by  such  justice  in  such  cause,  wa.s  therefore  invalid 
and  void.  It  may  be  conceded  that  such  justice  of  the  peace,, 
by  reason  of  his  alleged  relationship  to  the  parties  to  such 
action  of  replevin,  had  not  and  could  not  acquire  jurisdiction 
of  the  persons  of  such  parties.  Section  1433,  R.  S.  1881. 
But  it  by  no  means  follows  from  this  concession  that  such 
justice  did  not  have  full  and  complete  jurisdiction  of  the 
subject-matter  of  such  action  of  replevin,  and  might  not,, 
therefore,  take  and  approve  such  replevin  bond  therein.  In 
the  case  under  consideration,  there  is  no  pretence  that  the 
justice  of  the  peace,  before  whom  such  action  of  replevin 
was  commenced,  did  not  have  full  and  complete  jurisdiction 
of  the  subject-matter  of  such  action.  But  the  surety  of  the 
plaintiff,  in  such  replevin  suit,  who,  by  commencing  such  suit 
before  such  justice  of  the  peace,  had  voluntarily  submitted 
his  person  to  the  justice's  jurisdiction,  now  claims  in  the  sec- 
ond paragraph  of  his  answer  that  the  replevin  bond,  exe- 
cuted by  him  to  enable  such  plaintiff  to  obtain  possession,  as 
by  means  thereof  he  did,  of  app<^llants'  sheaves  of  wheat,  is 
invalid  and  void  and  of  no  binding  force  upon  such  surety, 
because  he  says  that  such  justice  could  not,  by  reason  of  his 
relationship  within  the  sixth  degree  of  consanguinity  to  all 
the  parties  to  such  suit,  take  and  approve  such  bond.  This 
claim  is  made  by  the  appellee,  as  such  surety,  after  the  plain- 
tiff in  such  replevin  suit  had,  by  means  of  the  appellee's  ex- 
ecution of  the  replevin  bond  now  in  suit,  obtained  possession 
of  the  appellants'  wheat  and  had  converted  such  wheat  to- 
his  own  use. 
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We  are  of  opinion  that  the  appellee  can  not  be  permitted 
to  avail  himself  of  such  a  defence  in  a  court  of  even-handed 
justice,  to  defeat  the  appellants'  action  upon  such  replevin 
bond  to  recover  in  damages  the  value  of  their  wheat.  The 
case  of  Sammons  v.  Newman,  27  Ind.  508,  is  an  authority  in 
point.  That  case,  like  the  one  under  consideration,  was  an 
action  upon  a  replevin  bond.  The  defendants  claimed  in  bar 
of  the  action  that  the  bond  in  suit  was  void,  because,  at  the 
time  it  was  executed,  there  was  no  action  pending  wherein 
the  execution  of  the  bond  was  authorized.  It  was  held  by 
this  court,  that  where  the  plaintiff  in  replevin  has  obtained 
possession  of  the  property  under  his  writ,  neither  he  nor  his 
sureties  can  be  permitted  to  allege,  in  defence  of  an  action 
upon  the  bond,  that  no  suit  was  pending  when  the  bond  was 
executed.  The  court  there  said  :  "  To  allow  them  to  avoid 
liability  on  their  bond  upon  that  ground,  would  be  to  give 
judicial  sanction  to  the  perpetration  of  a  palpable  fraud  upon 
the  other  party.  By  the  bond,  the  plaintiffs  in  that  suit  ob- 
tained the  possession  of  the  proixjrty.  Shall  they  now  be  per- 
mitted to  8ay,  *  we  had  no  replevin  suit  pending,  the  sheriff 
had  no  right  to  take  the  property  and  deliver  it  to  us,  the 
bond  was  unauthorized  and  we  arc  not  bound?'  Nor  are  the 
sureties  in  any  better  position  in  law  to  controvert  the  pen- 
dency of  the  replevin  suit." 

The  case  of  Caffrey  v.  Dudgeon,  38  Ind.  512  (10  Am.  R. 
126),  cited  and  relied  upon  by  appellee's  counsel,  as  support- 
ing the  ruling  below,  is  not  in  point  here,  because,  in  that 
case,  as  is  shown  by  the  opinion  of  the  court,  the  justice  of 
the  peace  before  whom  the  replevin  suit  was  commenced,  and 
who  took  and  approved  the  replevin  bond,  had  no  jurisdiction 
of  the  subject-matter  of  such  suit.  In  that  case  this  court  cite 
with  approval  the  previous  case  of  8ammonf$\.  Newman,  mpra. 
After  stating  the  point  decided  in  the  previous  case,  as  we 
have  heretofore  stated  it  in  this  opinion,  the  court  said : 
"  There  can  be  no  doubt  that  the  ruling  in  said  case  was  cor- 
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xect  upon  the  facts  of  that  case,  but  it  can  not  be  regarded 
BS  authority  in  the  case  under  consideration.  In  that  case  the 
•court  had  full  and  undoubted  jurisdiction  of  the  subject-mat^ 
ter  of  the  suit,  *  *  *  *  while  in  the  case  under  consider- 
ation, the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  action  ;  and  in  such  a  case  the  service  of  a  summons  or 
the  voluntary  appearance  of  the  defendant  to  the  action  could 
not  confer  jurisdiction  on  the  justice  of  the  peace  over  the 
subject-matter/' 

In  the,  case  of  Trneblood  v.  Knox,  73  Ind.  310,  which  was 
An  actiooT^on  a  replevin  bond  taken  and  approved  by  a  jus- 
tice of  ih^  peace,  it  was  claimed  by  the  defendants  that  the 
bond  in  suit  was  void,  because  the  penalty  thereof  was  less 
than  double  the  value  of  the  property,  the  return  of  which 
it  was  given  to  secure.  It  was  held  by  this  court  that  while, 
perhaps,  this  objection  to  the  replevin  bond  might  have  been 
urged  as  a  reason  for  the  dismissal  of  the  replevin  suit  be- 
fore the  trial  thereof,  "  it  by  no  means  follows,"  says  the  court, 
•^^  that  such  an  objection  could  be  set  up  as  a  defence  in  a  suit 
upon  the  bond.  On  the  contrary,  upon  every  principle  of  fair 
•dealing  and  of  reciprocal  obligation,  the  appellee  was  pre- 
-cluded  from  setting  up  the  insufficiency  of  the  penalty  of  the 
bond  as  a  defence,  after  the  writ  of  replevin  had  been  issued, 
And  the  possession  of  the  property  obtained  upon  it." 

In  Carver  v.  Carver,  77  Ind.  498,  the  action  was  upon  a 
replevin  bond,  which  had  been  taken  and  approved  by  a  jus- 
tice of  the  peace.  The  defence  was  that  the  bond  sued  on 
was  not  in  a  penalty  double  the  value  of  the  property  sued 
for,  and  was  therefore  void,  and  gave  the  justice  no  jurisdic- 
tion to  issue  the  writ  of  replevin  upon  which  such  property 
was  seized.  It  was  held  that  the  facts  stated  constituted  no 
defence  to  the  action  on  the  bond.  The  court  said  :  "  The 
principal  obligor  tendered  the  bond  in  suit  to  the  justice  as 
being  such  as  the  law  required,  and  thus  secured  the  writ 
which  put  him  in  possession  of  the  personal  property  of  an- 
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other.  The  plainest  principles  of  justice  require  that  neither 
he  nor  his  sureties  should  be  permitted  to  defend  against  the 
bond  apon  the  ground  that  a  sufficient  penalty  was  not  pro- 
vided. *  *  *  *  There  can  be  no  doubt  that  the  case  is  one 
to  which  the  doctrine  of  estoppel  fully  and  justly  applies." 
Wadddl  V.  Bradway,  84  Ind.  537 ;  Fawkner  v.  Baden,  89 
Ind.  587. 

In  the  case  at  bar  we  are  of  opinion  that  the  appellee  is 
and  ought  to  be  estopped,  in  equity  and  good  conscience,  from 
netting  up  the  facts  stated  by  him  in  the  second  paragraph  of 
his  answer,  in  bar  of  the  appellants'  action.  Having  by  his 
execution  of  the  bond  in  suit  enabled  his  co-defendant  to  get 
possession  of,  and  convert  to  his  own  use,  the  appellants' 
wheat,  the  appellee  ought  not  to  be  permitted  to  escape  lia- 
bility for  the  value  of  such  wheat,  upon  the  ground  stated 
in  such  second  paragraph  of  answer,  when  the  record  shows 
that  his  co-obligor  and  principal  in  such  bond  had  voluntarily 
submitted  his  person  to  the  jurisdiction  of  such  justice  of  the 
peace.  It  is  well  settled  that  a  party  may  voluntarily  submit 
the  jurisdiction  of  his  person  to  a  justice  of  the  peace,  who 
has  jurisdiction  of  the  subject-matter  of  the  suit ;  and  that, 
when  this  has  been  done,  such  party  will  not  be  permitted 
afterwards  to  controvert  the  justice^s  jurisdiction  of  his  per- 
i!ion.  Ludwick  v.  Beckamire,  15  Ind.  198;  Nesbit  v.  Long, 
37  Ind.  300 ;  Mayes  v.  Goldsmith,  58  Ind.  94. 

Our  conclusion  is  that  the  circuit  court  erred  in  this  case 
in  overruling  the  appellants'  demurrer  to  the  second  para- 
graph of  appellee's  answer. 

'  The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  the  demurrer  to  the  sec- 
ond paragraph  of  answer,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

Filed  May  25, 1886. 
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143   476  Deed. — Mule  in  Sheiiey's  Oaae.—'Qmveyance  to  Claw. — Corutruetion  of  words 

102    76  "IVesefU  Heira" — A  deed   with   an  introductory  clause   reading  thus : 

1 150   180|  "This  indenture  witnesseth,  that  Isaiah  Ferguson,  in  consideration  of 

natural  love  and  aflfection  which  he  bears  to  his  daughter  Nancy  West 
and  her  present  heirs,  and  the  sum  of  five  dollars,  the  receipt  whereof  is 
hereby  acknowledged,  does  give,  grant  and  convey  to  the  said  Nancy  West 
and  her  present  heirs  forever,"  and  a  habendum  reading  as  follows :  *^  To 
have  and  to  hold  the  same  to  the  said  Nancy  West  and  her  present  heirs 
forever,''  does  not,  at  common  law,  vest  a  fee  in  the  grantee  expressly 
named  therein. 
Same.— Fee  in  iMnds, — How  Created  at  Common  Law. — At  common  law  an 
estate  in  fee  could  only  be  created  by  the  use  of  the  term  "  heirs  "  in  its. 
technical  sense,  and  when  there  were  superadded  words  clearly  showing 
that  the  word  was  not  used  in  its  technical  sense,  an  estate  in  fee  was  not. 
vested  in  the  grantee,  nor  could  a  fee  tail  be  created  without  the  em- 
ployment of  the  word  "heirs''  in  its  technical  signification. 
Same. — Conveyance  to  Several —  What  EUaien  Granites  Take, — Where  an  es- 
tate  is  granted  to  several  persons,  and  their  respective  interests  are  not 
specifically  designated,  they  take  jointly. 

From  the  Fountain  Circuit  Court. 

L.  Nebeker  and  H.  H,  Dochtemuiny  for  appellant. 

r.  F.  Davidson  and  C,  E.  Booe,  for  appellees. 

Elliott,  J. — This  controversy  turns  upon  the  effect  of  a 
deed  executed  by  Isaiah  Ferguson  to  his  daughter^  Nancy 
West,  who  was  at  the  time  it  was  executed,  a  widow  with 
six  children.  The  introductory  part  of  the  instrument  reads, 
thus :  "  This  indenture  witnesseth  that  Isaiah  Ferguson,  in 
consideration  of  natural  love  and  affection  which  he  bears 
to  his  daughter  Nancy  West  and  her  present  heirs,  and 
the  sum  of  five  dollars,  the  receipt  whereof  is  hereby  ac- 
knowledged, does  give,  grant  and  convey  to  the  said  Nancy 
West  and  her  present  heirs  forever,  the  following  real  estate :  '^ 
Here  follows  a  description  of  the  land,  and  the  deed  then 
proceeds  thus :    "  To  have  and  to  hold  the  same  to  the  said 
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Nancy  West  and  her  present  heirs  forever.  The  grantor, 
his  heirs  and  assigns  covenanting  with  the  grantee,  her  pres- 
4?nt  heirs  and  assigns,  that  the  title  so  conveyed  is  free,  clear 
and  unincumbered." 

The  contt^ntion  of  the  appellant  is  that  the  deed  vested  in 
Nancy  West  an  estate  in  fee  simple,  and  this  involves  the 
ruling  question  in  the  case. 

Our  decisions  establish  the  doctrine  that  the  rule  in  Shel- 
ley's Case  is  the  law  of  the  State,  and  by  them  we  are  bound. 
Ridgeway  v.  Lanphear,  99  Ind.  251 ;  Shinier  v.  Mann,  99 
Ind.  190;  Maxioell  v.  Feaiheraton,  83  Ind.  339;  Gonzales  v. 
Burton,  45  Ind.  295;  Andrews  v.  A^purlin,  35  Ind.  262;  Mo- 
Cray  v.  Lipp,  35  Ind.  116;  Nelson  v.  Dams,  35  Ind.  474; 
Siceloff  v.  Redman,  26  Ind.  251 ;  Doe  v.  Jackman,  5  Ind. 
283;  Sorden  v.  Galewood,  1  Ind.  107.  If,  therefore,  the  case 
is  within  that  rule  the  appellant  must  prevail.  The  question 
is  thus  narrowed  to  this :    Is  the  case  within  the  rule  ? 

It  is  an  axiomatic  principle  that  no  person  in  life  can  have 
heirs;  heirs  apparent  or  presumptive  there  may  be,  but  not 
legal  heirs.  The  deed  could  not,  therefore,  have  operated  to 
convey  land  to  the  "present  heirs"  of  Nancy  West.  As  the 
deed  could  not  have  operated  to  convey  to  the  heirs  of  Nancy 
West,  the  clause  must  be  construed  to  convey  to  persons  in 
being  jointly  with  her,  or  else  it  mast  be  disregarded.  We 
can  not  disregard  the  clause,  emphasized  as  it  is  by  clear  and 
deliberate  repetition,  and  we  must  ascribe  to  it  the  force 
which  the  law  assigns  it.  Words  deliberately  put  into  a 
deed,  and  put  there  for  a  purpose,  are  not  to  be  lightly  con- 
sidered, nor  arbitrarily  put  aside.  The  words  in  the  deed  be- 
fore us  were  deliberately  written  in  the  instrument,  are  there 
for  a  purpose,  and  are  not  without  meaning.  We  can  assign 
them  a  meaning  without  encroaching  upon  any  rule  of  law, 
and,  by  doing  this,  can  give  just  eflfcct  to  the  intention  of  the 
grantor.  Our  reason  for  asserting  that  we  can  give  them  a 
meaning  and  thus  effectuate  the  intention  of  the  grantor  is 
this:    The  real  consideration^  of  the  deed  is  the  love  and 
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affection  which  the  grantor  bore  to  Nancy  West  and  her 
"  present  heirs,"  and  it  was  these  persons  jointly,  and  not 
Nancy  West  alone,  that  he  intended  to  make  the  recipients- 
of  his  bounty.  Our  reason  for  asserting  that  we  can  assign 
a  meaning  to  the  words  that  will  carry  the  estate  where  the 
grantor  meant  it  to  go,  without  violating  any  rule  of  law,  i& 
this:  That  such  words  are  descriptive  of  a  class  who  shall 
take  the  estate,  and  are  not  words  carrying  an  estate  to  the 
first  named  person  in  severalty  and  to  her  successors  in  per- 
petuity, and,  consequently,  they  operate  to  convey  a  joint 
estate  to  persons  in  being.  The  class,  of  which  the  worda 
used  in  this  deed  are  descriptive,  is  composed  of  Nancy  West 
and  her  "  present  heirs  '*  jointly,  and  as  she  can  have  no  heirs 
while  living,  they  mean  heirs  presumptive.  Broom  Legal 
Max.  521. 

The  case,  although  a  rare  one,  is  not  novel,  nor  are  the  prin- 
ciples which  govern  it  new  to  the  law.  Words  of  limitation 
are  words  used  as  descriptive  of  persons  who  are  to  take  as- 
the  successors  of  the  first  person  named,  and  the  word  "  heirs  " 
is  usually  such  a  word.  The  word  is,  however,  not  always 
assigned  that  force.  Preston  says  it  can  not  have  that  force 
if  the  "  intention  steers  clear  of  the  reason  of  the  rule,  or  of 
its  literal  terms."  Preston  Estates,  275.  The  intention  in 
this  instance  does  "steer  clear,"  for,  as  it  is  perfectly  obvious 
that  Nancy  West  could  not  have  "  present  heirs,"  the  reason 
of  the  rule  is  avoided,  and  the  words  "  present  heirs  "  can 
only  be  regarded  as  descriptive  of  a  class  who  are  to  jointly 
take  the  estate  with  the  grantee  expressly  named.  Recurring 
to  Preston,  we  find  it  written  by  him,  that,  "After  the  inten- 
tion is  fixed,  the  law  decides  on  the  gift;  allowing  the  intc^n- 
tion  to  govern,  as  ofi^en  as  it  is  clear  that  the  word  heirs  is 
not  used,  as  descriptive  of  the  class  of  legal  successors ;  but  in 
designation  of  an  individual,  or  of  particular  persons."  Pres- 
ton Estates,  275. 

In  Fearne  on  Remainders  it  is  said,  in  speaking  of  the  rule 
in  SheUey^s  Oase,  that  "  The  rule  will  not  be  applied  if  there 
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are  any  worcU  mediately  or  indirectly,  yet  unequivocally,  de- 
noting, that  the  persons  who  are  to  succeed  are  individuals 
other  than  persons  who  are  to  take  simply  as  heirs  general  or 
special  of  the  ancestor/'  2  Fearne  Remainders,  p.  239. 
At  another  place  this  author  says :  "  But,  if  there  are  any 
words  referring,  not  merely  to  the  mode  of  succession,, 
but  to  the  objects  of  succession,  and  clearly  and  unequivocally 
explaining  or  indicating  them  to  be  individuals  other  than 
persons  who  are  to  take  simply  as  heirs  general  or  special  of 
the  ancestor;  the  rule  will  not  apply."  2  Fearne,  supra,  238. 

Chancellor  Kent  says:  ^*  Where  the  testator  annexes  words- 
of  explanation  to  the  word  heirs,  as  to  the  heirs  of  A.  now 
living,  showing  thereby  that  he  meant  by  the  word  heirs  a 
mere  descriptio  peraonarumy  or,  specific  designation  of  certain 
individuals,'^  the  case  is  not  within  the  rule  in  Shelley's  Case, 
4  Kent  Com.  221. 

In  Darbison  v.  Beaumont,  1  P.  Williams,  229,  the  pro- 
vision reads  thus :  To  "  the  first  son  of  his  (the  testator's) 
body  lawfully  begotten,  and  the  heirs  male  of  such  first  son 
lawfully  issuing,"  and  it  wa^  held  that  this  was  a  description 
of  the  person  who  Mras  to  take. 

The  devise  in  Burchett  v.  Durdanty  2  Ventr.  311,  was  :  "I 
give  to  my  cousin  John  Higden  and  his  heirs,  during  the 
life  only  of  Robert  Durdant  my  kinsman,  all  those  my  mes- 
suages, etc.,  in  Chobham  in  the  county  of  Surrey ;  upon  this 
trust  and  confidence,  that  he  the  said  John  Higden  and  hi» 
heirs,  shall  permit  and  suffer  the  said  Robert  Durdant,  dur- 
ing his  life,  to  have  and  receive  the  rents  and  profits  thereof, 
which  shall  yearly  grow  due  and  payable.  *  *  And  from  and 
after  the  decease  of  Robert  Durdant,  then  do  I  give  the  said 
lands  and  premises  in  Chobham  unto  the  heirs  males  of  the 
body  of  him  the  said  Robert  Durdant  now  living,  and  to  such 
other  heirs  male  and  female  as  he  shall  hereafter  happen  to 
have  of  his  body ;  and  for  want  of  such  heirs,  then  to  the 
use  and  behoof  of  my  cousin  Gideon  Durdant  and  the  heirs 
of  his  bculv.'* 
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The  holding  of  the  court,  as  the  reporter  gives  it,  was  : 
"  That  this  was  a  remainder  vested  in  George  Durdant :  for 
the  remainder  being  limited  to  the  heirs  of  the  body  of  Rob- 
ert Durdant,  now  living,  and  George  being  found  to  be  then 
the  only  son,  it  was  a  sui&cient  designation  of  the  person,  and 
as  much  as  if  it  had  been  said,  to  his  heir  apparent,^'  and  that 
*'  George  Durdant  took  an  estate  tail." 

The  reasoning  of  the  court  was,  that  as  the  person  named 
could  not  have  heirs  in  his  lifetime,  the  testator  must  be  taken 
to  have  employed  the  words  found  in  the  devise  as  descriptive 
of  the  person  who  should  take  a  present  estate,  and  not  as 
designating  the  successors  of  the  first  taker. 

In  Vanvorsdall  v.  VanDet)entery  51  Barb.  137,  the  language 
of  the  will  was :  ^^ Fourth.  I  give  and  bequeath  to  the  legal 
•  heirs  of  my  brother,  Abram  Vannorsdall,  deceased.  Fifth. 
And  the  legal  heirs  of  my  sister,  Maria  Snyder,  deceased, 
Sixth.  I  give  and  bequeath  to  the  heirs  of  my  brother-in-law, 
William  Van  Deventer,  all  my  real  estate  at  the  death  of  my 
wife,  Elizabeth,  to  be  divided  equally  between  each  of  the 
heirs  above  named  after  the  decease  of  my  wife,  Elizabeth 
Vannorsdall,"  and  the  court  held  that  the  word  "heirs" 
should  be  held  to  mean  children  of  the  persons  named. 

In  Simvis  v.  Garrot,  1  Dev.  &  B.  Eq.  393,  it  was  decided 
that  "A  legacy  to  the  lawful  heirs  of  A.,  when  it  appears  in 
the  will  that  he  is  living,  is  equivalent,  as  a  description,  to- a 
legacy  to  his  next  of  kin,  or  to  his  children." 

In  Goodright  v.  White,  2  W.  Blackst.  1010,  the  devise  was 
to  Margaret  White  and  her  heirs,  now  living,  and  it  was  held 
that  the  case  was  not  within  the  rule.  There  are  other  cases 
declaring  a  like  doctrine,  but  we  deem  it  unnecessary  to  com- 
ment upon  them.  Heard  v.  Horton,  1  Denio,  165;  James  v, 
Richardson,  1  Ventr.  334;  Roberts  v.  Ogboume,  37  Ala.  174  ; 
Poicell  v.  Glenn,  21  Ala.  458. 

In  Shimer  y.  Mann,  supra,  we  examined  this  general  sub- 
ject and  marked  the  distinction  between  cases  where  the 
words  "  heir"  and  "  heirs  "  were  employed  as  words  of  limita- 
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tion,  and  those  where,  by  the  force  of  superadded  words, 
these  words  were  deemed  to  be  descriptive  of  a  class  who 
should  take,  and  held  that  in  the  one  case  they  denoted  suc- 
cessorship  under  the  laws  of  descent,  and  in  the  other  de- 
noted individuals  who  should  take  the  estate  granted,  and 
that  as  used  in  the  instrument  then  before  us  they  denoted 
successorship.  We  now  encounter  a  case  where  they  do 
not  denote  successorship,  but  describe  a  class  who  shall  take 
the  estate. 

It  has  been  very  often  held — there  is,  indeed,  no  conflict 
upon  the  question — that  the  technical  words  may  be  ex- 
plained by  superadded  words,  and  that  where  it  clearly  and 
unequivocally  appears  that  the  word  "heirs'^  was  not  used 
in  its  technical  sense,  it  will  be  assigned  the  meaning  given 
it  by  the  peirson  by  whom  it  was  used.  Shinier  v.  Mann, 
-supra,  vide  apth.  p.  193;  Ridgeway  v.  Lanphear,  siipra; 
Rapp  v.  Matthias,  35  Ind.  332 ;  Cleveland  v.  Spilman,  25 
Ind.  95. 

We  know  that  wills  are  construed  with  more  liberality 
than  deeds,  and  that  courts  are  less  inclined  to  depart  from 
the  technical  meaning  of  the  word  "heirs"  in  the  one  case 
than  in  the  other.  Shimer  v.  Mann,  supra;  Ridgeway  v. 
Lanphear,  supra  ;  Cleveland  v.  Spilman,  sujjra.  But,  in  the 
case  before  us,  the  meaning  of  the  'instrument  is  too  plain  to 
admit  of  doubt.  It  is  certain  that  the  often  repeated  words 
"  present  heirs  "  have  some  meaning,  and  it  is  equally  clear 
that  they  can  only  mean  heirs  apparent,  who  in  this  instance 
were  the  children  of  the  person  named. 

In  Darbison  v.  Beaumont,  supra,  it  was  said :  "  That  the 
word  *heir'  had  in  law  several  significations:  in  the  strict- 
est, it  signified  one  who  had  succeeded  to  a  dead  ances- 
tor; but  in  a  more  general  sense,  it  signified  an  heir  ap- 
parent, which  supposed  the  ancestor  to  be  living,"  and  it  was 
there  held,  as  we  hold  here,  that  the  word  was  used  in  the 
Jatter  sense.  The  court  in  Blake  v.  Stone,  27  Vt.  475,  ap- 
VoL.  102.— 6 
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plied  this  principle  to  a  deed  wherein  the  habendum  was  as 
follows:  "  To  have  and  to  hold  the  same  to  the  said  Leonard 
Burt  for  and  during  the  term  of  his,  the  .said  Leonard  Burt's 
natural  life,  and  no  longer,  and  in  remainder  to  the  heirs  of 
his,  the  said  Leonard  Burt's,  body  (Charles  Burt,  son  of  the 
said  Leonard,  excepted,)  forever."  In  Prior  v.  Qvxickeyi" 
bushj  29  Ind.  475,  the  question  arose  upon  a  deed,  and  it  was 
held  that  tlie  superadded  words  controlled  the  technical  terms 
and  created  a  life-estate.  It  is  not  possible  that  a  deed  con- 
taining the  usual  word  "heirs"  should  in  all  cases  be  held 
to  carry  a  fee,  for  there  may  be  other  words  which  will  give 
force  and  efiFect  to  the  deed  and  which  will  control  the  word 
"  heirs,"  for  no  one  would  seriously  insist  that,  if  the  word 
"apparent"  was  prefixed,  the  technical  meaning  would  not 
be  changed.  The  rule  is  that  it  is  only  where  the  word  is 
used  in  its  technical  sense  that  it  necessarily  operates  to  con- 
vey a  fee.  An  eminent  lawyer  says:  "The  words  'heirs,' 
or  '  heirs  of  the  body,'  must  be  used  in  their  technical  sense,, 
as  importing  a  class  of  persons  to  take  indefinitely  in  succes- 
sion. Hence,  if  it  appears  that  the  words  were  not  employed 
in  this  sense,  but  inaccurately,  as  designating  particular  in- 
dividuals only,  as  if  the  limitation  were  to  the  heirs  now 
living,  the  rule  in  Shelley's  case  would  not  be  applicable ; 
but  the  persons  who,  at  the  time  of  the  limitation,  were  the 
ancestor's  heirs  apparent,  or  presumptive,  would  take  a 
vested  remainder."  2  Minor  Inst.  343.  This  principle  ap- 
plies here.  It  is  evident  that  the  grantor  did  not  use  the 
word  "heirs"  in  its  technical  sense,  for  it  is  inconceivable 
that  he  should  hoar  natural  love  and  afiection  to  those  who 
should  succeed  in  an  indefinite  line  the  daughter  whom  he 
named.  The  words  "  present  heirs  "  are  quite  as  expressive 
and  clear  as  the  words  "  heirs  now  living,"  and  it  is  obvious 
that  the  grantor  meant  to  grant  the  estate  to  living  persons 
for  whom  he  cherished  "  natural  love  and  affection." 

There  are  cases  where  words  annexed  to  the  word  *'  heirs  *' 
may  be  rejected  as  repugnant,  but  this  is  not  such  a  case. 
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Here  the  words  employed  by  the  grantor  describe  the  per- 
sons who  shall  take^  and  do  not  undertake  to  limit  or  define 
the  mode  of  succession.  Words  superadded  to  the  word 
"heirs''  may  be  rejected  when  they  undertake  to  limit  the 
mode  of  succession  and  to  override  the  rules  of  law,  but  not 
when  they  arc  employed  for  the  purpose  of  designating  the 
persons  who  shall  take  the  estate.  If  we  should  assume  that 
the  word  ^'  heirs "  is  used  in  its  technical  sense,  then  there 
would  be  ground  for  holding  that  there  was  a  repugnancy, 
but  this  we  can  not  assume,  for  the  superadded  words  show 
that  it  was  not  thus  used,  but  was  used  in  the  sense  of  heirs 
apparent  or  presumptive.  Counsel  quote  from  Preston  what 
we  regard  as  the  true  rule  upon  the  question  under  immediate 
discussion.  That  author  says:  ^^It  is  also  a  rule,  that  the 
limitation  must  not  prescribe  an  order  of  succession  from  the 
purchaser,  differing  from  the  order  of  succession  which  the 
law  has  established."  Preston  Estates,  461.  But  this  rule  does 
not  govern  here,  for  there  is  here  no  attempt  to  establish  an  • 
order  of  succession  ;  there  is  a  description  of  the  grantees  who 
shall  take  the  estate  granted,  namely,  "  Nancy  West  and  her 
present  heirs,"  and  not  a  designation  of  those  who  shall  suc- 
ceed. The  language  employed  by  the  grantor  does  not  pre- 
scribe a  mode  of  succession,  but  describes  the  persons  who 
shall  take  the  estate  granted.  Nancy  West  and  her  heirs  ap- 
parent are  indicated  as  the  grantees ;  they  are  not  described 
as  the  successors  of- a  first  taker.  There  is  no  attempt  to  fix 
or  control  the  manner  of  succession ;  the  grantor  simply  in- 
dicates that  he  entertains  natural  love  and  affection  for  his 
daughter  and  her  present  heirs,  and  to  manifest  that  affection, 
grants  to  them  the  land  conveyed. 

It  was  the  inexorable  rule  of  the  common  law  that  unless 
the  word  "heirs  "  was  employed  in  a  deed,  and  employed  in  its 
technical  sense,  an  estate  in  fee  was  not  created,  and  as  the 
word  is  not  so  employed  in  the  deed  before  us,  it  did  not,  under 
the  common  law  rule,  convey  the  fee.  It  is  argued  by  ap- 
pellant's counsel  that  the  grantor  intended  to  convey  the  fee, 
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and,  therefore,  that  the  instrument  should  be  construed  to 
create  an  estate  in  fee  in  Nancy  West.  But  the  answer  to  this 
argument  is  that  the  deed  was  executed  in  1851,  and  is  gov- 
erned by  the  common  law  rule,  for  the  statute  changing  the 
rule  was  not  enacted  until  May  6th,  1852.  Nicholson  v.  Caress, 
45  Ind.  479 ;  Nicholson  v.  Caress,  59  Ind.  39. 

It  is  also  argued  that  the  word  "present"  should  not  be 
allowed  to  control  the  word  "  heirs,"  but  this  argument  can 
not  prevail,  for  the  word  is  used  deliberately,  is  several  times 
repeated,  and  does  essentially  modify  and  qualify  the  mean- 
ing of  the  word  which  it  precedes.  The  signification  which 
the  qualifying  word  annexes  to  the  word  "heirs"  is  not  an 
unknown  or  strange  one,  but  is  one  recognized  by  general  use 
and  by  the  law.  Broom  Leg.  Max.  521.  The  modification  is 
so  essential  as  to  strip  the  word  "heirs"  of  its  technical 
meaning  and  give  it  the  general  meaning  of  heirs  apparent. 
It  is  impossible  to  escape  this  conclusion  without  holding 
that  in  no  case  can  the  meaning  of  the  term  "  heirs"  be  mod- 
ified, and  this,  as  the  authorities  cited  very  satisfactorily  prove, 
would  be  unreasonable  and  unjust.  It  needs  no  argument  to 
prove  that  it  is  just  to  permit  a  grantor  to  select  and  design 
nate  the  objects  of  his  bounty,  and  that  it  is  reasonable  to 
permit  him  to  affix  his  own  definition  to  the  words  which  he 
employs.  If  Isaiah  Ferguson  had  used  the  words  "  the  ap- 
parent heirs,"  or  the  words  "  the  presumptive  heirs,"  of  Nancy 
West,  we  suppose  nobody  would  dream  of  doubting  that  the 
word  "heirs"  was  not  used  in  its  technical  sense,  and  the 
word  "present"  so  clearly  shows  that  he  meant  heirs  pre- 
sumptive that  we  perceive  no  ground  upon  which  it  can  be 
even  plausibly  maintained  that  the  word  "heirs"  was  used 
in  its  technical  sense. 

Another  view  of  the  case  is  presented  by  counsel,  for  they 
maintain  that  the  words  employed  in  the  deed  create  an  es- 
tate tail.  We  think  this  position  is  fully  answered  by  Black- 
stone's  statement  of  the  rule :  "As  the  word  heirs,"  he  says, 
"is  necessary  to  create  a  fee,  so  'in  farther  limitation  of  the 
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strictness  of  the  feudal  douation,  the  word  body,  or  some  other 
words  of  procreation,  are  necessary  to  make  it  a  fee  tail,  and 
ascertain  to  what  heirs  in  particular  the  fee  is  limited.  If, 
therefore,  either  the  words  of  inheritance,  or  words  of  pro- 
creation be  omitted,  albeit  the  others  are  inserted  in  the 
grant,  this  will  not  make  an  estate  tail.  As,  if  the  grant  be 
to  a  man  and  his  issue  of  his  body,  to  a  man  and  his  seed, 
to  a  man  and  his  children,  or  offspring :  all  these  are  only 
estates  for  life,  there  wanting  the  words  of  inheritance,  his 
heirs.  So,  on  the  other  hand,  a  gift  to  a  man,  and  his  heirs 
male  or  female,  is  an  estate  in  fee  simple,  and  not  in  fee  tail : 
for  there  are  no  words  to  ascertain  the  body  out  of  which  they 
shall  issue.  Indeed,  in  last  wills  and  testaments,  wherein 
greater  indulgence  is  allowed,  an  estate  tail  may  be  created 
by  a  devise  to  a  man  and  his  seed,  or  to  a  man  and  his  heirs 
male ;  or  by  other  irregular  modes  of  expression."  2  Blackst. 
Com.  114.  In  the  deed  before  us  the  limitation  is  not  to  the 
heirs  of  the  body  of  Nancy  West,  but  the  grant  is  to  her 
and  her  heirs  apparent,  whether  they  are  or  are  not  the  issue 
of  her  body.     There  are,  therefore,  no  words  of  procreation. 

The  question  presented  on  the  motion  to  modify  the  judg- 
ment is  this:  Did  Nancy  West  take  a  life-estate  in  one-half 
of  the  lands,  or  did  she  take  in  common  with  her  presump- 
tive heirs,  her  children  ?  We  think  that  Nancy  West  and 
her  heirs  apparent  took  the  estate  in  common,  and  that  the 
judgment  of  the  court  below  so  adjudging  was  right.  The 
rule  is  that  where  a  thing  is  granted  to  several  persons,  and 
their  respective  interests  are  not  specifically  designated,  they 
take  jointly.  Wilbum  v.  Wilburrtf  83  Ind.  55;  Crockett  v. 
OroekeU,  22  Eng.  Ch.  Rep.  553 ;  Allen  v.  Hoyt,  5  Met.  324. 

Judgment  affirmed. 

Filed  May  25,  1885. 
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Appeal.— Decerfento'  Estates, — Mandate.— An  application  by  an  adminis- 
tratrix to  sell  real  estate  was  resisted  by  a  surviving  partner  of  the 
intestate,  upon  the  ground  that  the  property  belonged  to  the  partner- 
ship, and  its  proceeds  were  necessary  to  pay  debts  of  the  firm,  where- 
upon, by  agreement,  the  sale  was  decreed  and  an  order  entered  that  so 
much  of  the  purchase-money  as  was  nectary  to  discharge  the  firm  lia- 
bilities should  be  paid  by  the  administratrix  to  the  surviving  partner. 
Upon  refusal  of  the  administratrix  to  so  pay,  the  surviving  partner  in- 
stituted, in  the  same  court,  a  proceeding  in  form  for  mandamus  to  com- 
pel payment.  The  proceedings  were  treated  as  in  mandamus  and  ended 
in  a  final  order  compelling  the  payment. 

Heldy  that,  notwithstanding  the  novel  form  of  the  proceeding,  its  substance 
invoked  only  the  probate  jurisdiction  of  the  court  in  the  matter  of  the 
estate,  and  an  appeal  from  the  final  order  not  taken  within  the  time 
required  by  sections  2454-2457,  R.  S.  1881;  should  be  di8mi:^sed. 

From  the  Pulaski  Circuit  Court. 

/.  C,  Nye  and  H.  Burns,  for  appellant. 

N,  i.  Agnew  and  B,  Borders^  for  appcllee. 

ZoLLARS,  J. — The  appeal,  on  motion  of  appellee,  was  dis- 
missed, because  the  "  decision  "  or  judgment  in  the  case  was 
regarded  as  one  having  "grown  out  of  a  matter  connected 
with  a  decedent's  estate/'  as  provided  in  R.  S.  1881,  sections 
2454  to  2457,  both  inclusive.  Upon  the  motion  to  reinstate 
the  case,  appellant's  counsel  contend,  very  earnestly,  that  the 
case  does  not  come  within  these  sections,  and  that  hence  ap- 
pellant had  a  year  within  which  to  appeal,  as  in  ordinary 
cases  under  the  code. 

Appellee  commenced  this  proceeding  below  by  filing  what 
is  styled  a  complaint  for  a  writ  of  mandate  against  appellant, 
as  the  administratrix  of  the  estate  of  Nelson  B.  Bennett,  de- 
ceased. The  substance  of  the  so  called  complaint  is  that 
appellant,  as  such  administratrix,  previous  to  the  filing  of 
the  complaint  herein,  had  filed  her  petition  to  sell  the  undi- 
vided one-half  of  a  cortiiin  lot,  and  to  that  proceeding  made 
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appellee  a  party.  He  appeared  and  resisted  the  making 
of  an  order  of  sale,  on  the  ground  that  he  and  decedent 
had  been  partners;  that  the  lot  was  partnership  property, 
and  that  it,  or  the  amount  for  which  it  might  sell,  would  be 
necessary  to  pay  the  partnership  debts.  By  agreement  of 
the  parties,  however,  appellant  was  ordered  by  the  court  to 
fiell  the  undivided  one-half  of  the  lot,  and  out  of  the  first 
money  that  might  be  realized  from  such  sale,  pay  over  to  ap- 
pellee "  the  sum  of  $250,  or  a  sufficient  amount  to  pay  the 
debts  of  the  firm.''  Under  this  order,  appellant  sold  the  real 
estate,  and  at  the  time  this  proceeding  was  iustituted  had  the 
money  derived  from  the  sale.  It  is  further  averred  in  the 
fio  called  complaint  herein,  that  a)>iK>llaut  refused  to  pay  over 
to  appellee  any  portion  of  the  money,  on  the  ground  that  he, 
as  the  surviving  member  of  the  firm  of  Bennett  &  Brother, 
had  in  his  possc^ssion  sufficient  assets  of  the  firm  to  pay  all 
of  the  firm  debts,  and  that  hence  the  amount  derived  from 
the  sale  of  the  undivided  one-half  of  the  lot  belonged  to  the 
estate  of  the  deceased  partner,  of  which  estate  appellant  was 
the  administratrix.  There  are  the  further  averments,  that 
$352.50  of  the  amount  for  which  the  real  estate  sold,  and 
which  was  in  the  hands  of  appellant,  is  required  to  pay  the 
debts  of  said  firm.  The  prayer  of  the  complaint  is  that  a 
writ  of  mandate  issue  against  appellant  to  compel  her  to  pay 
over  to  appellee  $352.50. 

Upon  this  complaint,  a  writ  was  issued,  and  upon  its  re- 
turn, and  the  appearance  of  appellant,  she  demurred  to  the 
complaint.  This  demurrer  was  overruled  and  she  excepted. 
After  joinder  of  issues,  the  case  was  tried,  and  the  court  made 
an  order  that  appellant,  as  such  administratrix,  should,  within 
ten  days,  pay  over  to  appellee,  as  the  surviving  member  of 
said  firm,  the  sum  of  $300.  From  this  order  and  judgment 
appellant  appealed,  but  did  not  file  the  transcript  here  within 
twenty  days  subsequent  to  the  judgment,  as  required  by  the 
above  sections  of  the  statute,  but  did  file  it  within  the  year 
as  provided  in  the  code. 
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If  the  case  comes  within  the  above  sections  of  the  statute, 
the  appeal  was  properly  dismissed,  otherwise  not.  This  is^ 
the  question  for  decision,  raised  by  the  motion  to  reinstate. 
That  the  decision  below  grew  out  of  a  matter  connected  with 
a  decedent^s  estate  must  be  clear.  The  lot,  the  undivided 
one-half  of  which  appellant,  as  admin istratrix,  was  seeking 
to  sell,  and  did  sell,  was  partnership  property,  and  subject  to 
the  payment  of  the  partnership  debts.  The  decedent  owned 
the  undivided  one-half  of  the  lot  subject  to  those  debts.  If 
then*  were  no  firm  debts,  or  if  appellee,  as  the  surviving- 
member,  had  in  his  possession  firm  assets  sufficient  to  pay 
all  of  the  debts  of  the  firm,  the  undivided  one-half  of  the 
lot  belonged  to  the  decedent  or  to  his  estate.  In  making  the 
order  of  sale,  it  secerns  to  have  been  adjuclicated  upon  the 
agreement  of  the  parties  that  at  least  (250  of  the  money  that 
might  be  realized  from  the  sale  of  the  one-half  was  needed 
for  the  payment  of  the  jmrtnership  debts.  \Vhether  or  not  more 
would  be  needed,  was  left  an  unsettled  question.  Whether 
much  or  little,  all  that  might  not  be  thus  needed  belonged 
to  the  estate  represented  by  appellant.  Whatever  might  be 
needed  or  might  be  ordered  paid  reduced  the  estate  so  much, 
and  the  estate  could  not  be  finally  settled  until  appellee's 
claim  should  be  in  some  way  finally  disposed  of.  The  court's 
order,  therefore,  directing  appellant  to  pay  over  to  appellee 
J300,  was  very  clearly  a  decision  growing  out  of  a  matter 
connected  with  a  decedent's  estate.  It  was,  too,  an  order  in 
support  of  the  previous  order  made  in  the  proceeding  directly 
looking  to  the  closing  up  of  the  estate.  As  we  have  seen, 
as  a  part  of  the  judgment  ordering  the  sale  there  was  the 
further  order  that  out  of  the  money  that  might  be  derived 
therefrom,  appellant  should  pay  over  to  appellee  $250,  and 
as  much  more  as  might  be  necessary  to  meet  the  partnership 
liabilities.  This  order  the  court  had  authority  to  enforce  at 
any  time  by  a  subsequent  order.  The  fund  derived  from  the 
sale  was  in  the  hands  of  the  administratrix,  and  thus  in  the 
custody  of  the  court  and  subject  to  the  orders  of  the  court,. 
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as  the  administratrix  was  also  subject  to  the  orders  of  the 
court.  If  any  part  of  the  fund  did  not  belong  to  the  estate 
but  ill  any  sense  to  appellee  as  such  surviving  partner,  the 
court  had  authority,  on  proper  application^  to  order  that 
amount  to  be  paid  over  to  him,  and  this  authority  the  court 
clearly  had,  sitting  as  a  probate  court  exercising  probate  jur- 
isdictiou.  The  $250  and  indeed  as  much  moro  an  might  be 
necessary  to  pay  the  partnership  dnhts  had,  by  the  agreement 
of  the  parties,  been  ordered  to  be  paid  over.  Nothing  re- 
mained to  be  done  except  to  pay  over  that  amount,  and  to 
determine  and  pay  over  an  additional  amount  if  necessary, 
unless  for  sufficient  cause  the  court  might  by  a  subsequent 
order  otherwise  direct.  Whatever  order  the  court  might 
make  in  the  premises  would  necessarily  be  by  the  exercise  of 
its  probate  jurisdiction  in  dealing  with  the  fund,  the  estate^ 
and  the  administratrix,  and  hence  the  application  for  such  an 
order  should  be  so  addressed  to  the  court  a«4  to  invoke  the  ex- 
ercise of  its  probate  juri.sdiction. 

Appellant's  counsel  are  clearly  right  in  their  contention  that 
the  remedy  by  mandamus  is  in  no  sense  the  proper  remedy  to 
accomplish  the  end  sought  by  appellee  in  the  case  before  us. 
But  here  counsel  carry  the  argument  too  far,  by  contend- 
ing that  because  what  should  have  been  treated  as  an  appli- 
cation to  the  court,  was  styled  a  complaint  for  mandamus,  and 
because  the  court  below  seems  to  have  so  treated  it,  therefore 
appellant  had  a  year  in  which  to  appeal. 

That  the  court  below  may  have  treated  the  proceeding  as 
one  by  mandamus  does  not  alter  the  fact  that  the  decision 
made  in  the  case  was  one  growing  out  of  a  matter  connected 
with  a  decedent's  estate. 

If  the  form  of  the  proceeding  adopted  below  were  one 
specially  provided  by  the  civil  code  in  such  cases,  then  the 
case  of  BvLsk  v.  Gray,  74  Ind.  231,  and  cases  like  it,  cited 
by  counsel,  would  be  authority. '  But  to  argue  that  manda- 
mus is  in  no  sense  the  proper  remedy  in  a  case  of  this  char- 
acter is  to  argue  the  case  in  hearing  out  from  under  the  rule 
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laid  down  in  those  cases.  And  to  argue  that  because  appel- 
lee misnamed  the  proceeding  instituted  by  him,  and  the  court 
acted  upon  that  misnomer,  appellant  had  a  year  within  which 
to  appeal,  is  to  substitute  form  for  substance.  If  the  so- 
called  complaint  states  sufficient  facts  to  authorize  the  action 
of  the  court,  and  these  facts  were  established  by  the  evidence, 
it  is  of  but  little  consequence  what  the  proceeding  may  have 
been  called.  The  court  below  must  have  regarded  the  facts 
averred  and  proved  to  be  sufficient  to  authorize  the  order 
made,  and  hence  made  it.  This  order  is  the  decision  by  which 
ap{)ellant  felt  herself  aggrieved,  and  from  which  she  apjxjaled. 
And  this  decision  is  clearly  a  decision  growing  out  of  a  mat- 
ter connected  with  the  decedent's  estate,  and  a  decision,  an 
jippeal  from  which  should  have  been  perfected  within  the  time 
limited  by  the  above  sections  in  the  decedents'  act.  It  is, 
perhaps,  not  necessary  that  any  farther  opinion  should  be  ex- 
pressed, but  we  observe  in  passing  that  the  complaint  is  such 
as  to  subserve  the  purposes  of  an  application,  and  states  facts 
^sufficient  to  authorize  the  action  and  order  of  the  court  below. 

Uix)n  a  re-examination  of  the  questions  involved  we  are 
constrained  to  hold  that  the  apjx^al  was  not  taken  in  time,  that 
it  was  properly  dismissed,  and  that  the  motion  to  reinstate 
ishould  be  overruled.     The  motion  is,  therefore,  overruled. 

Filed  May  25, 1885. 


No.  10,875. 

Parmater  v.  The  State,  ex  rei..  Drake. 

Coi^NTY  CoMMi.ssiONER. —  Term  of  Office  of  Successor  FUliny  Vacancy. — Where 
a  person  who  has  been  elected  to  and  has  entered  upon  a  full  three- 
years'  term  of  the  office  of  county  commissioner  resigns  said  office,  his 
appointed  successor  will  hold,  by  virtue  of  his  appointment,  for  such 
portion  of  the  remainder  of  such  full  term  as  may  elapse  before  the 
next  general  election,  and  a  person  elected  at  such  next  general  elec- 
tion as  successor  in  such  vacancy,  said  full  term  not  then  having  ex- 
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pired,  will  hold,  by  virtue  of  his  election j  not  for  three  years  from  his 
said  election,  but  for  the  unexpired  portion  of  such  resigned  officer's 
full  term. 

Same. — Election. — Directive  Notice. — Where  at  a  general  election  a  va- 
cancy in  the  office  of  county  commissioner  is  to  be  filled,  and  there  is 
not  also  to  be  an  election  of  a  successor  for  a  full  term,  tlie  fact  that 
the  election  notice  does  noUshow  that  an  unexpired  term  of  such  office 
is  to  be  filled  at  the  election,  will  not  afieot  the  elected  commissioner's 
tenure  of  office. 

Same. — Certifioate  of  BSjeetion. — Collaieral  Attack. — In  a  proceeding  by  infor- 
mation to  oust  an  incumbent  of  an  office  holding  over  after  the  expira- 
tion of  his  term,  in  favor  of  another  holding  a  certificate  of  election  as 
successor  of  the  former,  the  defendant  can  not  attack  such  certificate 
by  showing  that  said  holder  was  not  elected  to  such  office,  and  that  a 
third  person  was  elected. 

Special  Vkkdict.— Facts  not  Found. —FtLcia  not  found  in  a  special  verdict 
are  to  be  regarded  as  not  proved  by  the  party  having  the  burden  of 
proof. 

From  the  Kosciusko  Circuit  Court. 

jR.  M.  Johfison,  L.  M.  Ninde  and  E,  G.  Herr,  for  appellant. 
•71  H.  Baker  and  /.  A,  S.  Mitchell^  for  appellee. 

Franklin,  C. — This  is  a  proceeding  in  the  nature  of  quo 
warrantOy  in  the  name  of  the  State,  on  relation  of  the  prose- 
cuting attorney,  denying  the  right  of  the  defendant  Parmater 
to  hold  the  office  of  commissioner  of  the  first  district  of  Elk- 
hart county,  and  alleging  that  one  John  A.  Smith  was  en- 
titled to  that  office.  A  demurrer  was  filed  to  the  informa- 
tion and  after wirds  withdrawn. 

The  defendant  filed  an  answer  in  six  paragraphs;  and  there 
was  a  reply  in  denial,  when  the  venue  was  changed  to  Kos- 
ciu-sko  county ;  trial  by  jury,  and  by  request  a  special  verdict 
was  returned.  Whereupon  the  defendant  moved  for  a  venire 
de  novo,  which  was  overruled,  and  the  defendant  moved  for  a 
new  trial,  which  was  also  overruled.  He  then  moved  for 
judgment  in  his  favor  on  the  special  findings,  which  was  also 
overruled,  and  judgment  was  rendered  thereon  in  fevor  of 
the  plaintiff,  and  the  defendant  appealed  to  this  court. 
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The  errors  assigned  are : 

1st.  The  information  does  not  state  facts  sufficient  to  con* 
stitute  a  cause  of  action. 

2d.    Overruling  motion  for  a  venire  de  novo. 

8d.  Overruling  motion  for  judgment  in  favor  of  defendant 
on  special  verdict. 

4th.  Overruling  motion  for  a  new  trial. 

5th.  Rendering  judgment  against  appellant. 

6th.  Overruling  motion  to  postpone  trial. 

The  information  substantially  states  that  at  the  general 
election  of  1878,  one  Mather  was  elected  commissioner  for 
the  first  district  of  Elkhart  county,  for  the  term  of  three 
years  from  and  after  the  20th  day  of  October,  1879;  that  in 
diie  form  he  entered  upon  the  duties  of  said  office;  that  he 
resigned  August  7th,  1880,  and  the  defendant  was  duly  ap- 
pointed to  fill  the  office  until  the  next  general  election ;  that 
afterwards  at  the  general  election  of  1880,  "the  defendant 
was  duly  elected  to  the  office  of  county  commissioner  for  said 
district  number  one,  made  vacant  by  the  resignation  of  Jona- 
than S.  Mather  as  aforesaid,"  and  duly  entered  upon  the 
duties  of  said  office ;  that  afterwards  at  the  general  election 
held  on  the  7th  day  of  November,  1 882,  in  said  county,  John 
A.  Smith,  a  person  legally  qualified  to  fill  said  office,  was 
duly  elected  to  the  office  of  county  commissioner  for  the  first 
district  of  Elkhart  county,  as  the  successor  of  the  defendant^ 
and  received  his  certificate  of  election  in  due  form,  and  took 
the  oath  of  office  prescribed  by  law ;  that  at  the  December 
term,  1882,  of  the  board  of  commissioners  of  said  county, 
the  said  John  A.  Smith  took  his  seat  with  the  other  commis- 
sioners of  said  county  and  undertook  to  enter  upon  the  dis- 
charge of  the  duties  of  his  office,  but  the  defendant,  pretending- 
that  said  office  belonged  to  him,  and  claiming  that  his  term 
of  office  had  not  expired,  refused  to  surrender  to  said  Smith 
said  office,  intruded  into  and  unlawfully  holds  and  attempts 
to  exercise  the  duties  of  said  office,  to  the  exclusion  of  the 
said  John  A.  Smith.     Wherefore,  etc. 
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The  objedtion  urged  against  this  information  is  that  the 
iacts  stated  show  that  the  defendant  had  the  right  to  hold  the 
ofSce,  and  that  Smith  had  no  right  to  the  office  at  that  time. 

The  controversy  between  the  parties  appears  to  bo,  whether, 
where  a  commissioner  has  been  elected  for  a  full  term  and 
has  entered  upon  his  term  and  resigned  at  the  end  of  nine 
months,  and  a  successor  has  been  appointed,  who  held  until 
the  next  general  election,  which  occurred  at  a  time  when  two 
years  of  the  resigning  commissioner's  term  remain  unexpired, 
the  commissioner  elected  will  hold  for  a  full  term  of  three 
years,  or  whether  he  holds  simply  to  the  end  of  the  unex- 
pired term  of  such  resigning  commissioner. 

The  notice  for  the  election  in  1880  said  nothing  about 
whether  the  commissioner  was  to  be  elected  for  a  full  term  or 
the  balance  of  an  unexpired  term.  A  similar  notice  was 
given  for  the  election  of  1882. 

The  5733d  section,  R.  S.  1881,  which  is  the  same  as  sec.  3, 
1  R.  S.  1876,  p.  350,  provides:  "At  the  first  election  held 
to  choose  the  first  board  of  commissioners  of  any  county,  the 
person  having  the  highest  number  of  votes  shall  continue  in 
office  three  years;  the  next  highest,  two  years;  and  the  next 
highest  thereafter,  one  year ;  but  if  two  or  more  persons  have 
the  same  number  of  votes,  their  term  shall  be  determined  by 
lot,  under  the  direction  of  the  board  of  canvassers  returning 
the  election;  and,  annually,  thereafter,  one  commissioner 
shall  be  elected,  and  shall  continue  in  office  three  years,  and 
until  his  successor  is  elected  and  qualified."  The  regular 
term  of  office  of  a  commissioner  is  thus  fixed  at  three  years, 
and  one  is  required  to  be  elected  each  year.  At  the  time 
this  .statute  was  first  adopted  we  had  annual  elections ;  they 
are  now  changed  to  biennial  elections,  but  the  same  language 
is  still  retained  in  the  statute.  And  the  only  way  that  the 
spirit  of  the  statute  can  now  be  carried  out,  is  for  the  term  of 
office  of  one  of  the  commissioners  to  commence  each  year,  so 
that  there  may  at  all  times  be  at  least  two  commissioners  on 
the  board  of  some  experience.     And   in  order  to  preserve 
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this  regulation  the  terms  of  office  of  each  must  commeDoe 
and  end  regularly  at  periods  of  three  years. 

The  record  in  this  case  shows  that  the  county  of  Elkhart 
was  divided  into  commissioner  districts  in  1831.  And  it  is 
insisted  by  appellee  that  the  term  of  office  in  the  first  district 
thereof  has  been  regularly  kept  up  in  terms  of  three  years 
ever  since,  vacancies  being  filled  by  appointments  until  the 
next  general  election,  and  after  that  by  election  until  the  ex- 
piration of  the  term.  While  it  is  contended  by  appellant  that 
there  have  been  irregularities  in  keeping  up  the  regular  terms. 

We  do  not  think  it  advisable  or  necessary  to  investigate  all 
the  terms  of  the  various  commissioners  in  this  district  since 
the  organization  of  the  county.  If  there  were  irregularities 
in  the  terms  of  the  office  ten,  fifteen  or  thirty  years  ago, 
they  can  not  be  regulated  in  the  matter  in  dispute  between 
these  parties. 

The  information  expressly  charges  that  at  the  fall  election 
of  1878,  Jonathan  S.  Mather  was  elected  commissioner  of 
said  district  for  the  term  of  three  years  from  and  aft«r  the 
20th  day  of  October,  1879;  that  he  served  nine  months  of 
the  time  and  resigned;  that  appellant  was  appointed  to  fill 
the  vacancy  until  the  next  general  election ;  that  at  the  gen- 
eral election,  in  1880,  he  was  elected  commissioner  for  said 
district,  the  office  of  which  was  made  vacant  by  the  resigna- 
tion of  said  Jonathan  S.  Mather.  Under  these  charges  and 
the  law  applicable  to  them,  did  appellant's  term  of  office 
close  after  the  general  election  of  1882,  and  the  qualification 
of  his  successor,  or  did  it  extend  for  three  years  from  the 
date  of  his  election  ? 

The  5567th  section,  R.  S.  1881,  which  is  the  same  as  sec. 
7,  1  R.  S.  1876,  p.  922,  and  has  been  the  statute  ever  since 
March  13th,  1852,  reads  as  follows:  "Every  person  elected 
to  fill  any  office  in  which  a  vacancy  has  occurred  shall  hold 
such  office  for  the  unexpired  term  thereof." 

Appellant  contends  that  this  section  does  not  apply  to  the 
office  of  county  commissioner,  because,  as  he  claims,  a  va- 
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cancy  in  such  office  is  to  be  filled  by  appointment;  that  the 
vacancy  being  thus  filled  by  appointment,  there  can  be  no- 
oommissioner  elected  to  fill  an  unexpired  term  at  the  next 
general  election,  and  hence  the  commissioner  elected  at  the 
next  general  election  is  elected  for  the  full  term  of  three  years, 
and  not  to  fill  out  the  unexpired  term. 

Section  5733  provides  that  the  term  of  office  of  a  county 
commissioner  shall  be  ^'  three  years,  and  until  his  successor  i& 
elected  and  qualified."  Section  5731  provides  that  *'  When- 
ever a  vacancy  occurs  in  the  office  of  commissioner  before  the 
expiration  of  the  term,  the  remaining  commissioner  or  com- 
missioners, together  with  the  auditor,  shall  choose  some  per- 
son to  fill  such  vacancy  until  the  next  annual  election."  The 
obvious  meaning  of  the  statute  is  that  where  Uiere  is  a  va- 
cancy in  the  term,  such  vacancy  is  to  be  filled  by  appoint- 
ment until  the  n^xt  general  election,  when  some  one  is  to  be 
elected  to  fill  the  vacancy  until  the  end  of  the  term.  The 
vacancy  created  is  one  for  the  whole  of  the  unexpired  term 
which  the  resigning  officer  was  entitled  to  hold.  The  ap- 
pointment is  not  intended,  and  does  not  profess,  to  cover  the 
whole  vacancy ;  it  is  expressly  limited  to  until  the  next  gen- 
eral election.  If  there  is  any  residue  of  the  term  remaining 
after  the  next  general  election,  that  is  to  be  filled  by  an  elec- 
tion. Section  5567  being  upon  the  same  subject,  and  not  in 
conflict  with  the  foregoing  provisions  in  relation  to  county 
commissioners,  must  be  considered  in  connection  therewith ; 
and  it  expressly  provides  that  "  Every  person  elected  to  fill 
any  office  in  which  a  vacancy  has  occurred  shall  hold  such 
office  for  the  unexpired  term  thereof."  Appellant  certainly 
was  elected  to  fill  an  office  in  which  a  vacancy  had  occurred 
by  the  resignation  of  Mather.  The  statute  says  that  he,  in 
such  cases,  shall  hold  such  office  for  the  unexpired  term  of 
Mather.  The  word  "  term  "  applies  to  the  office,  and  not  to 
the  person  holding  it.  State,  ex  rel.,  v.  Mayor,  etc,  28  Ind. 
248 ;  Baker  v.  Kirk,  33  Ind.  517 ;  Sackett  v.  State,  ex  rd.,  74 
Ind.  486. 
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It  is  further  insisted  bv  appellant  that  the  6567th  section 
does  not  apply  to  legislative  offices.  In  this  we  think  appel- 
lant is  mistaken.  It  can  only  apply  to  legislative  offices,  and 
not  to  offices  where  the  Constitution  has  fixed  the  terms  of 
office.  Governor  v.  Ndson,  6  Ind.  496  ;  Coffin  v.  State,  ex  reL, 
7  Ind.  157 ;  Baker  v.  Kirk,  supra;  Mayor,  etc,,  v.  Weems,  5  Ind. 
647  ;  Staie,  ex  reL,  v.  Mayor,  supra.  We  think  the  infor- 
mation stated  facts  sufficient  to  constitute  a  cause  of  action. 

The  third  alleged  error  is  in  overruling  appellant's  motion 
for  judgment  on  the  special  verdict.  Three  reasons  are  sug- 
gested: 

1.  The  election  of  appellant  was  for  a  full  term  of  three 
years^  because  section  6567  does  not  control  and  limit  the 
three  years'  tenure  provided  for  in  section  5733. 

We  do  not  think  it  necessary  to  discuss  this  proposition 
further. 

2.  Even  if  the  election  of  appellant  should  have  been  for  . 
the  unexpired  term  of  Mather,  that  is,  for  the  term  expiring 
October  20th,  1882,  still  as  the  election  notice  did  not  state 
that  the  appellant  was  to  be  voted  for  and  elected  for  such 
unexpired  terra,  he  would,  therefore,  hold  for  a  full  term  of 

'  three  years. 

Tlie  election  notice,  by  failing  to  state  that  the  unexpired 
term  of  Mather  would  be  filled  at  said  election,  did  not  have 
any  effect  on  appellant's  tenure  of  office.  The  term  for  which 
appellant  could  hold  the  office  was  fixed  by  law. 

The  authorities  cited  by  appellant  in  support  of  this  pro- 
position we  do  not  think  applicable  to  this  case.  If  there 
had  been,  at  the  general  election  'held  in  October,  1880,  a 
vacancy  to  be  filled,  and  also  a  full  term  of  commissioner  in 
district  number  one,  then  the  terms  of  the  notice  might  be 
controlling  in  showing  that  the  person  voted  for  was  elected 
for  the  full  term,  which  is  supported  by  the  authority  relied 
on  by  appellant  in  State,  ex  reL,  v.  Cogswell,  8  Ohio  St.  620. 
But  in  the  case  wo  are  considering  no  such  condition  existed ; 
only  one  commissioner  was  to  be  elected,  and  he  could  be 
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elected  only  to  fill  the  office  for  Mather^s  unexpired  term.  A 
ooinmissionery  whose  term  should  commence  after  the  expira- 
tion of  Mather's  unexpired  term,  could  not  have  been  law- 
fully elected  at  the  October  election,  1880.  Hence  it  follows, 
if  appellant  was  lawfully  elected  for  any  term,  it  was  for  the 
unexpired  term  of  said  Mather.  An  omission  or  mistake  in 
the  notice  of  the  election,  can  not  control  the  tendre  of  office. 
3.  Appellant's  counsel  claim  that  the  special,  verdict  shows 
that  Alonzo  Gilbert  wajs  elected  commissioner  in  said  district 
number  one,  at  the  general  election  in  1850;  that  he  received 
the  highest  number  of  votes  of  any  candidate  for  commis- 
sioner in  the  county,  and  tliat  he  was  entitled  to  hold  for 
three  years  thereafter,  and  that  the  regular  terms  thereafter, 
of  three  years  each,  would  make  appellant's  term  expire  at 
the  general  election  in  1883,  instead  of  1882,  as  contended 
for  by  appellee.  But  the  special  verdict  further  shows  that 
Gilbert  was  elected  to  fill  a  vacancy  in  the  office  of  conynis- 
sioner  in  said  district,  created  by  the  resignation  of  Philo 
Morehouse,  Jr.,  who  only  held  nine  or  ten  months  of  his 
term-  The  jury  finds  that  on  the  1st  Monday  in  September, 
1849,  pursuant  to  an  election  duly  had,  Philo  Morehouse,  Jr., 
*took  his  seat  as  commissioner  for  the  term  of  three  years 
from  that  time;  that  on  the  24th  day  of  July,  1850,  he  re- 
^«igned  said  office,  and  that  at  the  August  election,  1850,  said 
Alonzo  Gilbert  was  elected  to  fill  said  vacancy,  and  held  said 
office  till  the  first  Monday  in  September,  1852,  when  he  was 
succeeded  by  Ira  B.  Woodworth.  At  the  time  of  said  Gil- 
bert's said  election  the  following  statute,  approved  January 
21st,  1850,  was  in  force:  "  That  the  eleventh  section  of  chap- 
ter ibur  of  the  Revised  Statutes  of  1843,  shall  be  so  construed 
and  is  hereby  declared  to  mean  that  any  person  who  may 
be  elected  to  the  office  of  county  commissioner  to  fill  a  va- 
cancy in  said  office,  may  hold  and  continue  in  said  office  of 
county  commissioner  for  the  remainder  of  the  term  which 
his  predecessor  had  to  serve,  and  no  longer."  Acts  1850, 
Vol.  102.— 7 
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p.  27.  Appellant  insists  that  this  statute  was  unconstitu- 
tional and  of  no  effect,  for  the  reason  that  the  Legislature 
could  not  exercise  the  constitutional  power  of  the  courts, 
by  giving  any  particular  construction  to  a  statute;  that  it 
could  pass  statutes,  but  the  courts  alone  could  give  them  au- 
thoritative constructions.  Whether  this  be  true  or  not  un- 
der the  '»ld  Constitution,  said  Gilbert  appeared  to  acquiesce 
in  the  validity  of  the  statute  and  surrendered  the  office  to 
Wood  worth  in  the  fell  of  1852,  instead  of  holding  out  a  full 
term  of  three  years  and  until  the  fall  of  1853.  Even  if  Gil- 
bert had  the  legal  right  to  hold  the  office  another  year,  but 
chose  not  to  do  so,  and  the  regular  terms,  of  three  years  in- 
tervals, have  been  kept  up  ever  since,  we  do  not  see  upon 
what  principle  of  the  law  appellant,  thirty  years  afterwards, 
can  appropriate  to  himself  the  year  that  Gilbert  failed  to 
hold  the  office,  and  thereby  continue  his  term  for  another 
yeax.  We  see  no  error  in  overruling  appellant's  motion  for 
judgment  in  his  favor  on  the  special  findings. 

Under  the  fourth  specification  of  error,  the  overruling  of 
the  motion  for  a  new  trial,  the  appc^llant  insists  upon  the 
sixth  reason,  which  is  for  refusing  to  allow  the  appellant 'to 
prove  by  introducing  the  ballots  in  evidence  that  John  A. 
Smith  was  not  elected,  and  that  one  Walter  S.  Hazelton  was; 
elected,  commissioner  for  said  district  number  one.  Appel- 
lant says:  "We  are  aware  that  the  authorities  go  to  the 
point.  Smith's  office  can  not  be  attacked  in  this  collateral 
manner."  He  says,  however,  "We  care  nothing  for  such 
authorities.  Our  statutes  define  what  the  issues  shall  be,  and 
any  authority  outside  of  Indiana  which  declares  that  issue  to 
be  immaterial  must  step  aside." 

In  the  case  of  De  Armond  v.  Sfatey  ex  rel.y  40  Ind.  469,  it 
was  held  that  one  who  has  received  a  certificate  of  election 
to  the  office  of  township  trustee,  and  who  has  qualified  by 
giving  bond  and  taking  the  oath  of  office,  is  entitled  to  the 
office  as  against  an  incumbent  whose  term  has  expired,  though 
j^ome  other  person  may  be  prosecuting  a  contest  of  the  elec- 
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tion,  that  the  contest  is  a  matter  in  which  the  incumbent  has 
no  interest,  and  it  can  not  enable  him  to  continue  to  hold 
the  office. 

This  is  a  suit  by  the  State  to  oust  appellant  from  the  office* 
he  is  holding,  and  in  which  appellant  can  not  collaterally  at- 
tMk  the  certificate  of  election  of  Smith.  If  it  had  been  a 
case  of  contest  of  the  election  between  Hazelton  and  Smith, 
there  is  no  doubt  but  Hazelton  would  have  had  the  right  to 
go  behind  the  certificate,  for  as  to  him  Smith's  certificate  would 
only  be  prima  fade  evidence  of  Smith's  election.  But  as  be- 
tween appellant  and  the  State,  the  title  to  the  office  as  between 
Hazelton  and  Smith,  over  the  regular  certificate  of  election, 
can  not  be  inquired  into.  Reynolds  v.  ^xttCy  ex  reL,  61  Ind. 
392.  What  right  has  the  appellant  to  hold  the  office  after 
his  term  has  expired,  on  the  ground  that  Hazelton  might,  if  he 
desired,  successfully  contest  Smith'sprima /acie  title,  when  the 
public  and  Hazelton  acquiesced  in  the  legality  of  Smith's  elec- 
tion and  the  accuracy  of  the  count  of  the  board  of  canvassers? 

In  the  case  of  JState,  ex  rel.y  v.  Bucklandy  23  Kan.  259,  it  is 
said  :  "  Buckland  '  can  not  avoid  the  effect  of  the  decision  of 
the  canvassers  by  simply  holding  on  to  the  office,  and  claiming 
that  the  decision  of  the  canvassers  was  erroneous,  or  that  the 
electors  who  cast  the  votes  were  not  legal  electors,  or  that 
fraud  was  practiced  which,  when  investigated,  would  show  a 
diiierent  result.  The  law  will  not  permit  him,  on  the  pre- 
tence of  championing  the  losing  party,  to  hold  on  to  the  of- 
fice for  his  own  benefit.' " 

In  McCrary's  work  on  American  Law  of  Elections,  sec- 
tion 221,  the  following  language  is  used :  "  There  can  be  no 
doubt  but  that  a  certificate  of  election  regular  in  form,  and 
signed  by  the  proper  authority,  constitutes  prima  facie  evi- 
dence of  title  to  the  office,  which  can  only  be  set  aside  by 
such  proceedings  for  contesting  the  election  as  the  law  pro- 
vides." See  authorities  therein  cited,  and  also  section  204, 
with  authorities  cited,  to  which  we  add  the  following  author- 
ities :   Onnmanwealth,  ex  reL,  v.  Baxter,  35  Pa.  St.  263 ;  Kerr  v. 
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Ti^ego,  47  Pa.  St.  292 ;  State  v.  Governor,  1  Dutcher  (N.  J.)  331 ; 
People,  ex  reL,  v.  Miller,  16  Mich.  56;  Orowell  v.  Lambert,  10 
Minn.  369;  State,  ex  reL,  v.  Sherwood,  15  Minn.  221 ;  State, 
ex  reL,  v.  Churchill,  1 5  Minn.  455 ;  People,  ex  reL,  v.  Callaghan, 
83  III.  128. 

In  the  case  6f  People  v.  Head,  25  111.  287,  the  court  says : 
"  The  decision  of  the  canvassers  afforded  prima  facie  evidence 
that  the  relator  was  legally  elected,  and  entitled  him  to  the  office 
till  that  canvass  should  be  set  aside  by  a  proceeding  to  be 
instituted  by  the  defeated  candidate,  in  courts  of  justice  and 
in  the  forms  of  law." 

In  the  case  of  Super visorH  v.  O^Malley,  46  Wis.  35,  56,  it 
is  said  :  "  The  rule,  as  I  understand  it,  is  this :  that,  as  against 
a  person  holding  an  oflBce  by  virtue  of  an  election  for  a  term 
of  office  which  has  expired,  the  person  so  holding  over  is  es- 
topped from  denying  that  his  successor  was  duly  elect<?d, 
when  such  successor  shows  that  he  was  declared  elected 
by  the  proper  board  of  canvassers.  He  can  not  avoid  the  ef- 
fect of  the  decision  of  the  canvassers  by  simply  holding  on 
to  the  office,  and  claiming  that  the  decision  of  the  canvassers 
was  erroneous,  or  that  the  electors  who  cast  the  votes  were 
not  legal  electors,  or  that  fraud  was  practiced  which  when  in- 
vestigated would  show  a  different  result." 

In  the  case  of  People  v.  Cook,  8  N.  Y.  67,  82,  the  court 
states  the  rule  to  be:  "The  certificate"  of  the  board  of  can- 
vassers "  may  indeed  be  conclusive  in  a  controversy  arising 
collaterally,  or  between  the  party  holding  it  and  a  stranger." 
To  the  same  effect  is  the  case  of  Hadley  v.  Mayor,  etc,,  33 
N.  Y.  603. 

Under  the  seventh  reason  for  a  new  trial,  it  is  further  in- 
sisted by  appellant  that  he  had  the  right  to  offer  the  ballots 
voted  at  the  election  of  Smith  for  the  purpose  of  proving 
that  they  were  illegal,  and  that  Smith  was  not  legally  elected, 
but  Hazelton  was  legally  elected. 

The  foregoing,  upon  the  sixth  reason,  dispenses  with  the  ne- 
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cesfiity  of  any  discussion  of  the  seventh,  for  we  think  there 
is  no  error  in  the  court's  refusing  to  permit  appellant  in  this 
collateral  proceeding  to  go  behind  the  regular  certificate  of 
Smith's  election. 

The  tenth  reason  for  a  new  trial  is  also  insisted  upon,  and 
that  is,  that  the  court  erred  in  permitting  appellee,  by  parol, 
to  prove  the  contents  of  Smith's  certificate  of  election,  with 
his  oath  of  office  endorsed  thereon.      • 

The  special  second  bill  of  exceptions  is  silent  as  to  what 
proof  had  been  made  to  the  court  of  the  loss  of  the  original. 
The  presumption  is  in  favor  of  the  ruling  of  the  court,  and 
that  sufficient  reasons  were  shown  to  admit  oral  proof  of  the 
contents  of  the  certificate.  This  bill  can  not  be  helped  out 
by  the  long-hand  report  of  the  evidence,  because  it  does  not 
refer  to  such  evidence,  but  only  refers  to  the  long-hand  report 
not  then  filed,  and  if  we  are  permitted  to  look  at  such  long- 
hand report,  which  appears  in  the  transcript,  but  not  in  any 
bill  of  exceptions,  or  signed  by  the  judge  or  any  other  j)er- 
fion,  it  will  be  seen  that  no  objection  was  made  to  the  proof 
of  the  contents  of  the  certificate,  or  any  grounds  of  objection 
pointed  out.  There  is  no  error  in  the  admission  of  this 
testimony. 

We  have  discussed  the  main  points  insisted  upon  by  appel- 
lant for  a  new  trial,  and  regard  the  others  as  either  immate- 
rial or  waived.  We  find  no  error  in  overruling  the  motion 
for  a  new  trial. 

As  to  the  overruling  of  the  motion  for  a  venire  de  novo,  W(* 
see  no  uncertainty,  ambiguity  or  contradiction  in  the  special 
verdict  that  would  prevent  the  rendition  of  the  proper  judg- 
ment upon  it.  Facts  not  found  in  the  special  verdict  are  to 
be  regarded  as  not  proved  by  the  party  against  whom  rests 
the  burden  of  proof.  There  is  no  error  in  overruling  the 
motion  for  a  venire  de  novo. 

No  exceptions  appear  to  have  been  taken  to  the  instruc- 
tions, and  no  question  is  presented  to  this  court  in  relation  to 
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them.  We  find  no  available  error  in  this  record.  The  case 
appears  to  have  been  fairly  tried  and  a  just  result  reached. 

The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  April  23, 1884 ;  petition  for  a  rehearing  overruled  June  17,  1886. 
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}g  WK  BosD.—lAqmdated  Damages,  ComplaxrU  for, — Evidence.— In  a  suit  on  a  bond 

which  provides,  that  in  case  of  breach  "the  penalty  therein  written 
shall  be  taken  and  deemed  as  liquidated  damages,"  it  is  not  necessary 
to  aver  in  the  complaint,  nor  to  prove  on  the  trial,  any  amount  of  dam- 
ages actually  sustained,  but  on  proof  of  the  execution  of  the  bond,  and 
a  breach  of  it,  the  plaintiff  is  entitled  to  recover  the  liquidated  dam 
ages  named  in  the  bond. 

Same. — In  a  complaint  on  a  bond  conditioned  for  the  payment  of  liqui- 
dated damages  in  case  of  breach,  averments,  that  by  the  condition  ol 
the  bond  the  penalty  was  to  become  due  as  liquidated  damages,  that 
the  condition  of  the  bond  has  been  broken,  "whereby  an  action  hath  ac- 
crued to  the  plaintiff  against  the  defendant  to  recover  the  said  sum  oi 
$1,500,  for  which  he  demands  judgment,"  etc.,  are  equivalent  to  an  alle- 
gation that  the  penalty  is  due,  or  that  the  defendant  is  indebted  in  that 
amount. 

Instruction.— Oerfi6i/i/y  of  Witnefs8.--Proxince  of  Jw-y.—An  instruction, 
"  that  the  jury  must  determine  the  credibility  of  the  witnesses,"  and  that 
certain  matters  (enumerating  them)  "  are  proper  matters  for  the  jury 
to  consider  in  coming  to  a  conclusion  as  to  whom  they  will  believe  and 
whom  they  will  not  believe,"  does  not  invade  the  province  of  the  jury, 
and  b  not  erroneous. 

Same.— /mposiwp  upon  Jury  Inference  Drawn  by  CbuW.— In  a  suit  on  a  bond 
given  in  compromise  of  a  bastardy  proceeding,  conditioned  among 
other  things,  "  that  the  said  S.  should  not  by  his  misconduct  give  the 
plaintiff  legal  cause  for  divorce,"  an  instruction  to  the  jury :  "If  you 
find  that  he  (the  defendant),  after  their  said  marriage,  sought  the  so- 
ciety of  prostitutes,  and  women  of  bad  repute  for  chastity,  or  that  he 
went  into  a  private  bed-room  with  a  woman  of  bad  repute  for  chastity, 
or  a  prostitute,  in  the  night  time,  and  remained  there  for  some  time,  no 
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one  else  being  present,  then,  and  in  either  event,  your  verdict  should  be 
for  the  plaintiff,"  is  erroneous,  because  it  imposes  upon  the  jury  an  in- 
ference made  by  the  court. 
Eyidbkce. — Hiuband  and  Wife. — Pi-icUtyed  (Jommunicaiions, — A  widow  is 
not  a  competent  witness  to  testify  to  communications  made  to  her  by 
her  deceased  husband  during  the  marriage. 

From  the  Madison  Circuit  Court. 

C  L.  Henry,  H.  C.  Ryan  and  E.  P.  Schlater^  for  appellant. 

M.  S.  Robinson  and  J.  W.  Lovett,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellant.  The  complaint  alleged  that  Emma  Sutton  had 
two  suits  pending  against  John  Stanley,  a  son  of  the  defend- 
ant, one  for  bastardy  and  the  other  for  seduction,  and  that  in 
the  settlement  of  said  suits  they  were  dismissed,  and  the  said 
John  Stanley  married  said  Emma,  and  before  marriage,  in 
consideration  of  said  settlement,  the  defendant  and  said  John 
Stanley  executed  and  delivered  to  the  plaintiff,  as  trastee  for 
the  use  and  benefit  of  said  Emma,  their  joint  and  several 
bond,  whereby  they  agreed  to  pay  to  the  plaintiff  the  sum  of 
fifteen  hundred  dollars.  The  conditions  of  siiid  bond  being 
that  the  said  John  Stanley  should  marry  the  said  Emma  Sut- 
ton and  provide  for  her  and  the  child  begotten  by  him  of  her 
body  ;  that  he  should  furnish  them  with  a  suitable  house,  and 
.sliould  treat  her  as  a  husband  should  treat  his  wife,  and  tliat 
if  said  John  should  do  and  perform  all  his  promises  and 
Jigreementii  as  written  in  said  bond,  then  the  same  should  be 
void,  but  if  the  said  John  should  fail  to  do  and  perform  the 
same,  or  if  he  should  abandon  the  said  Emma  after  their  said 
marriage,  or  should  fail  to  provide  her  with  a  house  and  suit- 
able provisions,  or  should,  by  his  misconduct,  give  to  her  a 
lej^l  cause  for  divorce,  then,  and  in  either  event,  said  bond 
should  be  in  full  force  and  effect,  and  the  penalty  therein  writ- 
ten should  be  taken  and  deemed  as  liquidated  damages  for 
any  breach  of  said  bond,  to  be  recovered  in  any  proper  action 
without  relief  from  valuation  or  appraisement  laws.  Tliat 
idl  the  conditions  of  said  agreement  were  performed  by  said 
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Emma  on  her  part,  but  said  John  failed  to  perform  said  con- 
ditions on  his  part,  in  this,  to  wit,  that  after  .said  suits  were 
dismissed,  and  after  said  marriage,  he  cursed,  abused,  and 
shamefully  treated  her  •  *  *  *  that  he  falsely  accused  her  of 
adultery ;  that  immediately  after  said  marriage  he  took  his^ 
said  wife  to  the  house  of  her  sister  and  there  abandoned  her; 
that  he  never  provided  for  her  a  house,  nor  furnished  her  with 
any  clothing  or  support  for  her  or  their  said  child,  so  that  .she 
has  been  compelled  to  live  with  her  father;  that  during  her 
confinement  at  her  father's  house,  and  afterwards,  he  wholly 
failed  to  provide  her  with  medical  aid,  or  to  supply  her  wants, 
but  remained  absent  from  her;  that  during  said  marriage  he 
left  his  said  wife  and  sought  the  society  of  prostitutes,  and 
was  guilty  of  adultery  with  divers  persons,  whose  names  are 
unknown  to  the  plaintiff;  that  afterwards  said  John  Stanley 
died,  and  no  administrator  of  his  estate  has  been  appointed ;. 
that  by  reason  of  the  premises  a  right  of  action  has  accrued 
to  the  plaintiff  against  the  said  defendant,  to  recover  on  said 
bond  for  the  use  of  the  said  Emma  Stanley  the  sum  of  fift<>en 
hundred  dollars,  for  which,  etc. 

A  demurrer  to  this  complaint,  for  want  of  facts  sufficient,, 
was  overruled. 

The  defendant  answered  by  a  general  denial  and  by  a  spe- 
cial defence,  which  the  plaintiff,  in  his  reply,  denied.  The 
raiiHe  was  tried  by  a  jury,  who  returned  a  verdict  for  the 
plaintiff  and  assessed  the  damages  at  $1,500,  with  a  credit  of 
$60.  The  defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  verdict.  The  defendant 
appealed. 

The  errors  assigned  are  that  the  court  erred  in  overruling 
the  demurrer  to  the  complaint,  and  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

Two  objections  are  made  to  the  complaint,  to  wit : 

1st.  That  the  complaint  does  not  allege  any  damages  which 
have  accrued  by  reason  of  the  breach  of  the  bond. 
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2d.  That  the  complaint  contains  no  averment  that  the  dam- 
ages are  due  and  unpaid. 

,  In  answer  to  the  first  objection,  it  is  sufficient  to  say  that 
where  a  complaint  claims  damages  liquidated  by  agreement^ 
it  is  not  necessary  to  prove  any  amount  of  damages  actually 
sustained,  and  the  bond  here  sued  on  was  clearly  an  agree- 
ment for  liquidated  damages. 

In  answer  to  the  second  objection  to  the  complaint,  it  may 
be  said  that,  although  as  a  general  rule  matter  of  defence  need 
not  be  anticipated  in  a  complaint,  yet  an  exception  to  this  i& 
that  in  suits  on  contracts  for  the  payment  of  money  it  must 
be  alleged  that  the  demand  is  due  and  unpaid,  or  something 
equivalent  thereto  must  be  stated.  In  Downey  v.  Whitien- 
berger,  60  Ind.  188,  an  averment  that  there  is  now  due  on 
said  note  $737.88  was  held  sufficient.  In  Deutnch  v.  Korn- 
meier,  59  Ind.  373,  an  averment  in  the  complaint  that  the  de- 
fendant is  indebted  to  the  plaintiff  was  held  sufficient,  and  in 
Higeri  v.  TrvMeeSy  etc.,  53  Ind.  326,  it  was  held  that  the  aver- 
ment that  the  defendant,  although  often  requested,  has  hitherto- 
wholly  refused,  and  still  refuses,  to  pay  the  same,  or  any  part 
thereof,  was  held  equivalent  to  an  averment  that  the  demand 
remained  unpaid. 

In  the  present  case  the  complaint,  after  averring  that  by 
the  condition  of  the  bond  $1,500  was  to  become  due  as  liqui- 
dated damages,  and  that  the  condition  of  the  bond  had  been 
broken,  continues  thus,  **  whereby  an  action  hath  accrued  to 
the  plaintiff  against  the  defendant  to  recover  the  said  sum  of 
$1,500,  for  which  he  demands  judgment,"  etc.  We  think  that 
such  an  allegation  in  such  a  case  is  equivalent  to  an  averment 
that  $1,500  is  due,  or  that  the  defendant  is  indebted  in  that 
amount,  and  brings  the  case  within  the  rulings  in  Downey  v. 
Whittenberger,  supra,  and  DexUsch  v.  Koi^smeier,  supra,  and 
Johnson  v.  Kilgore,  39  Ind.  147.  The  objections  made  to  the 
<*omplaint  can  not  be  sustained. 

The  only  reasons  for  a  new  trial  discussed  in  the  brief  of 
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the  appellant  are  the  sixth,  seventh,  eighth,  ninth,  tenth  and 
•eleventh. 

The  sixth  reason  for  a  new  trial  is  that  the  court  erred  in 
refusing  to  give  to  the  jury  instructions  requested  by  the  de- 
fendant, numbered  1,  2,  3,  4,  5,  6  and  7. 

Said  instruction  No.  1  declares  that  the  plaintiff  can  not 
recover  without  proving  some  amount  of  damages  actually 
sustained  by  her.  This  was  correctly  refused.  The  proper 
instruction  on  this  point  was  given  by  the  court  of  its  own 
motion  in  instruction  No.  8,  to  the  effect  that  on  proof  of  the 
execution  of  the  bond  and  a  breach  of  it,  the  plaintiff  would 
be  entitled  to  recover  the  liquidated  damages  named  in  the 
bond. 

The  appellant  makes  no  argument  in  his  bt'ief  as  to  the 
other  instructions  refused,  and,  therefore,  the  objections  to 
them  are  regarded  as  waived. 

The  eighth  reason  for  a  new  trial  is  that  the  court  erred  in 
giving  to  the  jury  instructions  requested  by  the  plaintiff, 
numbered  1,  2,  3,  4,  5,  6,  7,  8  and  9. 

The  ninth  reason  for  a  new  trial  is  that  the  court  erred  in 
giving  to  the  jury  of  its  own  motion  instructions  numbered 
1,  2,  3,  4  and  5. 

The  appellant  in  his  "brief  claims  that  the  foregoing  in- 
structions "as  a  whole  were  very  unfair  to  the  defendant,  and 
in  many  instances  took  from  the  jury  the  determination  of 
all  thcrquestioiis  of  fact,  and  told  them  what  thoy  must  con- 
clude from  a  certain  state  of  facts." 

The  appellant,  however,  points  out  no  objection  to  any  of 
these  instructions  specifically,  except  numbers  1  and  4  given 
by  the  court  of  its  own  motion,  and  numbers  2  and  6  given 
nt  the  request  of  the  plaintiff's  counsel.  Therefore,  these 
objections  only  are  here  considered. 

The  olyection  to  said  instruction  No.  1  is  that  it  "nar- 
rows down  the  necessary  proof  to  a  single  question,"  but 
this  instruction  merely  declares  that  if  any  one  of  the  condi- 
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tions  of  the  bond  were  broken,  the  plaintiff  would  be  entitled 
to  recover.     There  was  no  error  in  this. 

The  said  instruction  No.  4  stated  that  the  jury  must  de- 
termine the  credibility  of  the  witnesses,  and  that  certain 
matters  (enumerating  them)  "  are  proper  matters  for  the  jury 
to  consider  in  coming  to  a  conclusion  as  to  whom  they  will 
believe  and  whom  they  will  not  believe." 

In  Woollen  v.  Whitacre,  91  Ind.  502,  it  was. held  that  the 
<»urt  may  properly  say  to  the  jury  that,  on  the  question  of 
credibility,  certain  things  may  be  considered  by  them,  but 
that  the  court  must  not,  directly  or  indirectly,  tell  the  jury 
that  such  things  must,  as  a  matter  of  law,  be  regarded  in  de- 
termining the  question  of  credibility.  We  think  that  the  in- 
struction under  consideration  was  in  accordance  with  the  rule 
ss  above  stated  in  Woollen  v.  Whitctcre,  supra,  and  did  not 
^*  invade  the  province  of  the  jury/' 

The  objection  to  said  instruction  No.  2  is  the  same  as  that 
abovTB  mentioned  made  to  said  instruction  No.  1,  and  there 
was  no  error  in  it.  It  was  not  necessaiy  that  the  plaintiff 
should  prove  a  breach  of  every  condition  of  the  bond ;  it  was 
enough  to  prove  a  breach  of  any  of  the  conditions.  The 
Kaid  instruction  No.  6,  one  of  the  conditions  of  the  bond  be- 
ing that  the  said  John  Stanley  should  not,  by  his  misconduct, 
give  the  plaintiff  a  legal  cause  for  divorce,  was  as  follows: 
**  If  you  find  that  he  (the  defendant),  after  their  said  mar- 
riage, sought  the  society  of  prostitutes  and  women  of  bad 
repute  for  chastity,  or  that  he  went  into  a  private  bed-room 
with  a  woman  of  bad  repute  for  chastity,  or  a  prostitute,  in 
the  night  time,  and  remained  there  for  some  time,  no  one  else 
being  present,  then,  and  in  either  event,  your  verdict  should 
be  for  the  plaintiff."  This  was  clearly  wrong.  There  was 
no  breach  of  the  condition  now  under  consideration,  unless 
the  said  John  Stanley,  by  his  misconduct,  had  given  the 
plaintiff  a  legal  cause  for  a  divorce.  In  a  suit  for  divorce  it 
would  be  competent  for  the  plaintiff  to.  prove  that  the  de- 
fendant sought  the  society  of  prostitutes,  and  the  jury  might 
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make  the  proper  inferences  from  such  proof,  but  it  Mould  be 
error  if  the  court  should  instruct  the  jury  that  they  were 
bound  on  such  proof  to  find  a  verdict  for  the  plaintiff.  That 
would  be  imposing  upon  the  jury  the  inference  made  by  the 
court,  and  it  would  deprive  the  jury  of  their  right  to  make 
the  necessary  inferences  from  the  facts  proved.  So,  in  such  a 
case,  it  would  be  proper  to  prove  that  the  defendant  had  oc- 
cupied a  room  alone  with  a  prostitute  at  night,  and  perhaps 
that  proof  would  authorize  the  inference  that  adultery  had 
been  committed.  But  it  would  be  the  privilege  of  the  jury 
to  make  the  inference,  and  it  would  be  error  to  instruct  the 
jury  that  on  such  proof  they  were  bound  to  find  that  adul- 
tery had  been  committed.  In  the  present  case,  when  the 
court  charged  the  jury  that  their  verdict  should  be  for  the 
plaintiif,  if  they  should  find  that  John  Stanley  had  been 
seeking  the  society  of  prostitutes,  or  had  been  in  a  room  at 
night  alone  with  a  prostitute,  the  court  determined  that 
such  proof  required  the  inference  to  be  made  that  the  plain- 
tiff had  a  cause  of  divorce.  The  court  thereby  interfered 
with  the  province  of  the  jury,  which  is  to  determine  for 
themselves  what  are  the  proper  inferences  to  be  made  from 
the  evidence. 

The  only  remaining  causes  for  a  new  trial  are  the  tenth 
and  the  eleventh.  These  question  the  right  of  the  widow  to 
testify  as  to  what  her  husband  said  to  her  during  their  mar- 
riage. She  was  permitted  so  to  testify  by  the  court,  for  the 
reason  that  after  John  Stanley's  death,  she  was  no  longer  his 
wife.  But  when  oui*  Legislature  departed  from  ancient 
usages  and  authorized  the  introduction  of  interested  testi- 
mony, it  preserved  the  old  rule  as  to  husband  and  wife,  and 
forbade  them  to  testify  as  to  communications  made  to  each 
other  during  marriage.  This  appears  in  the  legislation  of 
1861,  and  in  all  the  subsequent  legislation  on  this  subject- 
The  present  statute  is,  that  husband  and  wife  are  not  compe- 
tent witnesses  as  to  communications  made  to  each  other.  R.  S. 
1881,  section  497.     The  same  reasons  of  public  policy,  which 
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require  that  husband  and  wife  shall  be  incompetent  to  testify 
&s  to  communications  made  to  each  other,  exist  after  the 
death  of  one  of  the  parties  as  existed  before  such  death,  and 
accordingly  it  has  been  held  by  this  court  under  the  act  of 
March  11th,  1867,  that  after  the  termination  of  the  marriage, 
the  former  wife  was  incompetent  to  testify  as  to  communica- 
tions made  to  her  by  her  former  husband  and  during  the 
marriage.  Mercer  v.  Patterson,  41  Ind.  440;  Griffin  v. 
Smith,  45  Ind.  366 ;  Denbo  v.  WHght,  53  Ind.  226.  A  like 
ruling  was  made  under  the  act  of  March  15th,  1879.  Per>*i/ 
V.  Randall,  83  Ind.  143. 

Following  these  rulings  we  hold  that  the  widow,  Emma 
Stanley,  was  not  a  competent  witness  to  testify  to  communi- 
cations made  to  her  by  her  deceased  husband  during  the  mar- 
riage, and  that  the  court  erred  in  permitting  her  to  testify  as 
to  such  communications.  For  the  errors  hereinbefore  pointed 
out  the  judgment  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the 
same  is  hereby  in  all  things  reversed,  at  the  costs  of  the  ap- 
pellee, and  this  cause  is  remanded,  etc. 

Filed  April  25, 1885;  petition  for  a  rehearing  overruled  June  11,  188o. 
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DRAlNAOE.~i4c<  of  Mai-ck  9th,  lS75.—Lim  of  CertijicaU,—  FUad%n(j.—Com- 
plaint, — In  a  Huit  to  set  aside  and  annul  the  lien  of  a  certificate  issued 
to  a  contractor,  in  a  drainage  proceeding  commenced  under  the  act  of 
March  9th,  1875,  and  by  the  county  treasurer  placed  on  the  tax  dupli- 
cate for  collection,  on  the  ground  that  neither  the  plaintiff,  nor  the 
land  upon  which  the  lien  was  claimed,  waft  mentioned  in  the  viewers' 
report  of  benefits,  a  complaint,  reciting  such  facts  and  showing  that  more 
than  seven  years  have  elapsed  since  the  establishment  of  the  ditch,  but 
failing  to  allege  that  at  the  time  of  such  establishment  and   report. 
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the  plaintiff  was  the  owner  of  the  land,  and  that  the  land  was  not  in- 
tended to  be  assessed,  is  bad  on  demurrer. 
Same. — Erroneous  Description  of  Land. — Under  the  act  of  1875,  above  re- 
ferred to,  a  misdescription  in  the  viewers'  report,  or  on  the  tax  dupli- 
cates,  of  the  land  intended  to  be  assessed,  will  not  enable  the  owner  to- 
evade  liability  or  defeat  the  lien  thereon  of  the  ditch  certificate. 

From  the  Allen  Superior  Court. 
8.  R,  Alden,  for  appellant. 
T.  E.  Ellison^  for  appellee. 

HowK,  J. — The  first  error  of  which  complaint  is  made  in 
argument  by  the  appellant^  Baker^  calls  in  question  the  suffi* 
ciency  of  the  complaint  of  the  appellee^  Clem^  the  plaintiff 
belowy  for  the  first  time  in  this  court. 

In  his  complaint  the  appellee  alleged  that  he  was  the  owner 
of  certain  real  estate^  particularly  described^  in  Allen  county  ; 
that  the  treasurer  of  Allen  county  had  levied  on  such  real 
estate  and  threatened  to  sell  the  same,  on  account  of  a  ditch 
certificate  which,  he  claimed,  was  a  lien  thereon  on  account 
of  a  ditch  petitioned  for  by  S.  F.  Baker  and  twelve  others  to 
the  board  of  commissioners  of  Allen  county,  at  its  September 
term,  1875;  that  Baker  and  others  did  file  a  petition  at  such 
term  of  the  county  board  for  a  ditch,  and  the  board  appointed 
viewers  thereon  and  ordered  them  to  report  at  its  next  ses- 
sion ;  that  the  board  did  not  hear  and  determine  such  matter 
at  its  next  session;  that,  at  the  March  term,  1876,  of  such 
board,  the  viewers  in  such  matter  presented  their  report  there- 
in, which  report  the  board  ordered  to  be  entered  on  its  record, 
and  such  report  was  accordingly  copied  in  the  record  of  the 
board ;  that  such  viewers  in  their  report  did  not  specify  or 
state  either  the  courses  or  termini  of  such  ditch  ;  that  in  their 
report  the  viewers  said  that  they  had  therein  estimated  the- 
costs,  and  appraised  the  benefits  of  such  ditch  to  the  several 
land-owners  and  tracts  of  land  benefited  thereby,  and  appor- 
tioned the  same  to  the  several  tracts  of  land  in  such  report ; 
that  nowhere  in  their  report  did  the  viewers  apportion  any 
benefit  to  the  appellee  or  to  his  land,  or  assess  any  benefit 
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against  such  land,  or  order  any  amount  charged  against  thr 
same^  nor  in  any  manner  mention  the  appellee  or  his  land  f 
and  the  appellee  averred  that  the  board  made  no  other  order 
or  determination  of  the  matter,  at  such  term,  except  as  herein- 
before stated. 

And  the  appellee  averred  that  the  only  order  or  entry  ever 
made  by  the  board,  establishing  such  ditch,  was  made  at  its 
June  term,  1876,  when,  certain  reviewers  having  reported  as 
to  damages  asked  for  by  one  Timothy  Baldwin,  who  did  not 
object  to  such  ditch  for  any  reason  except  on  account  of  the 
damage  he  would  sustain  from  its  construction,  at  the  con- 
clusion of  the  record  of  such  report,  the  board  made  the  fol- 
lowing entry,  to  wit :  "And  the  board,  after  careful  examina- 
tion of  the  matter,  accept  the  report  and  establish  the  ditches,, 
as  located  by  the  viewers  and  as  specified  by  their  report 
heretofore  spread  of  record,  and  order  the  ditches  to  be 
opened ; "  that  the  report  as  to  damages,  prayed  for  by  Bald-^ 
win,  was,  in  substance,  as  follows:  "We,  the  reviewers,  ap- 
pointed by  the  board  at  its  March  term,  1876,  to  review  the 
proposed  ditch  prayed  for  by  S.  F.  Baker,  running  through 
the  fractional  southeast  quarter  of  section  35,  in  township  30 
north,  of  range  15  east  (Timothy  Baldwin  being  the  owner 
of  the  tract  of  land  described),  met  at  the  office  of  Squire 
NeflF  and  were  sworn  according  to  law,  and  proceeded  to  view 
the  proposed  ditch  running  through  such  laud,  and  after  hav- 
ing careftiUy  examined  the  proposed  ditch,  running  through 
such  land,  we  report  no  damage  to  Timothy  Baldwin,  and  wo 
further  say  that  the  ditch  has  a  good  outlet,"  which  report 
was  sworn  to  before  the  auditor  of  Allen  county,  May  6th, 
1876. 

And  the  appellee  fiirther  averred  that,  without  any  other 
authority  than  that  given  by  the  foregoing  proceedings,  the 
auditor  of  Allen  county  gave  notice  that  he  would  make  a 
contract  to  construct  a  portion  of  such  ditch,  on  account  of 
appellee^s  land,  and  the  auditor  did  enter  into  a  contract  with 
one  Warren  Neff  to  do  a  portion  of  the  work  in  constructing* 
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the  ditch^  and  stated  in  the  contract  that  Neff  should  hold  a 
lien  on  8uch  land  ;  that  although  Neff  took  a  contract  to  do 
the  work,  he  never  completed  it,  and  the  auditor,  without  ex- 
amining the  work,  executed  to  Neff  a  certificate  that  he  had 
completed  the  work,  that  there  was  due  thereon  and  on  ac- 
count thereof  the  sum  of  $156.96,  and  that  the  same  was  a 
lien  on  appellee's  land ;  that  Neff  assigned  or  transferred  such 
certificate  to  the  appellant,  Baker,  and  Neff  or  Baker  had  pro- 
cured the  treasurer  of  Allen  county  to  place  the  amount  of 
such  certificate  on  the  tax  duplicate ;  that  the  treasurer  had 
-demanded  of  the  appellee  that  he  pay  the  same,  which,  with 
costs  and  charges,  amounted  to  the  sum  of  $207.04;  that  the 
same  was  a  cloud  upon  appellee's  title,  and  prevented  him 
from  selling  his  land  to  as  good  an  advantage  as  he  otherwise 
might;  that  the  current  tax  on  his  land  amounted  to  (3.76, 
which  sum  appellee  had  tendered  to  the  county  treasurer,  and 
he  refused  to  accept  it ;  and  that  the  county  treasurer  had  ad- 
vertised that  he  would  soil  the  appellee's  land,  as  other  lands 
were  sold  for  delinquent  taxes,  to  satisfy  the  amount  due  on 
such  ditch  certificate.     Wherefore,  etc. 

The  appellee's  complaint  was  filed  below  on  the  19th  day 
of  October,  1883,  more  than  seven  years  after  the  county 
board  had  made  an  order  establishing  the  ditch  mentioned 
therein.  It  is  not  shown  in  the  complaint  when  the  appellee 
became  the  owner  of  the  real  estate  upon  whic^h  the  treasurer 
of  Allen  county  had  levied,  as  alleged,  by  virtue  of  the  ditch 
-certificate.  It  might  well  be  assumed,  therefore,  as  against 
the  appellee,  that  he  became  the  owner  of  such  real  estate 
immediately  before  this  suit  was  commenced,  and  long  aft^r 
the  ditch  was  established  and  constructed,  and  it  might  be  for 
this  cause  that  nowhere  in  their  report  did  the  viewers  ap- 
portion any  benefit  to  the  appellee  or  even  mention  his  name. 
It  is  manifest  that  the  ditch  proceedings  mentioned  in  the 
complaint  were  had,  or  attempted  to  be  had,  under  and  in 
conformity  with  the  provisions  of  the  act  of  March  9th,  1875, 
'^  to  enable  the  owners  of  wet  lands  to  drain  and  reclaim  them 
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when  the  same  can  not  be  done  without  affecting  the  lands  of 
others,"  etc.  1  R.  S.  1876,  p.  428.  In  this  act,  after  the 
ditch  had  been  established  by  the  board  of  commissioners  of 
the  county,  it  was  provided  in  section  11  that  the  viewers  or 
reviewers  should  proceed  to  make  a  just  and  fair  estimate  of 
the  average  cash  value  of  the  construction  per  lineal  rod,  cubic 
yard  or  foot  of  earth,  and  every  section  or  allotment  of  such 
ditch,  and  apportion  the  costs  of  the  location  thereof,  in- 
cluding, etc.,  and  award  to  each  person  or  persons  owning  lands 
liable  to  be  afifeoted  by  the  proposed  work,  as  should  be  deemed 
by  them  to  be  just  and  right  according  to  the  benefits  derived 
by  constructing  the  same,  their  proportionate  share  of  such 
costs,  and  should  specify  the  time  and  manner  in  which  such 
labor  should  be  performed,  and  should  cause  a  stake  or  mon- 
ument to  be  placed  at  the  boundaries  of  each  of  the  several 
portions,  which  should  be  numbered  progressively  down 
stream,  at  each  one  hundred  feet. 

In  section  12  of  such  act,  it  was  flirther  provided  that,  if 
any  of  the  persons  interested  in  the  opening  or  construction 
of  the  proposed  ditch  or  work  should  fail  to  procure  the  ex- 
cavation or  construction  thereof,  or  that  portion  set  off  and 
apportioned  to  them,  respectively,  by  the  viewers  or  review- 
ers, in  the  manner  and  time  specified,  it  should  be  the  duty 
of  the  auditor  of  the  county  to  let  such  work  at  public  sale 
to  the  lowest  and  bes^-  responsible  bidder,  and  take  a  bond 
payable  to  the  person  or  persons,  for  whom  such  work  was 
let,  with  good  and  su£Bicient  sureties  for  the  faithful  perform- 
ance of  the  same  within  a  specified  time ;  and  on  completion 
of  the  work  thus  let,  and  acceptance  by  the  board  of  com- 
missioners, if  in  session,  or  by  the  auditor  in  vacation,  the 
auditor  should  issue  a  certificate  to  the  persons  doing  such 
work,  for  the  sum  due  them,  and  should  enter  the  amount  of 
such  certificate  upon  the  tax  duplicate  against  the  tract  or  lot 
benefited  by  the  opening  or  construction  of  that  portion  of 
such  work,  together  with  the  legal  interest,  and  the  amount 
Vol.  102.— 8 
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SO  entered  should  be  collected  by  the  treasurer  of  such  county 
as  other  taxes,  and  paid  by  him  to  the  person  holding  such 
certificate.     1  R.  8.  1876,  p.  431- 

Under  these  statutory  provisions,  we  are  of  opinion  that 
the  appellee's  complaint  does  not  state  facts  suflBcient  to  con- 
stitute a  cause  of  action,  or  to  entitle  him  to  any  relief,  legal 
or  equitable.  Even  if  the  appellee  or  his  land  were  nowhere 
mentioned  in  the  viewers'  report,  still  it  must  be  assumed,  in 
the  absence  of  averment  to  the  contrary,  that  the  ditch  was 
established  and  constructed  over  and  through  his  land ;  that 
the  viewers  awarded  to  the  then  owner  of  such  land  (per- 
haps, by  an  erroneous  description,)  his  proportionate  share 
of  the  costs  of  such  ditch,  and  specified  the  time  and  man- 
ner in  which  such  labor  should  be  performed ;  and  that  they 
caused  stakes  or  monuments  to  be  placed  at  the  boundaries 
of  such  ditch,  at  each  one  hundred  feet,  on  and  over  such 
land.  It  is  admitted  in  the  complaint  that,  in  substantial 
compliance  with  the  provisions  of  section  12  of  the  aforesaid 
act  of  March  9th,  1875,  the  county  auditor  let  the  contract 
for  the  construction  of  the  ditch  over  and  through  the  ap- 
pellee's land  to  Warren  Nefi*,  and  that  such  auditor  after- 
wards executed  to  Neff  a  certificate  of  his  completion  of  the 
work  for  the  amount  due  him,  and  placed  such  amount  on 
the  tax  duplicate  for  collection  as  other  taxes.  It  is  stated 
in  the  complaint  that  Neff  never  completed  the  work,  but  it 
is  nowhere  stated  that  he  had  not  performed  work,  in  the 
construction  of  the  ditch,  to  the  full  amount  of  the  auditor's 
certificate.  The  appellee's  land  is  clearly  liable  for  its  pro- 
portionate share  of  the  construction  of  the  ditch,  on  and 
through  such  land,  and  the  misdescription  of  the  land  in  the 
viewers'  report,  or  on  the  tax  duplicate,  will  not  enable  the 
owner 'to  evade  such  liability,  or  defeat  the  lien  thereon  of 
the  ditch  certificate.  This  has  been  repeatedly  declared  by 
this  court,  in  relation  to  the  lien  of  other  taxes  on  misde- 
scribed  lands.  Cbope>'  v.  Jackson,  71  Ind.  244;  Reed  v. 
Earhart,  88  Ind.  159  ;  Cooper  v.  Jackson,  99  Ind.  566.     We 
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know  of  no  reason  why  this  doctrine  should  not  be  applied 
to  the  case  in  hand. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings  in  accordance  with  this 
opinion. 

ZoLLARS,  C.  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  April  11, 1885;  petition  for  a  rehearing  overruled  June  11, 1886. 


Ka  11,690. 
Anderson  v.  Etter. 


Fraudulent  Conveyance. — Subsequent  Purchaser, — A  conveyance  of  landL 
executed  for  the  purpose  of  defrauding  creditors  is  binding  against  a 
subsequent  grantee  of  the  same  grantor,  unless  such  subsequent  grantee 
establish  some  additional  ground  of  relief.,  That  the  conveyance  to  de- 
fraud creditors  was  a  violation  of  a  criminal  statute  can  not  of  itsell 
serve  as  such  additional  fact. 

Same. —  Volvntary  Conveyance  to  D^aud  OredUors. — A  conveyance  of  land 
will  not,  in  this  State,  be  held  void  in  favor  of  one  who  suhsequently 
purchases  for  value,  in  good  faith  and  without  notice,  from  the  same 
grantor,  solely  upon  the  ground  that  the  prior  grantee  was  a  volunteer; 
hot  if  such  prior  conveyance,  besides  being  voluntary,  was  a  part  of  a 
scheme  to  defraud  creditors,  of  which  the  voluntary  grantee  had  notice, 
his  conveyance  will  be  void  as  to  such  subsequent  grantee. 

Prom  the  Montgomery  Circuit  Court. 
G.  2).  Hurley f  B.  Orane,  P.  S.  Kennedy,  S.  C.  Kennedy  and 
/.  F.  Harney,  for  appellant. 
T.  E.  Ballard  and  M.  E.  Clodfelter,  for  appellee. 

Mitchell,  J. — Jacob  R.  Etter  filed  a  bill  in  equity  in  the 
court  below,  praying  that  his  title  to  certain  real  estate,  therein 
described,  be  quieted,  and  that  he  might  be  relieved  from  a 
certain  judgment  taken  against  him  in  the  Montgomery  Cir- 
cuit Court,  which  affected  his  right  to  the  possession  of  the 
land  in  controversy,  and  asking  further,  that  his  right  to  re- 
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deem  under  a  sale  made  upon  a  decretal  order,  foreclosing  cer- 
tain mortgages,  might  be  established  upon  equitable  grounds. 

The  facts  are  comprehensively  set  out  in  a  special  finding 
of  the  court,  and  as  the  rights  of  the  parties  must  depend 
upon  a  determination  of  the  law  upon  the  fact^  found,  no 
further  notice  need  be  taken  of  the  pleadings,  which  are  so  vo- 
luminous as  to  forbid  any  attempt  at  a  statement  of  the  issue. 

From  the  finding  of  the  court,  it  appears  that  on  the  4th 
day  of  April,  1878,  one  Robert  F.  Hart  was  the  owner  of  a 
tract  of  land  in  Montgomery  county,  and  that  prior  to  that 
time,  he  had  executed  two  mortgages  on  the  premises  to  se- 
cure two  several  debts,  amounting  to  about  $700.  Becoming 
financially  embarrassed,  he  and  his  wife,  on  the  date  men- 
tioned, conveyed  the  land  to  Louisa  Stringer  who,  on  the 
same  day,  conveyed  it  to  Jacob  R.  Etter.  Both  the  convey- 
ance from  Hart  to  Mrs.  Stringer  and  that  from  Mrs.  Stringer 
to  Etter  are  found  to  have  been  made  wholly  without  consider- 
ation, and  with  the  purpose,  on  all  hands,  to  defraud  Hart's 
creditors,  but  without  any  actual  intent  to  defraud  Anderson 
or  any  other  subsequent  purchaser.  On  the  17th  day  of 
April,  1878,  which  was  thirteen  days  after  Mrs.  Stringer 
conveyed  to  Etter,  sh'»  sold  and  conveyed  the  land  in  dispute 
to  Caleb  H.  R.  Anderson,  who  paid  therefor  the  sum  of 
$1,200  in  oasli,  he  taking  his  conveyance  subject  to  the  mort- 
gages previously  placed  thereon  by  Hart.  At  the  time  An- 
derson purchased  and  paid  for  the  land,  he  had  no  notice  of 
the  previous  conveyance  to  Etter,  nor  of  the  fraudulent  pur- 
pose of  Hart,  Stringer  and  Etter.  The  conveyance  from  Mrs. 
Stringer  to  Etter  was  not  recorded  at  the  time  of  Anderson's 
purchase,  and  Hart  occupied  the  land  under  a  lease  from  Mrs. 
Stringer.  The  fact  of  Hart's  occupancy  appears  in  the  evi- 
dence and  is  undisputed.  In  the  conveyance  from  Mrs. 
Stringer  to  Anderson  the  land  was  misdescribed  so  that  the 
deed  covered  an  entirely  different  tract  from  that  intended. 
On  the  22d  day  of  April,  1878,  Etter  surrendered  his  deed 
to  Hart,  and  the  deed  coming  to  the  possession  of  Mrs. 
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Stringer's  husband  was  destroyed  without  his  (Etter's)  con- 
sent. Hart  having  meanwhile  effected  a  compromise  with 
his  creditors,  Mrs.  Stringer,  on  the  23d  day  of  April,  1878, 
voluntarily  conveyed  the  land  back  to  him  and  his  wife  by  a 
correct  description,  she  having  in  the  meantime  conveyed  it 
to  Etter  and  Anderson,  respectively.  Hart  and  wife  subse- 
quently, on  May  13th  of  the  same  year,  conveyed  the  land  by 
quitclaim  to  Etter,  which  last  conveyance  was  also  voluntary. 

In  a  few  days  after  this  Anderson  commenced  proceedings 
in  the  Montgomery  Circuit  Court  for  the  purpose  of  correctr 
ing  the  description  in  his  deed,  and  to  quiet  his  title  to  the 
land,  and  to  this  suit  Hart  and  wife,  Stringer  and  wife,  and 
Etter  were  all  made  parties^  Such  proceedings  were  had  in 
that  case  that  on  the  29th  day  of  May,  1879,  a  decree  was 
given  in  favor  of  Anderson,  reforming  his  deed  and  quieting 
his  title.  From  this  decree  an  appeal  was  taken  by  Etter  to 
this  court,  which  appeal  resulted  in  a  reversal  of  the  decree 
of  the  Montgomery  Circuit  Court.  Etter  v.  Anderson,  84 
Ind.  a33. 

While  the  appeal  was  pending  here  Anderson  sued  Etter 
and  Hart  in  ejectment,  and  on  the  strength  of  the  decree  above 
mentioned  recovered  a  judgment,  and  by  a  writ  issued  thereon 
ousted  Hart  and  Etter,  and  ever  since  has  retained  the  pos- 
session of  the  land.  From  this  judgment  no  appeal  was  ever 
taken,  and  it  remains  in  full  force. 

Pending  the  appeal  of  the  first  case,  the  mortgages  given 
by  Hart  were  foreclosed,  Etter  having  been  made  a  party  to 
the  proceeding,  and  the  lands  were  sold  on  the  decree  of  fore- 
closure, Anderson  becoming  the  purchaser  at  the  sheriff's  sale, 
for  the  amount  of  the  mortgage  debts  and  interest  which  he 
had  previously  purchased.  Before  the  appeal  was  determined, 
the  year  for  redemption  expired,  and  Anderson  received  a 
sheriff's  deed,  so  that  by  force  of  the  erroneous  judgment, 
which  was  afterwards  reversed,  he  had  obtained  a  judgment 
in  ejectment  and  had  prevented,  as  it  is  found,  the  redemp- 
tion from  the  mortgage  sale. 
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Upon  the  &cts  found  the  court  stated  as  a  conclusion  of 
law^  that  Etter  was  the  owner  and  entitled  to  the  possession 
of  the  land,  and  that  he  had  an  equitable  right  to  redeem^ 
notwithstanding  the  expiration  of  the  statutory  time^  and  a 
decree  was  rendered  accordingly. 

To  reverse  this  decree  the  learned  counsel  for  appellant  rest 
their  argument^  substantially^  on  the  following  propositions : 

1.  Etter  having  received  his  deed  in  fraud  of  Hart's  cred- 
itors, and  in  violation  of  section  2166,  R.  S.  1881,  of  the  act 
defining  crimes,  it  is  contended  that  it  is  absolutely  void  for 
all  purposes. 

2.  The  conveyance  to  Etter  having  been  made  without  any 
consideration,  and  to  defraud  Hart's  creditors,  it  is  insisted 
that  it  can  not  prevail  as  against  the  title  of  a  subsequent 
bona  fide  purchaser  for  value  without  notice. 

For  the  appellee  it  is  contended  that,  conceding  that  the 
conveyances  were  fraudulent  as  to  Hart's  creditors,  yet,  inas- 
much as  Anderson  was  not  a  creditor  of  Hart,  and  because 
the  conveyances  were  binding  on  the  parties  thereto,  and  all 
others  except  creditors,  and  Anderson's  grantor  having  con- 
veyed to  Etter  and  parted  with  all  the  title  she  had  in  the 
land  before  she  conveyed  it  to  him,  he,  consequently,  took 
nothing  by  his  deed,  and  can  make  no  question  concerning 
the  fraudulent  purpose  which  was  had  at  the  time  resj)ecting 
Hart's  creditors ;  that  being  a  purchaser  in  good  faith  will 
not  protect  him,  even  as  against  a  volunteer  who  has  a  legal 
title. 

It  is  further  contended  on  Etter's  behalf,  that  the  judgment 
in  ejectment  having  been  obtained,  and  the  title  in  the  fore- 
closure proceeding  having  accrued  against  him,  while  his  hands 
were  tied  by  means  of  the  first  judgment,  which  was  after- 
wards reversed  as  erroneous,  and  the  judgment  in  ejectment 
and  sheriff's  title  being  in  a  measure  predicated  thereon,  he 
must  be  restored  to  the  situation  he  was  in  before  the  errone- 
ous judgment  was  obtained. 

That  an  executed  conveyance  made  for  the  purpose  of  de- 
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iiaading  creditors  is  binding  as  between  the  parties,  can  not 
be  disputed,  and  that  there  is  a  statute  making  it  a  misde- 
meanor to  make  or  receive  a  conveyance  for  such  purpose,  in 
no  wise  affects  the  question.  It  is  equally  binding,  except  as 
it  may  be  controlled  by  other  considerations,  when  fully  exe- 
cuted, whether  it  is  an  infraction  of  a  criminal  statute  or  not. 

Where,  in  pursuance  of  an  unlawful  scheme,  in  which  per- 
sons have  voluntarily  engaged,  property  is  conveyed,  the  law 
will  not  unravel  the  transaction  after  it  has  been  carried  into 
•execution,  for  the  purpose  of  enabling  those  involved  to  re- 
cover what  may  have  been  lost.  The  parties,  and  all  others 
involved  in  the  illegal  scheme,  will  be  left  in  the  situation 
which  they  have  chosen  for  themselves.  This  is  the  general 
rule.  Whether  to  this,  as  to  other  general  rules,  there  are 
exceptions,  we  need  not  now  inquire. 

As,  therefore,  a  conveyance  made  to  defraud  creditors  is 
binding  on  the  parties  to  it  when  it  is  fully  executed,  it  is 
likewise  binding  on  a  subsequent  grantee  of  the  fraudulent 
grantor,  unless  such  subsequent  grantee  establish  as  the  basis 
of  his  right  to  relief  some  other  ground,  in  addition  to  the 
fact  that  it  was  made  to  defraud  creditors;  and  that  such  con- 
veyance is  a  violation  of  a  criminal  statute,  is  nowhere,  so  fer 
as  we  know,  of  itself  a  ground  which  will  serve  as  the  basis 
upon  which  a  subsequent  purchaser  may  avoid  a  prior  con- 
veyance made  for  the  purpose  of  defrauding  creditors. 

It  was  held  in  Etter  v.  Anderson,  supra,  as  it  had  been  in 
many  previous  cases,  that  a  conveyance  made  and  received 
for  the  purpose  of  defrauding  creditors,  is  illegal  as  to  cred- 
itors only,  and  it  was  there  said,  quoting  from  Edwards  v. 
Haterstiek,  53  Ind.  348,  '^As  between  the  parties,  and  as  to 
all  others  than  creditors,  it  is  legal  and  valid,  and  can  be  en- 
forced in  all  of  its  terms  as  any  other  contract." 

The  result  of  the  foregoing  rule  is  that  none  but  creditors 
can  make  the  feet  that  the  conveyance  was  made  in  fraud  of 
their  rights  the  basis  of  an  action  to  set  it  aside  on  that  ac- 
count. 
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It  does  not  follow  from  this,  however,  that  one  who  is  a. 
purchaser  in  good  faith  may  not,  as  against  a  mere  volunteer,, 
make  the  fact  that  he  is  a  purchaser  in  good  faith  the  basis^ 
of  an  attack,  and  supplement  his  attack  from  that  point,  with 
proof  that  in  addition  to  being  a  volunteer  the  conveyance 
held  by  such  volunteer  originated  in  a  fraudulent  scheme. 

Under  the  statute  of  27  Elizabeth,  the  rule  was  settled,  and 
still  prevails  in  England,  that  all  voluntary  conveyances  might 
be  avoided  by  subsequent  purchasers,  who  paid  a  valuable 
consideration,  even  though  such  purchaser  had  notice,  and 
notwithstanding  the  voluntary  conveyance  was  made  with- 
out any  fraudulent  intent  whatever. 

The  fact  that  the  prior  conveyance  ws^  voluntary  under 
that  statute  as  the  law  thereunder  was  admtliistered,  raised  a 
conclusive  presumption  of  fraud  in  favor  of  Amibsequent  pur- 
chaser, even  with  notice.  The  current  of  American  decisions 
was,  that  if  the  subsequent  purchaser  had  notioe,  and  the  prior 
voluntary  conveyance  was  made  without  any  fn^udulent  pur- 
pose, it  would  not  be  set  aside.  "  ^ 

Accordingly,  it  was  held  in  Stanley  v.  Brannon^  (>  *^lackf. 
193,  following  Cathcart  v.  Robinfiony  5  Pet.  264,  that  a)  subse- 
quent purchaser  with  notice,  no  fraudulent  intent  appearing, 
was  not  within  the  protection  of  the  statute  of  1838.  •  This 
statute  embodied  some  of  the  features  of  13  and  27  Elizabeth. 

The  rule  which  seems  to  prevail  generally  is  stated  as  fgl- 
lows:  "A  conveyance  actually  fraudulent  is  void  against  ^  a 
subsequent  purchaser  for  a  valuable  consideration,  even  wi\h 
notice ;  and  a  voluntary  conveyance  is  presumptively  fraudiu 
lent  against  a  subsequent  bona  fide  purchaser  without  notice." 
Gardner  v.  Cole,  21  Iowa,  205  ;  Lerow  v.  Wilmarth,  9  Allen* 
382  (14  Am.  Dec.  705  n.),  and  cases  cited;  Hurley  v.  (Jslerf, 
44  Iowa,  642;  Anderson  v.  Green,  7  J.  J.  Marsh.  448;  Wait 
Fraud.  Conv.,  section  369,  ei  seq.;  May  Fraud.  Con  v.  169; 
2  Pomeroy  Eq.  Jur.,  section  794. 

The  rule  above  stated  has  been  modified  by  construction  in 
some  of  the  States,  and  by  statute  in  this  State,  to  the  extent- 
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that  no  conveyance  or  charge  upon  land  shall  be  adjudged 
fraudulent,  as  against  subsequent  purchasers,  '^  solely  on  the 
ground  that  it  was  not  founded  on  a  valuable  consideration." 
R.  S.  1881,  section  4924 ;  Pen<)e  v.  Ooan,  61  Ind.  336. 

Sections  4915  and  4916,  which  embody  the  equitable  rules 
of  the  common  law  on  the  subject,  as  well  as  the  spirit  of  the 
statute  of  27  Elizabeth,  provide,  in  substance,  that  all  con- 
veyances of  land  shall  be  deemed  void  which  are  made  with 
intent  to  defraud  subsequent  purchasers  for  a  valuable  con- 
sideration without  actual  or  legal  notice  thereof,  at  the  time 
of  such  purchase,  and  if  it  appear  that  the  grantee  in  such 
conveyance,  or  the  person  benefited  thereby  was  privy  to 
the  fraud  intended,  then  it  shall  be  void  as  to  a  subsequent 
purchaser  for  value  with  notice. 

Construing  these  sections  with  section  4924,  and  the  ques- 
tion then  is,  can  a  volunteer,  who  has  taken  a  conveyance  in 
a  scheme  to  deiraud  creditors,  be  heard  to  say,  as  against  a 
good  &ith  purchaser  without  notice,  that  the  fraud  which  was 
actually  intended  was  aimed  at  creditors,.and  not  at  subse- 
quent purchasers?  In  other  words,  can  he,  while  admitting 
that  he  is  both  a  volunteer  and  a  fraudulent  grantee,  defeat 
the  claim  of  the  purchaser  for  value,  by  alleging  and  prov- 
ing, or  if  it  appears,  that  the  particular  fraud  intended  was 
not  the  one  actually  perpetrated  ? 

The  basis  of  Anderson's  right  in  this  controversy  is  that  he 
i*  a  purchaser  in  good  faith  for  a  valuable  consideration  with- 
out notice,  and  that  Etter's  (the  prior  grantee's)  title  is  not 
founded  on  a  valuable  consideration.  The  statute  above  refer- 
red to  provides  that  Etter's  title  shall  not  be  adjudged  fraud- 
ulent 9ol€ly  on  that  ground.  But  for  this  statute,  under  the 
rule  prevailing,  his  title  would  fall  upon  the  mere  showing 
that  Anderson  bought  and  paid  for  the  land  without  notice, 
and  that  he  was  a  volunteer.  When,  in  addition  to  that,  it  is 
conceded,  or  alleged  and  proved,  that  Etter's  title  originated 
in  a  scheme  to  defraud  Hart's  creditors,  we  think  he  should 
not  be  heard  to  say  in  a  court  of  equity,  while  attempting  to 
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hold  the  fruits  of  that  scheme^  against  an  innocent  purchaser, 
that  it  was  not  also  a  part  of  the  scheme  to  perpetrate  the 
identical  fraud  which  was  accomplished.  While,  under  the 
statute,  the  conclusive  presumption  will  not  be  indulged  that 
the  deed  was  fraudulent,  from  the  mere  feet  that  it  was  vol- 
untary, yet  when  it  is  conceded  that  in  addition  to  its  being 
voluntary  it  was  taken  in  a  fraudulent  scheme  in  which  the 
holder  was  embarked,  then  a  conclusive  presumption  arises 
that  that  scheme  was  to  defraud  the  innocent  purchaser.  When 
the  premise  is  conceded,  that  he  is  both  a  volunteer  and  a 
fraudulent  grantee,  the  conclusion  follows  irresistibly,  that 
the  conveyance  is  void  ajs  to  a  subsequent  good  faith  pur- 
chaser. After  that  admission  he  will  be  estopped  in  a  court 
of  conscience  from  saying  that  the  result  of  his  fraudulent 
ficheme  was  not  the  result  intended. 

The  case  under  consideration  is,  in  our  opinion,  covered  in 
principle  in  all  its  essential  features  by  the  case  of  Paiiie  v. 
Doe,  7  Blackf.  485. 

As  it  is  expressly  found  that  Anderson  purchased  without 
notice,  we  need  not  inquire  what  effect  notice  of  the  fraudu- 
lent purpose  for  which  the  deed  was  made  would  have  had 
upon  his  rights,  nor  need  we  determine  what  effect  the  re- 
cording of  Etter's  deed  would  have  had.  It  will  be  observed, 
in  the  case  of  Paine  v.  Doe,  supra,  that  the  voluntary  deed  was 
on  record  when  the  subsequent  purchaser  took  title,  and  yet 
it  was  held  that  because  the  first  deed  was  voluntary,  and  was 
made  to  evade  the  payment  of  debte,  it  was  fraudulent  as 
against  a  subsequent  purchaser. 

Our  conclusion  upon  the  facts  as  found  by  the  court  is  that 
Etter  was  entitled  to  no  relief  whatever. 

We  have  examined  the  points  made  on  the  cross  errors  as- 
-signed  by  the  appellee,  and  without  extending  this  opinion 
we  think  there  was  no  error  in  the  rulings  of  the  court  which 
are  therein  complained  of. 

All  of  the  fects  relating  to  the  whole  controversy  are  fully 
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found  by  the  court,  and  upon  the  facts  found  complete  justice 
may  be  done  to  the  parties. 

The  judgment  of  the  court  below  is  reversed,  with  costs, 
with  directions  to  the  court  to  state  conclusions  of  law  on  the 
ficts  found  in  accordance  with  this  opinion,  and  to  render 
judgment  accordingly. 

Filed  April  28,  1885. 

Ox  Petition  for  a  Rehearing. 

Elliott,  J. — We  have  again  given  this  case  consideration, 
and  find  no  reason  to  change  our  opinion.  Much  stress  is  laid 
upon  the  fact  that  there  was  no  intention  to  defraud  the  appel- 
lant, but  this  fiu5t  is  not  the  important  one ;  for  the  strong  and 
ruling  fact  remains,  that  the  appellee  was  engaged  in  a  fraudu- 
lent scheme  to  defraud  the  creditor  of  his  grantor,  and  was  a 
mere  volunteer.  The  status  he  occupies  entitles  him  to  no 
consideration  at  the  hands  of  a  court  of  equity  except  as 
against  his  grantor  and  privies.  Volunteers,  even  if  free  from 
fraud,  can  not  invoke  the  assistance  of  a  court  to  establish  a 
right,  although  courts  will  sometimes  interfere  to  preserve  a 
^atus  quo  at  their  request.  But  here  the  volunteer  was  guilty 
of  fraud,  and  relies  upon  the  bare  color  of  right  given  him 
by  his  fraud  to  defeat  a  6ona^depurchaser  for  value.  If  such 
a  volunteer  can  succeed  in  such  a  case,  then  a  right  of  action 
can  arise  out  of  a  fraud ;  but  one  of  the  oldest  maxims  of  the 
law  is  that  no  right  of  action  can  arise  out  of  a  fraud.  Surely 
no  case  could  call  more  strongly  for  the  application  of  this 
nile  than  the  present. 

Counsel  say  that  the  appellant  is  not  a  good  faith  purchaser, 
but  an  adventurer.  The  finding  of  the  court  is  that  he  did 
buy  in  good  faith,  without  notice,  and  did  pay  twelve  hun- 
dred dollars  for  the  land. 

The  finding  is  that  the  conveyance  was  made  to  defraud 
creditors,  and  that  it  was  "  received  by  Ijouisa  Stringer  and 
the  plaintiff  for  that  purpose.'*  We  did  not,  therefore,  in- 
dulge in  presumptions  of  fraud,  but  accepted  the  direct  find- 
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iiig  of  the  trial  court  upon  this  point.  We  accepted  thi.s  fact, 
and  from  it  a^sumed^  as  the  law  requires  us  to  do,  that  the 
appellee's  position  was  not  such  as  entitled  him  to  >  come  into 
a  court  of  equity,  assert  the  title  founded  in  fraud,  and  thereby 
defeat  an  innocent  purchaser  for  value.  We  did  not  decide 
that  if  he  had  secured  a  perfect  title  prior  to  the  time  the  good 
faith  purchaser  secured  his  conveyance,  the  latter  could 
have  prevailed,  for  the  reason  that  thi.s  was  not  the  question 
before  us.  The  question,  as  we  understood  it,  and  still  under- 
stand, is,  Will  a  court  of  equity  assist  a  fraudulent  grantee  to 
make  good  his  corrupt  and  fraudulent  title  at  the  expense  of 
a  good  faith  purchaser  ? 

Counsel  cite  cases  to  prove  that  fraud  is  a  question  of  fact, 
as  though  this  were  a  doubtful  proposition.  We  do  not  doubt 
this  general  proposition  in  the  least,  nor  did  wc  intimate  in 
(mr  former  opinion  anything  of  the  kind;  wo.  accepted  as  true 
the  finding  of  the  court  that  the  appellee  was  guilty  of  fraud, 
and  decided  that  this  fraud  might  be  used  to  defeat  him  by 
an  innocent  purchaser  for  value.  W^e  adhere  to  the  decision 
that  having  entered  into  a  fraudulent  and  corrupt  scheme  we 
will  presume  that  it  affected  a  borui  fide  purchaser,  in  so  far 
as  to  enable  him  to  assert  his  clean  and.  honest  title  against 
the  appellant's  corrupt  and  fraudulent  one.  We  decided,  and 
we  meant  to  decide,  that  fraud  as  a  fact  was  found  to  exist, 
and  that  us  it  did  exist,  and  as  the  appellee  was  both  a  vol- 
unteer and  a  wrong-doer,  he  can  not  defeat  a  bona  fide  pur- 
chaser by  any  title  founded  on  that  fraud. 

Counsel  are  wrong  in  asserting  that  the  opinion  infers 
fraud  as  a  matter  of  law ;  it  does  no  such  thing ;  but  it  does 
declare,  and  rightly,  that  where  fraud  is  found  to  exist  as  a 
fact,  the  court  will  attribute  to  that  fraud  its  legal  consequences. 

The  former  opinion  does  not  controvert  the  general  doc- 
trine declared  in  Etter  v.  Anderson,  84  Ind.  333,  that  only 
creditors  can  set  aside  a  conveyance  made  to  defraud  them ; 
but  this  is  not  the  question  here,  for  here  there  is  no  attempt 
to  set  aside  a  perfected  conveyance,  but  a  resistance  to  a  vol- 
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unteer's  making  good,  through  the  aid  of  a  court  of  equity, 
his  corrupt  and  fraudulent  title,  against  a  purchaser  in  good 
faith  who  has  paid  full  value.  This  question  was  not  pre- 
sented in  Etter  v.  Aridersony  supra,  and  of  course  was  not  de- 
cided. Paine  v.  Doty  7  Blackf.  485,  does  sustain  our  former 
opinion,  as  does  also  the  case  of  Second  Nat'l  Bank  v.  Brady, 
96  Ind.  498,  vide  p.  506. 

Petition  overruled. 

Filed  June  27,  1885. 
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sued  to  foreclose  a  senior  mortgage,  making  the  junior  mortgagee  a  party, 
and  pending  the  suit  he  became  assignee  of  the  later  mortgage.  With- 
out amendment  of  the  complaint  the  case  resulted  in  a  foreclosure  of 
the  senior  mortgage,  a  sheriff's  sale  to  L.,  and  at  the  proper  time  a  deed 
by  the  sheriif  to  L. 
Heldj  that  after  the  lapse  of  a  year  from  the  sheriff's  sale  G.  had  no  right 
to  maintain  a  suit  to  redeem  therefrom  or  to  foreclose  the  junior  mort- 
gage- 

From  the  Elkhart  Circuit  Court. 

J,  if.  VanfleeP,  for  appellant. 

J.  IT,  Baker  and  J,  A.  S,  Mitchell,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  was  in  the  nature 
of  a  bill  to  redeem  a  lot,  or  small  parcel  of  land,  in  the  city 
of  Elkhart,  from  a  sheriff's  sale  upon  the  foreclosure  of  a 
senior  mortgage  upon  it,  and  to  foreclose  a  junior  mortgage 
held  by  the  plaintiff. 

It  was  shown  by  the  evidence  that  Frances  M.  Rittenhouse 
and  George  W.  M.  Harper,  on  the  9th  day  of  January,  1872, 
executed  to  one  Henry  Ray  a  mortgage  on  the  lot  in  question 
to  secure  the  payment  of  a  sum  of  money  therein  specified ; 
that  sometime  afterwards  Rittenhouse  and  Harper  sold  and 
conveyed  the  lot  to  Edwin  D.  Foster  and  Charles  A.  Foster, 
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subject  to  the  moH^age,  and^  to  secure  the  payment  of  the 
purchase-money,  took  from  them  two  promissory  notes  and 
a  junior  mortgage  on  the  same  lot,  which,  as  well  as  the 
first  mortgage,  was  recorded  in  due  time ;  that  thereafter  Eay 
sold  and  transferred  his  debt  and  mortgage  to  Alexander 
Gordon,  the  appellant  here;  that  Gordon  thereupon  com- 
menced a  suit  against  Rittenhouse  and  Harper  and  fklwin  D. 
Foster  and  Charles  A.  Foster  to  foreclose  the  mortgage  thus 
transferred  to  him  by  Ray,  also  making  one  George  H.  Foster 
a  defendant  to  the  action,  upon  the  assumption  that  he  had 
become  a  subsequent  purchaser  of  the  lot,  and  had  assumed 
to  pay  the  senior  mortgage ;  that  during  the  pendency  of  thu? 
suit  Gordon  purchased  from  Rittenhouse  and  Harper,  and 
took  from  them  an  assignment  of  the  notes  and  junior  mort- 
gage taken  by  them  from  Edwin  D.  Foster  and  Charles  A. 
Foster,  but  without  amending  his  complaint,  or  otherwise 
noticing  of  record  such  junior  mortgage,  took  judgment  and 
a  decree  of  foreclosure  upon  the  first  mortgage ;  that  Gordon 
caused  an  order  of  sale  to  be  issued  upon  that  decree,  and  at 
a  sheriff's  sale  held  thereunder  Mrs.  Mary  E.  Lee,  the  appel- 
lee in  this  appeal,  became  the  purchaser  for  the  amount  of 
principal,  interest  and  costs  due  upon  the  decree ;  that  after 
the  time  for  redemption  from  the  sheriff's  sale  had  expired, 
no  one  in  the  meantime  having  assumed  to  redeem  it,  Mrs. 
Lee  received  a  sheriff's  deed  for  the  lot  and  went  into  pos- 
session. 

Upon  these  facts  the  circuit  court  made  a  finding  that  the 
appellant  was  not  entitled  either  to  redeem  the  lot  from  the 
sheriff's  sale,  or  to  have  a  foreclosure  of  the  junior  mortgage 
as  against  Mrs.  Lee,  and,  after  overruling  a  motion  for  a  new 
trial,  which  challenged  the  sufficiency  of  the  evidence,  ren- 
dered final  judgment  in  favor  of  Mrs.  Lee.  There  were  other 
defendants  against  whom  certain  proceedings  were  also  had, 
but  the  appeal  in  this  case  is  only  fipom  the  judgment  in  favor 
of  Mrs.  Lee. 

This  suit  was  prosecuted  upon  the  theory  that  as  no  notice 
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was  taken  of  the  junior  mortgage  in  the  proceedings  to  fore- 
eloae  the  senior  mortgage,  no  one  connected  with  or  interested 
in  the  junior  mortgage  was  in  any  manner  concluded  by  such 
proceedings ;  that  hence  the  appellant,  as  the  holder  of  the 
junior  mortgage,  stood  in  the  same  relation  to  the  decree  of 
foreclosure  upon  the  senior  mortgage  as  he  would  if  he  had 
not  been  a  party  to  that  decree,  and  was  not,  in  consequence, 
limited  to  one  year's  time  in  which  to  redeem  from  the  sher- 
iff's sale. 

The  doctrine  is  well  settled  in  this  State  that  the  rights  of 
a  junior  encumbrancer  are  in  no  wise  affected  by  the  foreclo- 
sure of  a  senior  mortgage,  unless  he  is  made  a  party  to  the 
proceeding  which  results  in  such  foreclosure.  Holmes  v.  By- 
hety  34  Ind.  262 ;  Coombs  v.  GarVy  55  Ind.  303 ;  Hassdvian 
V.  McKemaUj  50  ind.  441;  Hosford  v.  Johnson^  74  Ind. 
479;  Owmmings  v.  PoUingery  83  Ind.  294. 

Upon  general  principles,  every  encumbrancer  of  real  estate 
is  entitled  to  his  "  day  in  court "  before  he  is  concluded,  and 
when  a  junior  encumbrancer  has  not  had  his  day  in  connec- 
tion with  proceedings  to  foreclose  a  senior  mortgage,  he  is  en- 
titled to  redeem  from  such  senior  mortgage  independently  of 
the  time  limited  by  the  statute.  -. 

In  the  case  of  Holmes  v.  BybeCy  supra,  it  was  said,  that  "  in 
case  of  a  sale  on  foreclosure,  where  subsequent  encumbran- 
cers, by  judgment  or  mortgage  (and  possibly  prior  ones),  are 
made  parties,  but  fail  to  set  up  their  claims  and  procure  the 
order  for  payment  according  to  priorities ;  such  encumbrancers, 
we  think,  come  within  the  letter  and  spirit  of  the  statute,  and 
may  redeem  according  to  its  terms,  and  not  otherwise.  They 
have  had  their  day  in  court ;  the  proceedings  against  them, 
therefore,  are  valid,  and  they  may  have  such  redemption  as 
the  statute  provides,  and  none  other." 

Continuing,  and  referring  to  the  redemption  law  of  1861, 
the  court  in  that  case  further  said :  "  The  statute  in  question 
ought  not,  in  our  opinion,  to  be  construed  as  a  general  limi- 
tation law,  cutting  off  all  rights  of  redemption  after  the  ex- 
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piration  of  a  year  from  the  sale.  Statutes  may  well  limit  the 
time  within  which  an  action  shall  be  brought^  or  a  right  as- 
serted, after  it  accrues,  because  the  party  having  the  cause  of 
action  or  the  right  knows,  or  is  supposed  to  know,  when  it 
accrued ;  and,  consequently,  he  knows  when  the  statute  be- 
gins to  run,  and  when  he  will  be  barred." 

The  conclusion  inferentially  reached  in  that  case  was,  that 
the  right  of  a  junior  encumbrancer  to  redeem  was  limited  by 
the  statute  to  one  year,  except  where  such  encumbrancer  was 
not  a  party  to,  and  hence  presumptively  had  no  knowledge 
of,  the  proceedings  to  foreclose  the  senior  mortgage.  The 
doctrine  of  that  case  was  reasserted,  and  fully  approved,  by 
the  more  recent  case  of  Cumminga  v.  Fottinger,  supra,  and  up 
to  this  time  stands  unquestioned  in  this  court. 

In  the  case  before  us  the  appellant  was  not  only  a  party  to, 
but  was  the  moving  party  in,  the  proceedings  to  foreclose  the 
senior  mortgage.  After  acquiring  the  junior  mortgage  he 
stood  chargeable  with  notice  of  all  that  pertained  to  both 
mortgages.  He  might  have  amended  his  complaint  and  de- 
manded the  foreclosure  of  both  mortgages.  He  seemingly 
preferred,  nevertheless,  to  ignore  the  existence  of  the  junior 
mortgage,  and  to  take  a  decree  for  the  sale  of  the  equity  of 
redemption  upon  which  only  the  junior  mortgage  was  opera- 
tive as  a  lien.  He  then  caused  and  permitted  the  entire  lot 
to  be  sold  to,  and  purchased  by,  a  stranger  to  the  decree  for 
only  the  aggregate  amount  due  upon  the  senior  mortgage. 

Whether,  under  the  circumstances,  the  appellant  was  guilty 
of  such  laches  as  would  have  restrained  him  from  redeeming 
at  any  time  is  a  question  we  have  not  considered.  It  is  suf- 
ficient for  us  to  hold,  as  we  feel  constrained  to  do,  that  he 
was  estopped  from  redeeming  after  the  statutory  year  had  ex- 
pired. 

The  judgment  is  affirmed,  with  costs. 

Mitchell,  C.  J.,  having  been  oi  counsel  in  this  cause, 
took  no  part  in  its  decision. 
Filed  May  26, 1885. 


MAY  TERM,  1886.  129 


Furnas  v.  Friday. 


No.  11,686. 

Furnas  v.  Friday. 

Fraud. — SdeiUer. — Pleading. — It  is  not  necessary  to  aver  in  a  complaint  to 
recover  for  damages  resulting  from  a  fraudulent  representation,  that  it 
was  known  to  be  untrue  by  the  person  by  whom  it  was  made. 

Same. — Where  there  is  an  honest  purpose,  and  no  intention  or  attempt  to 
deceive,  nor  any  reckless  statement,  there  is  no  legal  fraud,  although  the 
statement  may  not  be  true ;  and  a  complaint  which  merely  shows  that 
a  statement  was  made  which  was  not  true  is  insufficient  on  demurrer. 

From  the  Porter  Circuit  Court. 

A.  L,  JoneSy  F.  P.  Jones  and  J,  IF.  Rose,  for  appellant. 
H\  Johnston,  for  appellee. 

Elliott,  J, — ^The  third  paragraph  of  the  appellee's  com- 
plaint)  omitting  the  formal  parts,  reads  thus :  "  The  plaintiff 
was  desirous  of  purchasing  and  stocking  his  farm  with  a  num- 
ber of  good,  healthy,  sound  sheep,  in  addition  to  the  flock 
he  then  owned  and  had  on  said  farm,  and  the  defendant,  hear- 
ing of  plaintiff 's  desire  to  so  purchase  sheep,  represented  and 
stated  to  him  that  he,  the  defendant,  had  a  flock  of  good, 
healthy,  sound  sheep,  free  from  disease  of  all  kind,  and  caused 
plaintiff  to  look  at  said  sheep,  which  then  appeared  sound  and 
free  from  disease,  and  the  defendant  repeated  his  representa- 
tion that  the  sheep  were  sound  and  free  from  disease,  and  the 
plaintiff,  acting  and  relying  on  the  representations  of  the  de- 
fendant, as  the  defendant  well  knew,  bought  the  sheep  for  the 
price  of  three  hundred  and  twenty-five  dollars,  and  took 
them  to  his  form,  and  so  relying  on  said  representations,  placed 
sheep  so  bought  by  him  in  the  field  with  his  flock  of  sound 
and  healthy  sheep ;  that  the  sheep  so  purchased  of  the  defend- 
ant were  not  sound  or  healthy,  but  were  infected  with  a  fatal 
and  contagious  disease,  known  as  the  scab.'' 

The  modem  doctrine  is  that  fraud  may  exist  without  knowl- 
edge of  the  untruth  of  the  representations  made  to  induce  a 
party  to  enter  into  a  contract.  The  text- writers  fully  approve 
Vol.  102.— 9 
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the  doctrine,  and  it  has  found  favor  in'  this  court.  West  v. 
m^^A^,  98  Ind.  335;  Roller  v.  Blair,  96  Ind.  203;  Bethell 
V.  Bethell y  92  Ind.  318 ;  Brooks  v.  Riding,  46  Ind.  15;  Kreuy- 
son  V.  Clovd,  45  Ind.  273 ;  Booker  v,  Goldaboroughy  44  Ind* 
490;  Frenzel  v.  Miller,  37  Ind.  1 ;  S.  C,  10  Am.  R.  62*  The 
third  paragraph  of  the  complaint  is,  therefore,  not  bad,  for 
the  reason  that  it  does  not  aver  that  the  defendant  knew  the 
representations  made  by  him  were  untrue. 

Although  it  is  true  that  a  complaint  seeking  a  recovery  for 
injuries  arising  from  misrepresentations  need  not  allege  that 
the  defendant  knew  that  his  representations  were  felse,  it  \» 
necessary  that  it  should  state  fact«  showing  that  they  were 
fraudulent.  Representations  made  for  an  honest  purpose,  and 
with  fair  reason  for  believing  them  to  be  true,  can  not  be 
deemed  to  constitute  fraud,  although  it  may  turn  out  that  they 
were  not  true.  It  is  clear  that  the  paragraph  before  us  doe» 
not  charge  fraud,  for  it  does  not  aver  that  there  was  any  pur- 
pose  to  defraud,  nor  that  there  was  any  reckless  misstatement. 
On  the  contrary,  the  fair  conclusion  from  the  facts  stated  is,, 
that  the  appellant  acted  honestly,  stated  what  he  believed  to- 
be  true,  and  gave  the  plaintiff  a  full  opportunity  to  examine 
the  sheep  for  himself.  If  the  complaint  had  shown  that  the 
defendant  professed  to  be  an  expert,  and  that  he  induced  the 
plaintiff  to  rely  upon  his  superior  judgment  or  skill,  or  if  it 
had  shown  that  the  defendant  made  the  representations  for  a 
fraudulent  purpose,  or  had  recklessly  made  them,  a  very  differ^ 
ent  case  would  have  been  presented.  Where  there  is  an  hon- 
est purpose,  and  neither  recklessness  nor  carelessness,  there  can 
be  no  fraud,  for  fraud  involves  moral  turpitude,  and  where  there 
is  neither  a  dishonest  purpose  nor  recklessness,  there  can  be  no 
moral  wrong.   Watson  Coal,  etc.,  Co,  v.  Oasteel,  68  Ind.  476. 

The  fourth  paragraph  of  the  complaint  is  substantially  the 
same  as  the  third,  and  must  be  held  bad  for  the  same  reason, 
that  the  latter  paragraph  is  condemned. 

Judgment  reversed. 

Filed  May  25,  1885. 
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Pbomibboby  'SarE.—ConsidenUion.— Failure  of. — FUadmg.—To  a  complaint 
upon  a  promissory  note,  an  answer  that  the  sole  consideration  was  the 
conveyance  by  deed,  with  covenants,  of  a  tract  of  land  to  which  the 
plaintiff  had  no  title  whatever,  but  falsely  and  fraudulently  represented 
that  he  had  a  good  title,  which  he  knew  to  be  false,  upon  which  the  de- 
fendant relied,  is  bad  on  demurrer. 

From  the  Kosciusko  Circuit  Court. 

J,  D.  Wildman  and  i.  W,  Royse,  for  appellants* 

T.  R.  Marshall  and  W.  F.  MoNagny,  for  appellee. 

NiBLACK,  J. — Suit  by  Edwin  L.  Barber  against  Albert  M, 
Grubbs  and  Jesse  Grubbs^  upon  a  promissory  note  for  $250, 
with  interest  at  eight  per  cent.,  and  including  attorney's  fees. 

The  defendants  answered  :  First  The  general  denial.  Sec- 
ond, That  the  note  was  given  without  any  consideration* 
Third.  That  the  defendant  Albert  M.  Grubbs  was  the  prin- 
cipal in,  and  the  said  Jesse  Grubbs  only  surety  upon,  the 
note ;  that  the  note  was  executed  in  consideration  of  a  pre- 
tended sale  and  conveyance  by  the  plaintiff  to  the  said  Albert 
M.  Grubbs  of  a  certain  lot  or  parcel  of  ground,  particularly 
described ;  that  at  and  before  the  time  at  which  said  lot  was 
so  sold  and  conveyed  to  him,  the  said  Albert  M.  Grubbs,  the 
plaintiff,  fitlsely  and  fraudulently  represented  to  him,  the  said 
Albert,  that  he  held  said  lot  by  a  good  and  sufficient  title  in 
fee  simple,  and  had  a  good  right  to  sell  and  convey  the  same  ; 
that  the  said  Albert  M.  Grubbs,  relying  upon  such  false  and 
fraudulent  representations,  and  believing  them  to  be  true,  pur^ 
chased,  and  received  a  deed  for,  said  lot  from  the  plaintiff, 
and,  with  his  co-defendant,  executed  the  note  sued  on ;  that 
said  representations  were  fitlse,  and  known  to  be  so  by  the 
plaintiff  when  he  so  made  the  same ;  that  the  plaintiff  was 
not  then  the  owner  of  the  lot  in  question  in  fee  simple,  or  by 
any  other  good  title ;  that,  on  the  contrary,  said  lot  was  then 
held  and  owned  by  the  heirs  of  one  Martha  Hayes,  deceased. 
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Wherefore  it  was  averred  that  the  consideration  of  the  not« 
had  failed. 

A  demurrer  was  sustained  to  this  last  paragraph  of  the  an- 
swer, and  that  was  followed  by  a  finding  and  judgment  in 
fiivor  of  the  plaintiff  for  the  amount  of  the  note,  with  an  ad- 
ditional sum  for  interest  and  attorney's  fees. 

Error  is  assigned  only  upon  the  decision  of  the  circuit  court 
sustaining  the  demurrer  to  the  third  paragraph  of  the  answer 
as  above  set  forth.  The  facts  contained  in  that  paragraph 
might  have  constituted  an  important  eh^ment  in  an  action  for 
the  rescission  of  the  contract  for  the  purchase  of  the  lot,  but 
they  were  insufficient  as  a  defence  to  this  suit.  When  noth- 
ing is  averred  to  the  contrary,  the  inference  i.s  that  a  deed  of 
conveyance  carries  with  it  the  possession  of  the  property  con- 
veyed, and,  acting  on  that  inference  in  the  present  instance, 
we  must  assume  that  Albert  M.  Grubbs  was  at  the  time  of 
the  commencement  of  this  suit,  as  well  as  at  the  time  of  the 
trial,  in  possession  of  the  lot  purchased  by  him  of  the  plaintiff. 

It  is  a  well  settled  legal  conclusion,  supported  by  elemen- 
tary writers  and  a  long  line  of  cases  in  this  State,  that  where 
a  deed  is  made  and  accepted,  and  jwssession  taken  under  it, 
want  of  title  in  the  vendor  will  not  enable  the  purchaser  to 
resist  the  payment  of  the  purchase-money,  or  recover  more 
than  nominal  damages  on  the  covenants  in  his  deed,  while 
he  retains  the  deed  and  remains  in  possession,  and  has  been 
subjected  to  no  inconvenience  or  expense  on  account  of  his 
alleged  or  supposed  defective  title.  Beal  v.  Beal^  79  Ind. 
280;  Gibwn  v.  Richart,  83  Ind.  313. 

This  question  was  very  fully  considered  in  the  recent  case 
of  Marsh  v.  ThompsoUy  post,  p.  272,  and  on  the  authority  of 
that  case  the  judgment  in  this  case  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  17,  1885. 
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PBACncK.— Oy«rfion  to  Evidence,— An  objection  to  evidence  on  the  ground  

that  it  is  incompetent,  without  stating  in  what  its  incompetency  consists^ 
is  too  general  to  raise  any  question  for  the  Supreme  Court 

Same.— Open  and  Qo9e. — Approprialum  </  Lixndfor  BaUroad, — In  a  proceed-       ^ 
ing  instituted  by  a  railroad  company  to  appropriate  land  for  the  con- 
struction of  its  road,  on  appeal  to  the  circuit  court  taken  by  both  parties 
by  the  filing  by  each  of  exceptions  to  the  assessment  of  damages,  the 
land-owner  has  the  right  to  the  open  and  close. 

Same. — TjvdnuclwM  to  Jury. — When  instructions  taken  together  state  the 
law  of  the  case  correctly,  the  fact  that  one  clause  therein,  considered  sep- 
arately, is  doubtful  or  erroneous,  will  not  constitute  ground  for  reversing 
the  judgment. 

From  the  Madison  Circuit  Court. 

a  W.  Fairbanks,  J.  H.  Mdlett  and  E.  H.  Bundy,  for  ap- 
|)e]]ant. 
J,  M,  Brown,  for  appellee. 

Franklin,  C. — This  was  a  proceeding  by  appellant  to  ap- 
propriate a  portion  of  the  land  of  appellee  for  the  construc- 
tion of  its  road. 

Written  exceptions  were  duly  filed  by  each  party  to  the 
assessment  of  damages  by  the  appraisers,  and  the  cause  thereby 
appealed  to  the  Henry  Circuit  Court,  and  from  thence,  by 
change  of  venue,  the  cause  was  transferred  to  the  Madison 
Circuit  Court,  where  the  case  was  tried  upon  the  issues 
joined  upon  the  exceptions. 

There  was  a  verdict  and  judgment  for  the  appellee.  Ap- 
pellant filed  a  motion  for  a  new  trial,  which  was  overruled. 
The  error  assigned  is  the  overruling  of  the  motion  for  a  new 
trial. 

The  reasons  for  a  new  trial,  which  are  insisted  upon  for  a 
reversal  of  the  judgment,  are,  that  the  damages  are  excessive, 
error  in  the  admission  of  evidence,  in  allowing  the  defendant 
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to  o)>en  and  close  the  evidence  and  the  argument  to  the  jury^ 
and  in  instructions  to  the  jury. 

It  is  first  insisted  by  appellant  that  the  court  erred  in  per- 
ipitting  the  appellee  to  ask  certain  witnesses,  while  on  the 
stand,  to  testify  in  relation  to  the  value  of  the  land  before  ap- 
propriation, and  also  after  appropriation,  and  in  permitting 
said  witnesses  to  answer  and  testify  in  relation  to  the  same. 

The  objections  made  to  this  testimony  in  the  court  below 
were  that  it  was  incompetent,  immaterial  and  irrelevant. 

This  court  has  repeatedly  held  that  objections  to  the  ad- 
missibility of  testimony,  in  order  to  be  available,  must  be 
specifically  pointed  out,  and  that  the  objection  that  it  is  in- 
competent is  too  general  to  present  any  question  to  this  court ; 
that  the  objection  should  state  wherein  the  incompetency 
consists ;  hence  we  decide  nothing  in  relation  to  the  compe- 
tency of  such  testimony.  See  the  cases  of  McCldlan  v. 
Bond,  92  Ind.  424,  Milh  v.  WirUer,  94  Ind,  329,  Stanley  v. 
Sutherland,  54  Ind.  339. 

It  is  not  insisted  by  appellant  in  its  brief,  and  can  not  rea- 
sonably be  said,  that  the  testimony  was  immaterial  or  irrele- 
vant ;  we,  therefore,  find  no  error  in  the  admission  of  evidence. 

The  question  as  to  which  party  was  entitled  to  open  and 
close  the  evidence  and  argument  to  the  jury,  presents  consid- 
erable difficulty ;  there  is  a  want  of  uniformity  in  the  authori- 
ties on  this  question. 

In  South  Carolina,  it  is  held  that  the  appellant  has  the  open 
and  close  on  the  appeal.  See  the  case  of  Charleston,  etc.,  JJ. 
R.  Co.  V.  Blake,  12  Rich.  L.  634.  And  where  the  land- 
holder appealed  from  the  assessment  to  the  circuit  court,  it 
has  been  held  in  this  State  that  he  has  the  right  to  open  and 
close.  Evanmlle,  etc.,  R.  R.  Co.  v.  Miller,  30  Ind.  209.  The 
following  language  is  used  therein :  "  Inasmuch  as  no  ques- 
tion but  the  measure  of  damages  was  presented  in  the  circuit 
court,  there  was  no  error,  we  think,  in  giving  the  appellee  the 
right  to  begin.     He  had  the  affirmative  of  the  question/' 

In  Georgia,  it  has  been  held  that  the  party  originally  mov- 
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ing  has  the  open  and  close  on  appeal.    Hai^iaon  v.  Young,  9 
Oa.  359. 

In  New  York,  it  has  been  held  that  the  commissioners  de- 
-eide  which  party  shall  have  the  open  and  close,  and  their 
decision  is  final.  Albany y  etc.,  R,  It,  Co.  v.  Lansing,  16 
Barb.  68. 

In  ^lassachusetts,  it  has  been  held  that  the  owners  of  the 
laud  have  the  affirmative  of  the  issue  as  to  the  value  of  the 
land,  and  hence  the  right  to  open  and  close,  without  regard 
to  which  party  initiated  the  proceedings  or  prosecuted  the 
appeal.  And  the  same  rule  has  been  established  in  Minne- 
sota and  Oregon.  See  the  cases  of  Burt  v.  WiggkswoHh,  117 
Mass.  302,  Minnesotay  etc.,  R.  R.  Co.  v.  Doran,  17  Minn.  188, 
Oregonyetc.y  R.  R.  Co.  v.  Barlow,  3  Oregon,  311,  Connecti- 
cut  River  R.  R.  Go.  v.  Clapp,  1  Gush.  559.  The  same  lan- 
guage is  substantially  used  by  Mills  on  Eminent  Domain, 
section  92. 

In  the  case  of  Connecticut  River  R.  R.  Co.  v.  Clapp,  aur- 
pray  it  is  said :  ^^  In  cases  where  a  reassessment  of  damages 
is  to  be  made  by  a  jury,  after  an  assessment  has  been  made 
by  the  commissioners,  it  is  immaterial  which  party  makes 
the  application  for  such  reassessment.  The  party  claiming 
damages,  the  same  being  unliquidated,  and  to  be  settled 
by  the  jury,  has  the  right  of  opening  and  closing  the  cause. 
*  *  *  The  only  question  for  the  jury  in  this  case  was  a  ques- 
tion of  damages,  which  they  were  bound  to  assess  without 
any  regard  to  the  previous  assessment  by  the  commissioners. 
There  seems,  therefore,  no  reason  for  allowing  the  petitioners 
to  open  and  close.*' 

In  the  case  of  Burt  v.  Wigglesxoorth,  supra,  the  following 
laoguage  is  used :  "  This  proceeding  is  not  like  an  ordinary 
action  at  law.  Although  the  petition  of  the  agent  of  the 
United  States  is  the  first  step  in  the  proceeding,  nothing  is 
submitted  to  the  jury  but  the  appraisement  and  valuation 
of  the  land  to  be  taken.  The  affirmative  of  that  issue  rests 
upon  the  owners  of  the  land,  and,  as  in  other  cases  of  the  as- 
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fiessment  of  compensation  to  be  made  for  private  property 
or  rights  taken  for  the  public  use,  they  have  the  right  to  open 
and  close,  without  regard  to  the  question  by  which  party  the 
petition  is  filed  upon  which  the  trial  by  jury  is  had/'  See 
authorities  cited  in  support  thereof. 

In  the  case  under  consideration  both  parties  filed  excep- 
tions to  the  report  of  the  appraisers^  and  thereby  both  parties 
appealed  to  the  circuit  court.  The  result  of  the  appeal  was 
to  set  aside  the  report  of  the  appraisers,  which  could  not  be 
used  for  any  purpose  upon  the  trial  in  the  circuit  court;  but 
the  questions  of  the  value  of  the  land  taken,  and  the  amount 
of  the  damages,  had  to  be  tried  de  novOy  the  same  as  if  there 
had  been  no  assessment  by  appraisers.  Our  statute  provides : 
''  That  notwithstanding  such  appeal,  such  company  may  take 
possession  of  the  property  therein  described,  as  aforesaid,  and 
the  subsequent  proceedings  on  the  appeal  shall  only  affect  the 
amount  of  compensation  to  be  allowed."  R.  S.  1881,  sec^ 
3907. 

In  the  case  of  Grand  Rapida,  dCy  R.  R.  Co.  v.  Horn,  41 
Ind.  479,  there  was  an  agreement  of  the  parties  that  the  as- 
sessment which  had  been  made  be  set  aside,  that  all  other 
questions  be  waived,  and  the  amount  of  the  damages  was  the 
only  question  to  be  determined.  No  exceptions  were  filed  to 
the  report  of  the  appraisers.  The  case,  by  agreement,  was- 
appealed  to  the  circuit  court  for  the  reassessment  of  the  dam- 
ages, and  in  that  case  this  court  said :  "  We  are  not  willing 
to  say  that  it  was  error  to  allow  the  appellees  to  open  and 
close.*'  Notwithstanding  the  agreement,  the  status  of  the  case 
in  the  circuit  court,  in  so  far  as  the  assessment  of  damages 
was  concerned,  was  the  same  as  if  it  had  been  appealed  by 
both  parties  upon  that  question.  See  the  cases  of  McMahon 
v.  Cindnnatij  etc.,  JB.  R.  Co.,  5  Ind.  413,  and  Swinnei/  v.  Fort 
Wayne,  etc.,  R.  R.  Co.,  59  Ind.  205. 

The  real  question  between  the  parties  does  not  depend  upon 
which  party  excepts  and  appeals  ;  but  the  same  question  is  to 
be  tried,  whether  the  appeal  is  taken  from  the  award  by  the 
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petitioner  or  the  land-owner.  And  as  this  court  has  held  that 
where  the  appeal  is  taken  by  the  land-owner  he  shall  have 
the  open  and  close,  and  where  the  appeal  is  taken  by  agree- 
ment the  land-owner  shall  have  the  open  and  close,  and  in 
accordance  with  what  seems  to  be  the  weight  of  authority 
oatside  of  this  State^  we  hold  that  when  the  exceptions  have 
been  filed  and  an  appeal  taken  by  both  the  parties,  the  land- 
owner has  the  right  to  open  and  close  the  cause.  There  was 
no  error  in  this  ruling  of  the  court. 

Of  the  instructions  complained  of  in  the  motion  for  a  new 
trial,  the  following  language,  in  the  second  instruction,  is  ob- 
jected to  by  appellant'  in  its  brief:  ^^ And  if  you  find  from  a 
preponderance  of  the  evidence  that  the  defendant  Cook  has 
sustained  damages  from  the  appropriation  of  his  real  estate, 
the  measure  of  his  damages  would  be  the  value  of  the  land 
appropriated  and  taken,  together  with  the  damages,  if  any,  to 
the  residue  of  the  land  owned  by  him,  by  reason  of  such  ap- 
propriation ;  also  the  costs  of  fences  necessary,  if  any,  and 
their  maintenance ;  also  inconveniences,  if  any,  that  are  oo- 
casioned  by  such  appropriation  by  the  defendant,  in  the  use 
and  enjoyment  of  his  farm.'* 

The  objection  to  this  clause  of  the  second  instruction  is, 
that  it  tells  the  jury  they  may  allow  double  damages,  first, 
general  (that  includes  all),  and  then  specific  added  thereto. 

We  do  not  think  the  language  is  liable  to  that  construc- 
tion, especially  when  taken  in  connection  with  the  whole  in- 
struction. The  first  clause  thereof  tells  the  jury  that  the 
question  for  them  to  determine  is  the  amount  of  damages,  if 
any,  that  the  defendant  has  sustained  on  account  of  the  ap- 
propriation; and  in  the  second  clause,  in  estimating  the  dam- 
ages, the  court  first  calls  the  attention  of  the  jury  to  the  direct 
damages  to  the  land,  the  value  of  the  land  taken  and  diminu- 
tion of  the  value  of  the  other  lands  of  the  defendant  not 
taken,  and  tells  the  jury  that  they  may  also  find  the  conse- 
quential damages,  such  as  the  costs  of  fences  and  inconvenience 
in  the  use  of  the  farm.     The  instruction  might  have  been 


138 


SUPREME  COURT  OP  INDIANA, 


The  Carthage  Turnpike  Company  r.  Andrews. 


-worded  differently,  so  as  to  make  its  meaning  more  definite, 
by  the  use  of  the  word  "  including/'  instead  of"  also."  But 
we  do  not  think  the  language  was  calculated  to  mislead  the 
jury,  and  cause  them  to  assess  double  damages.  Taking  all 
the  instructions  together,  we  think  the  law  was  correctly  stated 
to  the  jury,  and  in  such  cases,  if  one  clause  of  an  instruction, 
taken  abstractly,  should  be  doubtful  or  erroneous,  it  is  harm- 
less, and  not  sufficient  ground  for  reversing  the  judgment. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
The  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is  in 
all  things  affirmed,  with  costs. 

Filed  April  4, 1885 ;  petition  for  a  rehearing  overruled  June  24, 1886. 
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CJoNTiNUANCB.— -468en<  WUness  Incompetent^^A.  continuance  should  not  be 
granted  for  the  absence  of  a  witness,  who  if  present  would  not  be  com- 
petent to  testify  if  objected  to;  e.  9.,  a  physician  whose  knowledge  of 
the  facts  came  to  him  in  his  professional  capacity. 

Evidence.— Pptnwn«.--A'(m^J2rpe»e  Fi<ne88.-A  witness,  not  an  expert, 
is  competent  to  give  an  opinion  as  to  the  health  and  physical  condi- 
tion of  another,  based  upon  facts  within  his  personal  knowledge,  which 
should  first  be  stated.  For  reference  to  many  authorities  on  the  sub- 
ject see  opinion. 

8AME.—Deelar<Uums  08  to  /njuna.— Statements  and  complaints  made  by  a 
party  injured  as  to  his  sufferings  and  symptoms  at  the  time,  whether 
made  to  his  surgeon  or  to  others,  are  competent  evidence  in  his  behalf 
in  a  suit  to  recover  for  his  injuries. 

Same.— Damages.— In  a  suit  for  personal  injury,  where  the  complaint  avers 
that  the  plaintiff  was  a  physician,  and  by  reason  of  the  injury  is  una- 
ble to  follow  his  profession,  it  is  competent  to  prove  these  facts,  and 
also  what  his  practice  prior  to  the  injury  was  worth ;  also  the  extent 
of  his  injury  nnd  its  probable  duration. 

Measure  of  T)AMAQVS,-Ptraon(a  Tvjnry.'-Oim  FoUmped.-CHty  (^  Indiana- 
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poiU  Y.  QaaUmy  58  Ind.  224,  announces  a  correct  rule  for  the  measure 
of  damages  in  a  salt  for  personal  injury. 
ExcESiVE  Damages. — Ten  thousand  dollars  will  not  be  held  excessive 
damages  by  the  Supreme  Court  for  personal  injury  to  a  physician  whose 
professional  earnings  were  two  thousand  dollars  per  annum,  and  who  suf- 
fered greatly,  was  rendered  permanently  unable  to  practice  afterwards,  ^ 
and  must  sooner  or  later  die  from  the  injury. 

From  the  Henry  Circuit  Court. 

a  G.  CffuU,  R  A.  Black,  J.  H.  Mellett,  E.  H.  Bundy,  W. 
A.  CuUerty  B.  L.  Smith  and  W.  J.  Henley,  for  appellant. 
./.  A.  New  and  /.  W.  Jones,  for  appellee. 

ZoLLARS,  J. — One  of  appellant's  bridges,  over  which  ap- 
pellee was  driving,  broke  and  fell,  and  he  was  thereby  in- 
jured. He  brought  this  action  to  recover  damages,  charging 
jippellant  with  negligence  in  not  maintaining  the  bridge  in  a 
proper  and  safe  condition. 

Besides  the  allegations  of  other  injuries  received,  it  is 
averred  in  the  complaint  that  appellee's  spine  was  so  perma- 
nently injured  that  he  can  not,  nor  will  he  ev^r  be  able  to, 
follow  his  profession  as  a  practicing  physician. 

Appellant  predicates  one  of  its  assignments  of  error  upon 
the  overruling  by  the  court  below  of  its  motion  for  a  con- 
tinuance. 

In  the  affidavit  filed  in  support  of  the  motion  it  is  stated 
that  it  is  expected  to  prove  by  an  absent  witness,  that  prior  to 
the  injuries  complained  of  appellee  was  "afflicted  with  spinal 
disease  and  trouble,  of  the  same  character  now  alleged  in  said 
complaint  to  have  been  caused  by  said  alleged  injury,  and  to 
such  an  extent  that  said  plaintiff  claimed  and  alleged  to  said 
witness  that  he  was  unable  to  practice  his  profession,  and 
would  have  to  abandon  it." 

It  is  further  stated  in  the  affidavit,  "  that  said  witness  is  a 
physician,  and  prior  to  said  alleged  injury  to  the  plaintiff,  was 
consulted  as  such  physician  by  said  plaintiff  in  regard  to  his 
said  spinal  affection  and  disease,'*  etc. 

Aside  from  the  question  that  might  have  been  made  here, 
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that  the  affidavit  is  not  in  the  record,  not  having  been  brought 
into  it  by  bill  of  exceptions  or  order  of  court,  and  aside  from 
other  objections  to  the  affidavit,  some  of  which  are,  perhaps^ 
well  taken,  the  objection  that  the  absent  witness  is  shown  to 
be  incompetent  to  testify  to  the  facts  alleged  to  be  within  hi& 
knowledge,  is  a  fatal  objection.  It  is  clearly  shown  by  the 
affidavit  that  all  the  information  the  absent  witness  has  i& 
what  came  to  him  as  the  physician  of  appellee ;  such  infor- 
mation can  not  be  divulged  by  the  physician  as  a  witness. 
Masonic  Mut.  Benefit  Aas'n  v.  Beck,  77  Ind.  203  (40  Am.  R* 
295);  Excelsior  MtU.  Aid  Asa'n,  etc.,  v.  Riddle,  91  Ind.  84; 
Penn  Mut.  L.  Ins.  Co.  v.  Wiler,  100  Ind.  92. 

Appellee,  probably,  might  have  waived  the  point,  and  al- 
lowed his  physician  to  testify,  but  we  can  not  indulge  the  pre- 
sumption that  he  would  have  done  so  in  order  to  overthrow 
the  ruling  of  the  court  below,  especially  when  he  resisted  the 
continuance,  and  argues  here  the  incompetency  of  the  witness 
to  testify  to  the  facts  stated  in  the  affidavit  for  continuance. 

It  is  argued^  at  length  by  appellant's  counsel,  that  the  mo- 
tion for  a  new  trial  should  have  been  sustained,  because  of 
the  admission  of  improper  testimony  by  the  trial  court. 

It  is  urged  on  the  part  of  appellee  that  no  such  question  is 
before  us,  because  the  record  does  not  show  that  proper  ob- 
jections were  made  and  exceptions  saved.  In  some  instances 
that  is  so,  and  without  extending  this  opinion  to  point  out 
the  instances  where  such  is  the  case,  we  notice  the  points  in 
the  argument  where  the  objections  and  exceptions  seem  to 
have  been  properly  made  and  saved. 

James  O.  Butler,  one  of  appellee's  witnesses,  testified  that 
he  had  known  him  since  his  boyhood,  and  had  seen  him  fre- 
quently, and  during  the  five  years  preceding  the  trial  had 
lived  near  him.  After  having  stated  this,  the  following  ques- 
tions, over  appellant's  objections,  were  put  to  the  witness  by 
appellee's  counsel*,  and  the  following  answers  made,  viz. : 

"  Question.  What  has  been  his  health  and  physical  condi- 
tion from  the  time  you  have  known  him  up  to  the  time  of 
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hia  injury?  Answer.  Why,  his  health  up  to  that  time  was 
good ;  he  seemed  to  be  stout  and  hearty,  so  far  as  I  know. 

"Ques.  What  was  his  physical  appearance?  Ans.  Why, 
he  appeared  to  be  stout  and  hearty. 

"  Q^ues.  Was  there  any  other  appearance?  Ans.  He  was  a 
good,  sound-looking  man,  with  some  life  about  him. 

"Ques.  How  was  he  as  to  flesh  before  this  injury?  Ans. 
He  was  fleshy ;  a  good  deal  fleshier  than  he  is  now. 

"  Ques.  How  was  he  as  to  weight  ?  Ans.  He  was  a  good 
deal  heavier  than  he  is  now ;  he  used  to  weigh  fron  one  hun- 
dred and  eighty  to  one  hundred  and  eighty-five  pounds. 

"Ques.  Since  the  injury  what  has  been  the  condition  of 
his  health  ?    Ans.  He  has  had  but  very  poor  health. 

"Ques.  What  has  been  his  physical  appearance?  Ans.  He 
has  been  very  weak  and  slow ;  he  does  not  seem  like  the  same 
man  hardly,  in  physical  strength. 

"Ques.  How  as  to  his  flesh  and  weight  since  the  injury? 
Ans.  Well,  he  has  fallen  ofl^  considerably. 

"Ques.  What  changes,  if  any,  have  you  observed  in  the 
expression  of  his  countenance?  Ans.  He  did  not  look  like 
the  same  man  hardly ;  that  is,  to  the  best  of  my.  knowledge ; 
he  did  not  seem  to  notice  things  like  he  used  to.'^ 

James  Anderson,  another  of  appellee's  witnesses,  testified 
that  he  had  known  him  intimately  and  seen  him  often  during 
the  last  twenty-four  years.  After  having  thus  testified,  the 
following  questions,  over  appellant's  objections,  were  pitH 
pounded  to  the  witness,  to  which  he  made  the  following  an- 
swers : 

"Question.  What  was  his  physical  condition  as  to  health 
up  to  the  time  of  the  injury?  Answer.  Well,  his  appearance 
looked  like  he  might  be  a  stout  man ;  I  always  supposed  he 
was  from  his  appearance ;  of  course,  I  am  no  doctor ;  he  had 
a  healthy  look. 

"Ques.  What  was  his  condition  as  to  health  and  physical 
condition  on  yesterday?  Ans.  Why,  he  looked  very  much 
•worn  down  to  what  he  was  the  last  time  I  saw  him.'' 
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The  substance  of  the  testimony  of  these  witnesses,  taken 
as  a  whole,  is  that  from  their  long  and  intimate  acquaintance 
with  appellee,  from  their  observations  of  him,  and  his  phys- 
ical  appearance,  certain  characteristics  of  which  they  gave, 
in  their  judgment,  he  was  a  stout  and  healthy  man  before  the 
injury,  and  sick  and  not  so  stout  thereafter.  Taken  as  a 
whole,  the  most  that  can  be  fairly  said  is  that  the  testimony 
amounts  to  the  opinions  of  the  witnesses,  based  upon  their 
observation  and  the  facts  stated. 

It  would  have  been  more  orderly  to  have  drawn  out  all  of 
the  statements  of  the  witnesses  before  asking  their  judgment 
or  opinion,  but  as  the  jury  were  put  in  possession  of  the  fact» 
as  a  part  of  the  testimony  in  chief,  it  would  seem  that  the- 
manner  and  order  in  which  it  was  done  ought  not  to  be  fatal 
to  appellee's  case.  It  should  be  observed,  too,  that  the  ob- 
jections below  were  not  that  the  witnesses  had  not  stated  the 
fiicts  upon  which  they  based  their  opinions.  The  objections 
were  broad  and  general  ones,  that  the  witnesses  could  not 
give  their  opinion,  because  they  were  not  experts. 

Regarding  the  testimony  as  we  think  it  should  be  regarded,, 
it  is  brought  within  the  general  rule  that  non-expert  wit- 
nesses may  give  their  opinions,  if  they  state,  as  far  as  possi- 
ble, the  facts  and  observations  upon  which  they  are  based. 
That  non-expert  witnesses  may  thus  give  their  opinions  is 
well  settled  by  the  adjudications  of  this  court.  House  v, 
FoH,  4  Blackf.  293;  City  of  Indianapolis  v.  Huffer,  30  Ind. 
235 ;  Benson  v.  McFadden^  50  Ind.  431 ;  Holten  v.  Boards 
etc.f  55  Ind.  194;  Ooffrrmn  v.  Reeves,  62  Ind.  334;  Statey  ex^ 
reL,  V.  Newlin,  69  Ind.  108 ;  Mills  v.  Winter,  94  Ind;  329. 

That  a  non-expert  may  give  an  opinion  at  all,  is  the  rule 
of  necessity.  He  must,  in  all  cases,  so  far  as  possible,  state 
the  facts  upon  which  he  bases  his  opinions.  When  the  case 
is  one  in  which  all  the  facts  can  be  presented  to  the  jury, 
then  no  opinion  can  be  given,  because  the  jury  are  as  well 
qualified  as  the  witness  to  form  a  conclusion.  But  there  are 
cases  where  the  witness  can  not  put  before  the  jury,  in  an  in- 
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telligible  and  comprehensible  form,  the  whole  ground  of  hi& 
judgment  or  opinion.  When  questions  as  to  the  conditions 
of  the  mind  and  body  are  the  questions  in  issue,  there  are 
often  many  things  in  the  acts,  deportment  and  appearance 
of  the  party  which  create  a  fixed  and  reliable  judgment  in  the 
mind  of  the  observer  that  can  not  be  conveyed  in  words  to 
the  jury.  That  a  person  appears  to  be  sad  or  sick  may  well 
be  known  by  observation,  and  yet  there  is  no  way  to  describe 
the  appearance  except  by  the  words  that  necessarily  embody 
the  conclusion  reached  by  observation.  In  such  cases,  if  the 
witness  states  that  he  is  acquainted  with,  has  had  opportunity 
to,  and  has  observed  the  party,  this,  it  has  been  held,  is  suffi- 
cient to  render  the  witness  competent  to  state  the  condition 
of  the  party  mentally  or  physically.  The  weight  to  be  giveii 
to  such  evidence,  of  course,  will  depend  upon  the  intelli- 
gence of  the  witness,  the  intimacy  of  his  acquaintance  with 
the  party,  and  upon  other  things  that  may  appear  by  the  ex- 
.  amination  in  chief,  and  by  a  cross-examination.  Bennett  v. 
Meehan^  83  Ind.  566  (43  Am.  R.  78),  and  cases  there  cited. 
In  this  case  the  court  quoted  with  approval  from  1  Whart. 
Ev.,  section  512:  "So  an  opinion  can  be  given  by  a  non- 
expert as  to  matters  with  which  he  is  specially  acquainted, 
but  which  can  not  be  specifically  described."  LoBhhaugh  v. 
Birdsell,  90  Ind.  466.  In  this  case,  the  court  quoted  with 
approval  from  1  Greenl.  Ev.,  section  440,  as  follows:  "  Non- 
experts may  give  their  opinions  on  questions  of  identity,  re- 
semblance, apparent  condition  of  body  or  mind,  intoxication, 
insanity,  sickness,  health,  value,  conduct,  and  bearing,  whether 
friendly  or  hostile,  and  the  like."  The  same  quotation  was 
made  with  approval  in  the  case  of  Johnson  v.  Thompson,  72 
Ind.  167  (37  Am.  R.  152).  See,  also,  Yost  v.  Conroy,  92 
Ind.  464  (47  Am.  R.  156) ;  Indiana,  etc.,  R.  W.  Co.  v.  Hale, 
93  Ind.  79;  Goodwin  v.  State,  96  Ind.  550;  Hamm  v,  J?o- 
mine,  98  Ind.  77;  Wilkinson  v.  Mosely,  30  Ala.  562; 
Blackman  v.  Johnson,  35  Ala.  252 ;  South  and  North  Ala.  R. 
R.  Co.  V.  McLendon,  63  Ala.  266 ;   Chicago,  etc.,  R.  R.  Co, 
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V.  George,  19  111.  510;  Willis  v.  Quimhy,  11  Foster  (N.  H.) 
485;  Elliott  v.  Van  Buren,  33  Mich.  49  (20  Am.  R,  668); 
Oulver  V.  Dwight,  6  Gray,  444;  Irish  v.  Smith,  8  S.  &  R. 
573 ;  Parker  v.  Boston,  etc.,  Co.,  109  Mass.  449  ;  Best  Prin. 
Ev.  494;  Commonwealth  v.  Sturtivant,  117  Mass.  122  (19 
Am.  R.  401);  Evans  v.  People,  12  Mich.  27;  Abbott  Trial 
Ev.  599,  600.  Under  our  own  cases,  and  those  above  cit^d, 
some  of  which  carry  the  rule  further  than  it  is  necessary  for 
us  to  extend  it  here,  the  testimony  objected  to  was  compe- 
tent. 

Physicians  were  allowed  to  testify  to  declarations  and  com- 
plaints made  to  them  by  appellee  as  to  his  sufferings  when 
they  were  examining  and  treating  him  for  the  injuries.  Other 
witnesses  were  allowed  to  give  the  declarations  and  complaints 
of  appellee  to  them  in  relation  to  his  loss  of  sleep,  appetite 
and  taste,  freezing  in  summer  time,  and  sufferings  in  other 
respects. 

These  declarations  and  complaints  were  made  at  various 
times  from  the  receiving  of  the  injury  until  the  bringing  of 
the  action.  They  were  not  by  way  of  narrations  of  past  suf- 
ferings, but  had  reference  to  the  times  when  made.  This  ev- 
idence, we  think,  was  competent  and  proper.  For  whatever 
appellee  may  have  suffered  mentally  or  physically  during  the 
period  from  the  injury,  as  well  as  for  the  permanent  loss  of 
health,  he  is  entitled  to  recover,  if  he  is  entitled  to  recover 
at  all.  And  to  show  the  extent  of  the  suffering,  his  declara- 
tions and  complaints  at  the  time,  or  at  any  one  time,  are  com- 
petent. How  much  weight  should  be  given  to  such  decla- 
rations, is  a  question  for  the  jury.  This  court  has  approved 
the  following  from  1  Greenl.  Ev.,  section  102:  "Wherever 
the  bodily  or  mental  feelings  of  an  individual  are  material  to 
be  proved,  the  usual  expressions  of  such  feelings,  made  at  the 
time  in  question,  are  also  original  evidence.  If  they  were  the 
natural  language  of  the  affection,  whether  of  body  or  mind, 
they  furnish  satisfectory  evidence,  and  often  the  only  proof 
of  its  existence.  And  whether  they  were  real  or  feigned  is  for 
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the  jury  to  determine."  See  cases  cited  in  the  foot  notes. 
Town  of  ElkhaH  v.  Bitter,  66  Ind.  136 ;  1  Phillip^s  Ev.  180, 
182;  Abbott  Trial  Ev.  599,  and  notes;  Rogers  v.  Cmin, 30 
Texas,  284 ;  Elliott  v.  Van  Buren,  supra.  And  so,  too,  it  was 
proper  for  appellee  to  testify  as  to  his  suffering,  and  the  man- 
ner and  various  ways  in  which  he  was  disabled  and  made  to 
suffer  by  the  injuries  received. 

In  both  paragraphs  of  the  complaint  it  is  averred  that  ap- 
pellee has  been  a  practicing  physician,  and  that  by  the  injuries 
received  he  has  been  rendered  permanently  unable  to  follow 
his  profession,  to  his  damage.  Under  these  averments  it  was 
'Competent  for  him  to  prove  what  his  practice  had  been  worth 
prior  to  the  injuries,  and  that  by  the  injuries  he  was  rendered 
permanently  unable  to  follow  his  profession.  Tovm  of  Elkhart 
V.  RitteTy  supra;  City  of  Logansport  v.  Justice,  74  Ind.  378 
(39  Am.  R.  79) ;  8(mth  and  North  Ala,  R.  R.  Oo.  v.  McLen- 
don,  supra  ;    Abbott  Trial  Ev.  598. 

It  was  also  competent  for  the  attending  physicians  to  tes- 
tify as  to  the  character  and  extent  of  the  injuries,  their  prob- 
able duration,  and  that  they  would  disqualify  appellee  to  fol- 
low his  profession.  This  was  one  of  the  material  questions 
in  the  case,  and  could  in  no  way  be  so  readily  and  safely  de- 
termined as  by  the  testimony  of  physicians,  who  are  supposed 
to  be  competent  to  form  a  more  correct  judgment  upon  such 
matters  than  the  jury  could,  without  the  aid  of  such  testi- 
mony. Abbott  Trial  Ev.  600,  and  cases  cited ;  Oity  of  In-- 
dianapolis  v.  Gaston,  58  Ind.  224. 

By  the  motion  for  a  new  trial  the  question  was  made  be- 
low, and  is  urged  here,  that  the  trial  court  erred  in  giving 
the  seventh  instruction.  The  main  objection  urged  against 
the  instruction  is  that  it  did  not  lay  down  a  correct  rule  for 
tiie  measure  of  damages.  With  but  one  or  two  unimportant 
changes,  it  is  an  exact  copy  of  an  instruction  (No.  11)  ap- 
proved in  the  case  of  Oity  of  Indianapolis  v.  Gaston,  supra. 
That  case  is  sufficient  authority  in  support  of  the  instruction. 
Vol.  102.— 10 
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No  plausible  objection  can  be  made  that  the  instruction  is  not 
applicable  to  the  evidence  under  either  paragraph  of  the  com- 
plaint. 

The  verdict  and  judgment  rest  upon  evidence  which  tends 
to  sustain  them^  and  hence  this  court  can  not  overthrow  them 
upon  the  weight  of  the  evidence. 

The  question  is  made  and  urged  with  much  earnostuess 
that  the  damages  are  excessive.  Ten  tliousand  dollars  was. 
awarded  by  the  jury ;  but  in  view  of  appellee's  injuries  we  do- 
not  feel  that  this  court  should  pronounce  that  amount  ex- 
cessive. The  evidence  shows  that  appellee  has  suffered  much^ 
that  he  has  been  rendered  permanently  unable  to  practice  hift 
profession,  which,  prior  to  the  injuries,  brought  to  him  J2,00O 
per  year,  and  that  the  injuries  are  such  as  will  sooner  or  later 
result  in  death.  Town  of  Wederville  v.  Freemariy  66  Ind.  256. 

That  appellant  may  not  be  a  wealthy  corporation  can  no^ 
more  influence  courts  than  if  it  were  wealthy.  The  question 
in  such  cases  is,  not  the  financial  ability  of  the  wrong-doer, 
but  the  damages  to  the  injured  party. 

After  an  examination  of  the  several  questions  discussed  by 
counsel,  we  have  reached  the  conclusion  that  there  is  no  error 
in  the  record  for  which  the  judgment  should  be  reversed.  It 
is,  therefore,  affirmed,  with  costsw 

Filed  May  26, 1885. 
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Bailment. — Agricultural  Sodfiy. — Liability  </  to  Exhibilora. — An  agricul- 
tural  society  that  invites  persons  to  place  property  on  exhibition  at 
one  of  its  fairs,  and  promises  to  take  care  o£  articles  placed  in  its  charge* 
by  exhibitors,  is  a  bailee  for  hire,  and  it  h  responsible  for  a  loss  of  the* 
property  if  caused  by  its  negUgence  in  failing  to  perform. the  dutr^ 
created  by  its  promise. 

Same. — Contract. —  Connderation, — Where  parties  agree  npon  a  considera* 
tion  of  an  indeterminate  Yalne^tlie  courts  will  not  disturb  tbs  oootract 
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upon  the  ground  of  inadequacy  of  consideration,  and  the  act  of  an 
exhibitor,  in  placing  his  property  in  charge  of  an  agricultural  society 
in  answer  to  its  published  invitation  and  promise  to  take  care  of  the 
property,  constitutes  such  a  consideration. 

Demurrer  to  Evidence. — A  demurrer  to  evidence  admits  all  the  facts 
which  the  evidence  tends  to  prove,  and  all  reasonable  inferences  there- 
from;  and  the  court  can  not  in  such  case  weigh  the  evidence,  nor  can 
it  consider  evidence  favorable  to  the  party  demurring  if  there  is  a  con- 
flict 

CoHTRACT. — ISiblieation  of  Offer.— Aeceptanee.—WheTe  there  is  a  publica- 
tion of  an  offer,  the  contract  is  complete  when  it  is  accepted,  provided 
the  acceptance  takes  place  prior  to  the  withdrawal  of  the  offer. 

From  the  Vigo  Superior  Court. 

6'.  C  Davis  and  8,  B.  Davis,  for  appellant. 

/.  N.  Pierce,  T,  W.  Harper  and  B,  E.  Rhoads,  for  appellee. 

Elliott,  J. — Grathercd  into  a  condensed  form,  the  material 
averments  of  the  appellee^s  complaint  are  these :  The  Vigo 
Agricultural  Society  is  an  association  organized  under  the 
laws  of  the  State  for  the  purpose  of  conducting  fairs  for  the 
exhibition  of  agricultural  products,  manufactured  articles, 
and  other  things;  prior  to  September,  1883,  the  society  issued 
advertisements  inviting  persons  to  place  articles  on  exhibi- 
tion at  a  fair  to  be  held  in  that  month.  The  society  agreed 
to  take  care  of  articles  placed  on  its  ground  by  exhibitors, 
the  appellee,  in  response  to  the  invitation  of  the  society,  did 
put  a  gun  of  which  he  was  the  owner  on  exhibition  in  the 
place  appropriated  to  that  purpose,  and,  while  the  gun  "  was 
in  the  care  and  keeping  of  the  society,''  it  negligently  and 
carelessly  suffered  it  to  be  stolen,  without  any  feult  on  the 
part  of  the  appellee. 

The  question  presented  by  the  demurrer  to  the  complaint 
18  not  as  to  the  general  duties  and  liabilities  of  an  agricultu- 
ral association,  but  the  question  is  as  to  the  law  upon  the  facts  ^ 
pleaded.  The  case  made  by  the  complaint  is  one  of  bail- 
ment. The  bailment  was  not  a  gratuitous  one,  for  the  reason 
that  the  exhibition  of  the  gun,  in  response  to  the  invitation 
contained  in  the  advertisement  of  the  appellant,  constituted  a 


148  SUPREME  COURT  OF  INDIANA, 

The  Vigo  Agricultural  Society  v.  Bnimfiel. 

consideration  for  the  undertaking.  It  may  be  true  that  both 
parties  derived  a  benefit^  but  this  did  not  strip  the  contract 
of  its  character^  that  of  a  bailment  for  reward.  The  reward 
was  not,  it  is  true,  in  money,  but  it  was  nevertheless  a  re- 
ward in  the  form  of  an  act  performed  at  the  request  of  the 
bailee.  An  association  which  invites  persons  to  supply  arti- 
cles to  enable  it  to  conduct  an  exhibition  receives  some  con- 
sideration from  the  person  who  responds  to  its  invitation  by 
placing  articles  in  its  care  for  exhibition. 

Where  a  consideration  of  an  indeterminate  value  is  agreed 
upon  by  the  parties,  the  courts  will  not  undertake  to  de- 
termine its  adequacy,  but  will  respect  the  judgment  of  the 
parties  and  enforce  their  contract.  Wolford  v.  Powers^  85 
Ind.  294;  S.  C,  44  Am.  R.  16;  Williamaon  v.  Hitner,  79 
Ind.  233;  Neidefer  v.  Chastaitiy  71  Ind.  363;  S.  C,  36  Am. 
E.  198;  Smock  v.  Pierson,  68  Ind.  405;  S.  C.,^34  Am.  R. 
269 ;  Baker  v.  Roberts,  14  Ind.  552 ;  Hardesty  v.  Smith,  3 
Ind.  39.  The  complaint  avers  that  there  was  an  agreement 
to  take  care  of  the  gun,  and  the  facts  stated  show  a  sufficient 
consideration  for  the  agreement,  and,  as  the  contract  was  one 
of  bailment  for  hire,  the  bailee  is  responsible  for  the  loss  re- 
sulting from  its  negligence.  The  agreement  bound  the  so- 
ciety, and  if  its  negligence  caused  the  loss  it  must  respond. 
What  the  rule  would  be  where  there  was  no  promise  to  bcr 
stow  care  upon  the  articles  exhibited,  we  need  not  decide,  for 
here  there  was,  as  the  complaint  avers  and  the  demurrer  ad- 
mits, a  promise  which  created  a  bailment. 

The  appellant  demurred  to  the  evidence,  and  it  is  necessary, 
before  entering  upon  the  discussion  of  the  main  question,  to 
ascertain  and  state  the  rules  which  must  guide  us  in  consid- 
ering the  evidence.     These  principles  are  well  settled  : 

First.  The  demuiTer  admits  all  the  fects  proved,  admits  the 
existence  of  all  the  facts  which  there  is  evidence  tending  to 
establish,  and  admits  all  reasonable  inferences  which  may  be 
drawn  from  the  fects  and  the  evidence.   Wright  v.  Julia%  97 
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Ind.  109,  authorities  cited  p.  110;  WillcuU  v.  N(yi*thwe8tem 
Mut.  L.  Ins,  Co. J  81  Ind.  300,  and  authoHties  cited. 

Second.  "  On  a  demurrer  to  evidence,  everything  will  be 
taken  against  the  party  demurring  which  the  evidence  tends 
to  prove,  including  every  fair  inference  to  be  drawn  from  the 
evidence."  Eagan  v.  Downing^  55  Ind.  65;  Finnell  v.  Stringer, 
58  Ind.  555;  RadcUffv.  Radford,  96  Ind.  482. 

Third.  On  a  demurrer  there  is  no  weighing  of  the  evidence; 
all  inferences  are  against  the  demurring  party;  and  where 
there  is  a  conflict,  evidence  favorable  to  him  can  not  be  con* 
sidered.  Ruddell  v.  Tyner,  87  Ind.  529 ;  Adams  v.  Slate,  87 
Ind.  573;  Bethell  v.  Bethell,92  Ind.  318,tnde  p.  325;  Wright 
v.  Julian,  supra. 

Guided  by  these  rules,  our  task  is  to  ascertain  what  facts 
the  evidence  tends  to  prove,  what  inferences  these  iacts  lead 
to,  considered  most  strongly  against  the  appellant,  and,  ex* 
eluding  the  testimony  favorable  to  it,  accept  that  favorable  to 
the  appellee. 

The  testimony  shows  that  the  gun  was  taken  to  the  office 
of  the  secretary  of  the  society,  where  entries  were  made  by 
exhibitors ;  that  it  was  entered  in  the  proper  book ;  that  ap- 
pellee's agent  was  provided  with  an  exhibitor's  tag,  directed 
to  attach  it  to  the  gun  and  place  it  in  the  "  Mechanical  Hall," 
and  that  he  obeyed  the  directions  given  him.  This  hall  was 
a  large  building,  and  very  insecurely  fastened.  It  was  not 
guarded  by  any  policeman,  or  by  any  other  person.  It  was 
proved  that  the  chief  of  police  of  the  city  of  Terre  Haute^ 
who  was  employed  to  take  charge  of  the  policemen  engaged 
about  the  Mr  grounds,  suggested  to  one  of  the  principal  offi* 
cers  of  the  society  that  there  should  be  some  policemen  stationed 
about  the  "  hall,"  but  that  officer  directed  him  not  to  place  any 
policemen  about  it,  stating  that ''  there  was  nothing  in  it." 
In  making  this  statement  the  officer  was  in  error,  for  there 
were  articles  of  value  in  it  besides  the  appellee's  gun.  From 
the  hall,  where  it  had  been  placed  by  the  direction  of  the  sec- 
retary, it  was  stolen  and  carried  away.     Sometime  prior  to 
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the  time  the  &ir  was  held,  the  society  issued  advertisements 
inviting  persons  to  place  articles  on  exhibition,  and  these  ad- 
vertisements were  seen  and  read  by  the  appellee,  who  was  in- 
duced by  them  to  place  his  gun  on  exhibition.  In  one  of  the 
rules  issued  by  the  society,  and  contained  in  one  of  its  adver- 
tising pamphlets,  was  the  following:  ^^The  association  will 
keep  an  efficient  police  force  on  the  grounds  day  and  night 
to  take  care  of  articles  on  exhibition,  but  will  not  be  respon- 
sible for  any  damages.'^ 

The  clear  and,  indeed,  the  only  legitimate  inference  from 
the  evidence  is,  that  the  appellant  neglected  to  keep  an  effi- 
cient police  force  on  the  grounds.  It  appears  that  the  atten- 
tion of  its  officers  was  called  to  the  inadequacy  of  the  police ; 
to  the  fact  that  one  place  where  valuable  articles  were  kept 
was  wholly  without  guard  or  protection.  At  a  few  places  on 
the  grounds  there  were  policemen  on  guard,  but  none  about 
the  building  where  the  appellee's  gun  was  placed.  So  &r  as 
that  spot  was  concerned,  it  was  as  if  there  had  been  no  po- 
lice protection  at  all  supplied. 

We  do  not  deem  it  necessary  or  proper  to  discuss  the  gen- 
eral question  as  to  the  duties  and  liabilities  of  agricultural 
societies  organized  for  the  purpose  of  conducting  fairs,  for 
here  the  question  is  very  much  narrower.  The  question  here 
is  as  to  the  liability  of  a  society  that  invites  and  secures  the 
exhibition  of  articles  at  its  fair  upon  the  promise  to  "  keep 
an  efficient  police  force  on  the  ground  day  and  night  to  take 
care  of  articles  on  exhibition."  It  may  be  true  that  where 
there  is  no  promise  of  this  character  the  exhibitor  assumes 
the  risk,  but,  as  there  is  here  a  promise,  that  question  is  not 
before  us,  and,  of  course,  is  not  decided. 

It  is  an  elementary  principle  that  where  a  party  publishes 
an  offer  to  the  world,  and  before  it  is  withdrawn  another  acts 
upon  it,  the  party  making  the  offer  is  bound  to  perform  his 
promise.  An  American  author  says :  "  I  may  bind  myself 
contractually  by  a  general  proposal  to  do  a  particular  thing 
for  the  benefit  of  any  person  who  renders  me  a  particular 
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service,  or  takes  part  with  me  in  a  common  risk/^  1  Whart. 
Con.,  section  24.  The  foundation  and  extent  of  this  doc- 
trine is  well  and  philosophically  discussed  by  an  English 
writer  who  has  collected  many  cases  of  different  kinds  illus- 
trating the  various  phases  of  the  subject.  Pollock  Princi- 
ples Con.  174.  The  essential  difference  between  what  Pol- 
lock calls  a  contract  by  advertisement,  and  an  ordinary 
agreement,  is  that  in  the  former  case  there  is  no  complete 
contract  until  performance,  while  in  the  latter  there  is  a  con- 
tract as  soon  as  there  is  an  acceptance  of  the  proposal.  The 
principle  we  have  stated  finds  its  most  frequent  illustration 
aod  application  in  cases  of  the  offer  of  rewards,  but  it  is  by 
DO  means  confined  to  such  cases.  It  is  the  principle  which 
governs  in  the  cases  of  the  publication  of  time  tables  and 
rules  by  railroad  companies.  Crocker  v.  New  London,  etc.,  R. 
R.Co.,  24  Conn.  249 ;  Sears  v.  Eaatera  Railroad  Co.,  14  Allen, 
433;  Denton  v.  Great  Northern  R.  W.  Co.,  5  E.  &  B.  860.  It 
is  also  the  principle  which  controls  in  cases  of  general  circu- 
lar letters,  and  in  prospectuses  by  joint  stock  companies  and 
corporations.  Asiatic  Banking  Corporation,  Ex  parte,  L.  R.  2 
Ch.  App.  Cas.  391 ;  Maitland  v.  Bank,  etc.,  38  L.  J.  Eq.  363 ; 
Warlow  V.  Harrison,  1  E.  &  E.  296;  Adajm'  Case,  L.  R.,  13 
Eq.  474.  In  the  case  before  us,  the  appellee  performed  the 
act  required  of  him  by  the  party  who  issued  the  advertise- 
ment, and  the  contract  was,  therefore,  complete. 

As  the  appellant  promised  to  do  a  specified  act  if  the  ap- 
pellee would  place  his  property  on  exhibition,  and  as  the  ap- 
pellee did  do  this,  it  is  impossible  to  hold  that  the  former 
a^ssumed  no  duties,  without  running  counter  to  the  best  settled 
and  most  generally  known  rules  of  law.  The  promise  means 
something,  and  if  it  does,  then  it  did  create  an  obligation. 
Either  the  promise  imposed  some  duty  on  the  promisor,  or  it 
is  utterly  meaningless ;  but  it  is  not  meaningless,  and  there- 
fore it  did  impose  some  duty,  and  that  duty  was,  in  the  very 
words  of  the  promise  itself,  to  "keep  an  efficient  police  force 
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on  the  grounds  day  and  nigiit  to  take  care  of  articles  on 
exhibition/^ 

If  a  police  force  had  been  kept  as  promised,  then  a  radi- 
cally diflTerent  case  would  have  been  before  us  ;  but  the  clear 
inference  from  the  evidence  is  that  no  force  was  kept  about 
the  hall  where  the  property  of  the  appellee  was  placed.  The 
reason  there  were  no  policemen  stationed  there  was  because  the 
appellant  was  negligently  ignorant  of  the  fact  that  there  was< 
at  that  place  the  property  of  exhibitors,  put  there  in  response 
to  an  invitation  and  in  accordance  with  the  directions  of  the 
appellant's  officei*s. 

It  needs  neither  the  citation  of  authorities  nor  the  state- 
ment of  arguments  to  prove  that  if  one  assumes  a  duty,  and 
negligently  omits  to  perform  it,  he  must  answer  to  the  person, 
to  whom  the  duty  was  owing  for  the  loss  occasioned  by  the- 
negligence. 

The  liability  of  the  appellant  does  not  arise  out  of  the  fact 
that  the  gun  was  stolen,  but  springs  from  the  fact  that  there- 
was  a  negligent  omission  of  the  duty  which  the  appellant  had 
assumed.  The  evidence  fully  tends  to  show  that  the  negli- 
gent omission  of  the  duty  was  the  cause  of  the  loss,  and  this 
is  sufficient.  It  is  sufficient  where  a  cause  is  submitted  to  a 
jury,  and  even  in  prosecutions  for  the  highest  of  crimes,  that 
the  circumstances  lead  by  a  just' process  of  inference  to  the- 
conclusion  reached,  and  certainly  this  is  sufficient  where  the 
defendant  demurs  to  the  evidence.  The  general  rule  is  that 
conclusions  may  be  deduced  from  the  facts  proved,  and  here 
there  were  abundant  fiicts  justifying  the  conclusions  of  the 
trial  court  upon  every  material  point,  but  the  rule  is  here 
more  liberal  to  the  plaintiff  than  the  general  one,  for  here  the 
demurrer  admits  all  the  facts  and  inferences. 

Counsel  for  the  appellant  do  not  refer  to  or  place  any  stress 
upon  the  clause  in  the  society's  rules  reading,  "but  will  not 
be  responsible  for  any  damages,"  and  it  may  be  that  we  do  an 
unnecessary  thing  in  noticing  it,  but  we  have  thought  best  not 
to  pass  it  entirely  unnoticed.     It  is  evident  that  the  clause^ 
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quoted  does  not  withdraw  the  promise  "  to  keep  an  efficient 
police  force  on  the  grounds  day  and  night  to  take  care  of  the 
articles  on  exhibition/^  but  that  it  simply  means  that  the  so- 
ciety will  furnish  a  police  force,  and,  having  furnished  such  a 
force,  will  not  be  responsible  for  losses.  It  would  violate  the 
plain  meaning  of  the  language  to  give  the  provision  any  other 
interpretation.  If  the  promise  to  provide  a  police  force  had 
been  complied  with,  then,  under  the  clause  quoted,  the  society 
would  have  been  absolved  from  all  liability,  but  the  effect  of 
that  direct  promise  is  not  made  null  by  the  clause  declaring 
that  the  society  will  not  be  i*esponsible,  for  it  is  very  plain 
that  this  clause  can  only  be  construed  to  absolve  from  respon- 
sibility in  case  the  promise  is  kept. 

The  question  as  to  the  regularity  of  the  entry  of  the  gun 
is  settled  by  the  admissions  of  the  secretary  of  the  society,  and^ 
upon  a  demurrer  to  the  evidence,  there  can  be  no  question 
made  as  to  the  probability  or  improbability  of  the  testimony. 

Judgment  affirmed. 

Filed  May  26,  1885. 

No.  12,081. 

Hasselmak  et  al.  v.  Carroll  et  al. 

Special  Verdict. — Pleading, — A  party  can  not  recover  on  a  cause  of  ac- 
tion in  his  favor  shown  by  a  special  verdict,  under  an  issue  involving 
only  a  different  canse  of  action. 

From  the  Hamilton  Circuit  Court. 

(t.  Shirts  and  Wt  R.  Feiiig,  for  appellants. 

J.  A.  Roberts  and  T.  E,  Boyd,  for  appellees. 

Mitchell,  J.— On  the  17th  day  of  April,  1883,  L.  W. 
Hasselman  &  Co.,  of  Indianapolis,  appointed  the  appellees 
agents  in  the  town  of  Arcadia  and  vicinity,  to  sell  the  Eagle 
Straw  Stacker,  of  which  they  were  the  manufacturers.  The 
appointment  was  by  an  instrument  in  writing,  which,  besides 
a  great  many  other  stipulations,  contained  the  following: 
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^^ Fifth.  To  deliver  no  stackers  to  any  party  until  settled 
for  as  herein  provided^  agreeing^  as  a  penalty  for  any  viola- 
tion of  this  article,  to  become  personally  responsible  for  the 
same,  waiving  all  claim  under  warranty  on  said  machinery 
and  insuring  settlement  for  same  under  terms  of  contract." 

It  was  also  stipulated  in  the  contract  that  no  machines 
should  be  sold  by  the  agents,  except  upon  a  written  order 
which  the  purchaser  should  be  required  to  sign,  in  which 
were  to  be  stated  the  terms  of  sale  and  manner  of  settlement, 
find  a  stipulation  that  the  title  to  the  property  sold  should 
remain  in  the  seller  until  paid  for. 

This  suit  was  brought  by  the  principals  against  the  agents, 
alleging  in  the  first  paragraph  of  the  complaint  that  they  had 
sold  and  delivered  a  stacker  to  one  Hankley  without  taking 
from  him  an  order  as  provided  in  their  contract,  and  without 
requiring  him  to  settle  as  their  agreement  required.  It  was 
further  alleged  that  Hankley  had  wholly  failed  to  pay  for  the 
stacker,  whereby  it  was  claimed  that  appellees  had  become 
liable  for  the  price  of  the  stacker. 

There  was  a  second  paragraph  of  complaint,  a  common 
•count,  for  the  price  of  a  stacker  sold  and  delivered  by  plain* 
tiffs  to  defendants  at  their  request. 

Issues  were  made  and  a  trial  had  by  a  jury;  the  jury  re- 
turned a  special  verdict,  in  substance,  that  the  plaintiffs  de- 
livered the  stacker  to  the  defendants  to  be  sold  under  their 
•contract  of  agency,  as  set  out  in  the  complaint ;  that  the 
defendants  had  not  sold  it  to  any  one,  but  that  they  had  per- 
mitted one  Hankley  to  take  it  on  trial,  under  an  agreement 
that  if  it  worked  satisfactorily  he  was  to  purchase  it  on  the 
terms  prescribed  in  the  written  orders,  at  the  price  of  $215 ; 
that  Hankley  returned  the  stacker,  claiming  that  it  failed  to 
work  properly,  and  refused  to  purchase ;  that  another  agent 
of  plaintiffs  then  took  charge  of  and  stored  it  in  the  town 
of  Arcadia.  The  plaintiffs  moved  for  judgment  on  the  spe- 
cial verdict,  which  was  overruled,  and  judgment  was  ren- 
dered for  the  defendants. 
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It  will  be  observed  that  the  gravamen  of  the  first  para- 
graph of  the  complaint  is,  that  the  appellees  sold  and  deliv- 
ered the  stacker  to  Hankley  in  violation  of  their  agreement, 
without  requiring  him  to  sign  the  order  prescribed,  and  with- 
out requiring  him  to  settle  for  it  before  it  was  delivered.  There 
was  no  evidence  tending  to  support  the  second  paragraph  of 
complaint,  and  the  special  finding  does  not  support  either. 

The  plaintifis  must  recover,  if  at  all,  upon  the  case  as 
made  in  their  complaint,  and  not  on  some  other  which  they 
might  have  made.     Thonias  v.  Dale,  86  Ind.  436. 

The  special  finding,  which  is  sustained  by  the  evidence,  shows 
that  there  was  no  sale  of  the  stacker,  and  that  the  delivery 
to  Hankley  was  not  in  pursuance  of  such  a  contract  of  sale 
as,  within  the  stipulation  above  set  out,  was  to  result  in  mak- 
ing the  agents  liable  for  the  price  if  the  article  was  delivered 
without  first  requiring  settlement.  It  was  delivered  to  him 
on  trial  with  a  view  to  a  future  sale,  provided  it  worked  sat- 
bfactorily.  This  may  have  been,  as  the  appellants  claim,  a 
conditional  sale  and  a  violation  of  the  agents'  contract,  but 
if  it  was,  it  was  not  the  violation  complained  of  and  for 
which  the  suit  was  brought,  and  unless  it  can  be  held  that  a 
suit  may  be  brought  for  one  breach  of  a  contract,  and  the 
recovery  had  for  an  entirely  difierent  one,  no  recovery  can  be 
had  in  this  case.  That  this  can  not  be  done  is  not  an  open 
question.  Boardman  v.  Grriffiny  52  Ind.  101.  Under  the 
stipulation  referred  to,  the  agents  became  responsible  for  the 
contract  price  of  every  stacker  which  they  might  sell  and 
deliver  without  first  requiring  settlement  therefor. 

The  delivery  which  is  provided  against  is  a  delivery  with- 
out first  requiring  settlement  for  the  price  agreed  upon  in 
pursuance  of  a  contract  of  sale,  and  it  was  for  a  delivery  in 
violation  of  this  provision  that  the  complaint  counted  on. 

If  the  agents,  without  authority,  made  an  arrangement 
looking  to  a  fiiture  sale,  and  thereunder  permitted  the  stacker 
to  be  used  by  another,  who  refused  to  complete  the  contract, 
and  injury  resulted  to  the  principal  from  such  unauthorized 


156  SUPREME  COURT  OF  INDIANA, 

Fahnestock  t.  The  State. 

conduct,  the  actaal  damage  sustained  might  doubtless  be  re- 
covered in  a  proper  action  for  that  purpose,  but  that  is  not 
this  case.  The  complaint  counted  upon  a  cause  of  actioa 
which  was  argumentatively  denied  in  the  defendants'  answer. 
The  special  verdict  finds  the  defendants'  theory  substantially 
and  is  silent  as  to  the  issues  tendered  by  plaintifis.  There- 
was  no  ground  for  a  venire  de  novo. 

Judgment  affirmed,  v^ith  costs. 

Filed  May  13, 18S5;  petition  for  a  rehearing  overruled  June  18, 1885. 


No.  12,126. 

Fahnestock  i\  The  State. 

Criminal  Law.— "Pimp"- IndictmejU.—Duplieity. — An  indictment  under 
section  2002,  R.  S.  1881,  charged  that  one  F.,  on,  etc.,  did  unlawfully 
frequent  houses  of  ill  fame,  well  knowing  them  to  be  such,  and  did  un- 
lawfully frequent  houses  of  assignation,  well  knowing  them  to  be  such, 
and  did  unlawfully  associate  with  females  known  and  reputed  as  pros- 
titutes, viz.,  with  one  K.  and  others  whose  names  are  to  the  grand  jury 
unknown,  well  knowing  them  to  be  such,  and  was  then  and  there  en- 
gaged in  and  about  a  houKe  of  prostitution,  he,  the  said  F.,  then  and 
there  being  a  male  person,  contrary,  etc.    On  motion  to  quash, 

Hdd,  that  the  indictment  is  not  bad  for  duplicity. 

Same. — House  of  Pro&titvlwn, — Qtustion  <^  FaeU — In  a  prosecution  under 
such  an  indictment,  the  question  as  to  whether  or  not  the  house,  which 
the  defendant  i.s  alleged  to  have  unlawfully  frequented,  and  in  and 
about  which  he  was  engaged,  was  a  house  of  ill  fame,  assignation  or 
prostitution,  in  so  far  as  it  ifl  of  importance  in  such  case,  is  a  question 
of  fact  for  the  jury,  to  be  determined  from  the  evidence. 

Same. — InUruelion  to  Jury.— ProgHtide. — Statute, — In  such  case  an  instruc- 
tion to  the  jury,  that  ^^A  female  prostitute  is  a  woman  who  has  or  holds 
unlawful  sexual  intercourse  with  men ;  and  any  act  of  voluntary  sexual 
intercourse,  between  an  unmarried  female  and  a  male  person,  is  whore- 
dom ;  and  a  single  act  of  that  kind  makes  a  woman  a  whore  or  prosti- 
tute, these  two  terms  meaning  the  same  thing.  And  the  association  of 
a  male  person,  not  her  husband,  with  such  a  woman,  constitutes  him  a 
pimp,"  is  erroneous,  for  the  reason  that  section  2003,  R.  S.  1881,  defines, 
the  meaning  of  the  term  "  prostitute,"  and  the  definition  given  in  such 
instruction  is  not  in  harmony  with  that  given  in  said  section. 
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dTATUTX. — D^niUon  cf  Wardji, — Where  a  statute  defines  words  or  terms 
used  therein,  no  wider  or  difierent  meaning  can  be  given  them  by  any 
rale  of  legal  construction. 

From  the  Randolph  Circuit  Court. 

jE.  i.  Wai^miy  J.  S.  Engle,  W.  A.  Thompson  and  /.  W. 
Thompson,  for  appellant. 

F.  71  Hordy  Attorney  Greneral,  and  W.  B.  Hord,  for  the 
State. 

HowK,  J. — The  first  error  of  which  the  appellant  com- 
plains in  this  case  is  the  overruling  of  his  motion  to  quash 
the  indictment. 

It  was  charged  in  the  indictment,  that  James  Fahnestock, 
late  of  Randolph  county,  Indiana,  "  on  the  1st  day  of  Sep- 
tember, 1884,  at  said  county  and  State  aforesaid,  did  then  and 
there  unlawfully  frequent  houses  of  ill  fame,  well  knowing 
them  to  be  such,  and  did  then  and  there  unlawfully  frequent 
houses  of  assignation,  well  knowing  them  to  be  such,  and  did 
then  and  there  unlawfully  associate  with  females  known  and 
reputed  as  prostitutes,  to  wit,  with  one  Hattie  Knecht  and 
others  whose  names  are  to  the  grand  jury  unknown,  well 
knowing  them  to  be  such,  and  was  then  and  there  unlawfully 
engaged  in  and  about  a  house  of  prostitution,  the  said  James 
Fahnestock  then  and  there  being  a  male  person,  contrary  to 
the  form  of  the  statute,*'  etc. 

The  only  objection  urged  to  the  indictment  by  appellant's 
counsel  is  that  it  is  bad  for  duplicity.  It  is  manifest  upon  the 
fiice  of  the  indictment  that  it  was  intended  to  charge  the  ap- 
pellant therein  with  the  offence  against  public  morals  of  be- 
ing a  pimp.  This  offence  is  defined,  and  its  punishment  pre- 
scribed, in  section  2002,  R.  S.  1881,  which  reads  as  follows: 
"Whoever,  being  a  male  person,  frequents  houses  of  ill  fame 
or  of  assignation,  or  associates  with  females  known  or  reputed 
as  prostitutes,  or  frequents  gambling  houses  with  prostitutes, 
or  is  engaged  in  or  about  a  house  of  prostitution,  is  a  pimp, 
and,  upon  conviction  thereof,  shall  be  fined  in  any  sum  not 
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more  than  one  hundred  dollars  nor  less  than  ten  dollars,  and 
imprisoned  in  the  county  jail  not  more  than  sixty  days  nor 
less  than  ten  days." 

It  is  claimed  on  behalf  of  the  appellant  that  the  indictment 
against  him  in  this  case,  the  substance  of  which  we  have 
quoted,  is  bad  for  duplicity,  because  it  charges  him  in  a  single 
count  with  having  committed  on  the  same  day  and  at  the- 
same  place  four  separate  acts,  either  one  of  which  acts,  if  sus- 
tained by  the  evidence,  would  have  been  sufficient  to  show^ 
that,  under  the  statute,  he  was  guilty  of  the  offence  against, 
public  morals  of  being  a  "  pimp."  If  the  indictment  had 
charged  him  with  the  commission  of  only  one  of  these  acts,, 
it  svould  have  charged  him  with  the  offence  of  being  a  pimp, 
and  nothing  less ;  and  when  it  charged  him,  as  it  did,  with, 
the  commission  of  the  four  acts  at  the  same  time  and  place, 
it  charged  him  only  with  the  single  offence  of  being  a  pimp, 
and  nothing  more.  It  can  not  be  held  that  an  indictment, 
which  charges  the  defendant  with  only  one  offence  as  the  same 
is  defined  in  the  statute,  is  bad  for  duplicity,  merely  because 
it  charges  him  with  the  commission  of  several  distinct  acts  at 
the  same  time  and  place,  either  one  of  which  acts  would  be 
sufficient  alone  to  constitute  a  proper  charge  of  such  offence. 
Where  a  statute,  like  section  2002,  above  quoted,  makes  it  an 
offence  to  do  this,  or  that,  or  another  thing,  mentioning  sev- 
eral things  disjunctively,  either  one  of  which  would  consti- 
tute one  and  the  same  offence,  subject  to  one  and  the  same 
punishment,  it  is  the  general  rule  that  all  the  things  mentioned 
in  the  statute  may  be  charged  conjunctively  in  a  single  count,, 
as  constituting  but  a  single  offence.  In  such  a  case  the  in- 
dictment is  not  open  to  the  charge  of  duplicity,  because  there 
can  be  but  one  conviction  and  one  punishment  for  one  of- 
fence. State  V.  Bielby,  21  Wis.  206 ;  Clifford  v.  StaUy  29* 
Wis.  327. 

This  general  rule  in  criminal  pleading  was  recently  ap- 
proved and  acted  upon  by  this  court  in  the  well  considered 
case  of  Davis  v.  State,  100  Ind.  154.     Applying  this  rule  ta 
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the  case  in  hand,  we  have  no  difficulty  in  reaching  the  con- 
clusion that  the  indictment  against  the  appellant  is  not  bad 
for  duplicity,  and  that  his  motion  to  quash  it  was  correctly 
overruled. 

Under  the  alleged  error  of  the  court  in  overruling  the  ap- 
pellant's motion  for  a  new  trial,  it  is  claimed  by  his  counsel 
that  two  important  legal  questions  are  presented  for  decision 
ID  this  case,  by  the  instructions  given  by  the  court  and  by  the 
refusal  of  the  court  to  give  certain  other  instructions  at  his 
request.  These  two  questions  are  thus  stated  by  his  counsel : 
"  1.  Under  our  statutes,  what  does  it  take  to  constitute  a  house 
a  house  of  prostitution  or  ill  fame?"  and,  "2.  Under  the 
same  statutes,  what  does  it  take  to  constitute  a  woman  a 
prostitute?" 

In  their  discussion  of  the  first  of  these  two  questions,  the 
appellant's  counsel  earnestly  insist  that  the  trial  court  erred 
io  its  refusal  to  give  the  jury  each  and  all  of  the  following^ 
instructions,  as  requested  by  appellant,  namely  : 

"  1.  If  one  woman  live  in  and  occupy  a  house,  and  no  other 
woman  or  women  live  in  or  occupy  said  house  with  her,  and 
the  woman,  who  so  occupies  said  house,  occasionally  or  fre- 
quently, admits  one  man,  the  same  man,  to  said  house  for  the 
purpose  of,  and  does  have,  illicit  sexual  intercourse  with  him, 
such  acts  and  conduct  would  not  make  said  house  a  house  of 
prostitution  or  ill  fame. 

"  2.  If  one  woman  live  in  and  occupy  a  house,  and  no  other 
woman  or  women  live  in  or  occupy  said  house  with  her,  and 
the  woman  who  so  occupies  or  lives  in  said  house  alone,  oc- 
casionally, or  frequently,  admits  one  and  the  same  man,  or 
many  men,  for  the  purpose  of,  and  does  have,  illicit  sexual 
intercourse  with  such  man  or  men  so  admitted  to  said  house, 
such  acts  and  conduct  do  not  constitute  said  house  a  house  of 
prostitution  or  ill  fame. 

"  4.  A  house  of  prostitution  or  ill  fame  is  a  house  where 
prostitutes  and  lewd  persons  live,  or  where  such  prostitutes 
and  lewd  persons  visit,  and  which  is  kept  for  the  reception 
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of  persons  who  choose  to  resort  to  it  for  the  purpose  of  illicit 
sexual  intercourse. 

"  5.  A  house  of  prostitution  or  ill  fame  is  a  house  or  place 
where  prostitutes  and  lewd  persons  resort,  and  which  is  kept 
for  the  reception  of  persons  who  choose  to  resort  to  it  for  the 
purpose  of  illicit  sexual  intercourse  ;  and  if  a  house  is  kept 
by  one  woman,  in  order  to  make  it  a  house  of  prostitution, 
it  must  be  resorted  to  in  common  by  other  lewd  women  be- 
sides the  keeper  of  the  same. 

"7.  The  character  of  aTiouse  of  ill  feme  or  prostitution  is 
determined  by  the  character  of  the  pereons  who  resort  to  or 
visit  and  live  therein;  and  in  order  to  make  said  house  of 
Hattie  Knecht  a  house  of  ill  fame  or  prostitution,  it  must 
have  been  shown  by  the  State  that  prostitutes  and  lewd  per- 
sons of  both  sexes  resort  to  or  live  in  said  house.^' 

In  the  same  connection,  the  appellant's  counsel  further  in- 
sist that  the  trial  court  erred  in  giving  the  jury,  of  its  own 
motion,  the  following  instruction  : 

"  5.  If  one  woman  who  is  a  prostitute  lives  in  and  occupies 
a  house,  and  admits  to  it  frequently  one  and  the  same  man, 
not  her  husband,  for  the  purpose  of,  and  such  man  and  such 
woman  do  at  such  meetings  have,  illicit  sexual  intercourse, 
such  conduct  would  make  and  constitute  such  house  a  house 
of  assignation,  or  prostitution,  or  ill  feme ;  those  terms  mean- 
ing one  and  the  same  thing." 

The  court  committed  no  error,  as  it  seems  to  us,  in  refus- 
ing to  give  the  jury  either  of  the  above  instructions  requested 
by  appellant.  The  question  as  to  whether  or  not  the  house 
of  Hattie  Knecht  was  a  house  of  ill-fame  or  of  assignation, 
or  a  house  of  prostitution,  in  so  fer  as  it  has  any  importance 
in  this  case,  was  a  question  of  fact,  rather  than  of  law,  to  be 
determined  by  the  jury  from  the  evidence  in  the  cause.  It 
is  not  true,  as  matter  of  law,  under  the  statute  of  this  State, 
that  a  house  may  not  be  a  house  of  ill  fame,  or  of  assigna- 
tion, or  of  prostitution,  unless  it  be  shown  to  be  occupied  by 
more  than  one  prostitute,  or  to  be  resorted  to  by  other  prosti- 
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iutes  and  more  than  one  man,  for  the  purposes  of  prostitu- 
tion. Nor  did  the  court  materially  err,  we  think,  in  giving 
the  jury,  of  its  own  motion,  instruction  five  last  above  quoted, 
although  it  may  be  open  to  criticism.  It  is  true,  perhaps,  that 
Avhere  one  prostitute  alone  lives  in  and  occupies  a  house,  but 
frequently  admits  thereto  one  man  only,  not  her  husband,  for 
the  purpose  of  illicit  sexual  intercourse,  and  they  there  have 
£uch  sexual  intercourse,  such  house  may  be  in  fact  a  house  of 
ill  &me,  or  of  assignation,  or  of  prostitution,  within  the  mean- 
ing of  the  statute.  But  this  is  true,  as  it  seems  to  us,  as  a 
&ct  rather  than  as  matter  of  law.  While  we  are  not  will- 
ing to  reverse  the  judgment  below,  on  account  of  error  in 
the  Courtis  fifth  instruction  above  quoted,  we  may  properly 
^y  that  it  borders  closely  upon,  if  it  does  not  invade,  the 
province  of  the  jury. 

We  pass  to  the  consideration  of  the  second  question,  which 
appellant's  counsel  claim  is  presented  for  decision  in  this  case 
by  an  instruction  given  by  the  court  of  its  own  motion,  and 
by  its  refusal  to  give  the  jury  another  instruction  at  appel- 
lant's request.  The  question  is  thus  stated :  Under  the  stat- 
utes of  this  State,  what  does  it  require  to  constitute  a  woman 
a  prostitute  ?  Upon  this  question,  the  court  gave  the  jury 
the  following  instruction : 

^^A  female  prostitute  is  a  woman  who  has  or  holds  unlaw- 
ful sexual  intercourse  with  men ;  and  any  act  of  voluntary 
sexual  intercourse,  between  an  unmarried  female  and  a  male 
person,  is  whoredom ;  and  a  single  act  of  that  kind  makes  a 
woman  a  whore  or  prostitute,  these  two  terms  meaning  the 
same  thing.  And  the  association  of  a  male  person,  not  her 
husband,  with  such  a  woman,  constitutes  him  a  pimp." 

Upon  the  same  question,  the  appellant  requested  and  the 
court  refused  to  give  the  following  instruction : 

"  If  one  woman  live  in  and  occupy  a  house,  and  no  other 
woman  or  women  live  in  or  occupy  such  house  with  her,  and 
the  woman,  who  so  occupies  such  house,  occasionally  or  fre- 
VoL.  102.— 11 
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quently  admits^one  and  the  same  man  to  such  house  for  the 
purpose  of,  and  does  have,  illicit  sexual  intercourse  with  such 
man,  such  acts  and  conduct  would  not  make  such  woman  a 
prostitute,  unless  such  acts  of  illicit  sexual  intercourse  were 
done  for  hire/' 

We  are  of  opinion  that  the  trial  court  clearly  erred  in  in- 
structing the  jury,  as  it  did,  that  a  single  act  of  voluntary 
sexual  intercourse,  between  an  unmarried  woman  and  a  male 
person,  makes  the  woman  a  prostitute,  within  the  meaning 
of  the  criminal  laws  of  this  State.  In  section  2003,  R.  S- 
1881,  in  the  statute  of  this  State  defining  public  offences,  it 
is  provided  as  follows:  "Any  female  who  frequents  or  lives 
in  houses  of  ill  fame,  or  associates  with  women  of  bad  char- 
acter for  chastity,  either  in  public  or  at  a  house  which  men 
of  bad  character  frequent  or  visit;  or  who  commits  fornica- 
tion for  hire, — ^shall  be  deemed  a  prostitute,*'  etc.  This  is  the 
statutory  definition  of  the  term  "prostitute'';  and  wherever 
the  term  is  used  in  the  criminal  laws  of  this  State,  it  must 
be  held  that  it  is  used  as  here  defined,  unless  the  context 
clearly  shows  that  the  Legislature  intend  to  give  it  a  broader 
or  different  meaning.  This  definition  immediately  follows 
the  section  of  the  statute  under  which  the  appellant  is  in- 
dicted in  this  case ;  and  it  is  fair  to  assume  that  the  term 
"prostitute"  is  used  in  that  section  as  it  is  defined  in  the  next 
succeeding  section.  It  is  manifest  that  the  court's  charge,  in 
relation  to  what  will  make  a  woman  a  prostitute,  is  entirely 
outside  of  the  statutory  definition  of  the  term  "  prostitute." 

In  Osbom  V.  State,  52  Ind.  526,  this  court  held,  in  effect^ 
that  the  phrase  "  illicit  sexual  intercourse,"  and  the  word 
"  prostitution,"  were  not  convertible  terms.  In  that  case  Os- 
born  was  indicted  under  a  section  of  the  statute  which  made 
it  a  felony  for  any  person  to  entice  or  take  away  any  female^ 
of  previous  chaste  character, "  for  the  purpose  of  prostitution." 
The  indictment  charged  that  Osborn  enticed  away  a  certain 
female,  of  previously  chaste  character,  "  for  the  purpose  of 
having  illicit  sexual  intercourse  with  her."  He  was  tried  and 
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convicted  below,  and  upon  appeal  the  question  arose  here 
whether  the  facts  charged  made  a  case  within  the  statute,  and 
it  was  held  that  they  did  not.  The  court  cited  with  approval, 
and  based  its  decision  upon,  the  following  authorities :  Com- 
monwealth V.  Oook,  12  Met.  (Mass.)  93;  Carpenter  v.  People, 
8  Barb.  603 ;  State  v.  Buhl,  8  Iowa,  447  ;  State  v.  Stayell,  54 
Maine,  24.  In  each  of  the  cases  cited  it  is  substantially  held 
that  the  word  ^^  prostitution,'^  as  used  in  the  criminal  statutes 
of  the  several  States,  means  common,  indiscriminate,  mere- 
tricious, illicit  intercourse,  and  not  sexual  intercourse  confined 
exclusively  to  one  man.  This  meaning  of  the  word  "  pros- 
titution "  is  in  harmony  with  the  statutory  definition  of  the 
word  "prostitute,*'  as  given  in  section  2003,  R.  S.  1881,  but 
it  is  in  direct  conflict  with  the  meaning  placed  upon  the  lat- 
ter word  in  the  court's  instruction  above  quoted. 

We  are  aware  that  the  court's  instruction  we  are  now  con- 
sidering is  copied  almost  literally  from  the  language  of  thia 
court  in  Rodebaugh  v.  Hollingsworth,  6  Ind.  339.  The  case 
cited  was  brought  by  a  woman  to  recover  damages  for  al- 
leged slanderous  words,  spoken  of  and  imputing  to  her  a 
want  of  chastity.  The  court  there  said :  "Any  act  of  sexual 
intercourse  between  a  married  female  and  a  male  person  not  her 
husband,  or  between  an  unmarried  female  and  a  male  person^ 
is  whoredom,  and  a  single  act  of  the  kind,  according  to  the 
case  of  Alcorn  v.  Hbokery  7  Blackf.  58,  makes  a  woman  a 
whore."  Without  approving  or  condemning  the  cases  last 
cited,  or  the  language  last  quoted,  it  will  suffice  for  us  to  say 
that  those  cases  were  civil  actions,  wherein  the  plaintiffs  sought 
to  solace  their  wounded  pride,  and  to  repair  their  damaged 
reputations,  by  the  recovery  merely  of  money,  and,  further, 
that  at  the  time  those  decisions  were  made,  we  had  in  this 
State  no  statutory  definition  of  the  words  "  whore  "  or  "  pros- 
titute." The  case  in  hand  is  a  criminal  prqsecution,  for  an 
offence  against  public  morals,  wherein  the  defendant,  if  found 
guilty,  may  be  subjected  to  a  heavy  fine  and  a  degrading  im- 
prisonment.    Of  course,  the  language  and  terms  of  a  criminal 
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statute  must  be  rigidly  and  strictly  construed ;  and,  certainly, 
-where  the  statute  itself  defines  words  or  terms  used  therein, 
no  wider  or  different  meaning  can  be  given  such  words  or 
terms  by  any  rule  of  legal  construction. 

We  conclude,  therefore,  as  we  began,  our  consideration  of 
the  second  question  propounded  by  appellant's  counsel,  in 
their  argument  of  this  cause,  with  the  statement  that  in  our 
opinion  the  court's  instruction,  last  above  quoted,  is  not  the 
law  of  this  State  in  criminal  prosecutions  such  as  the  one  at 
bar.  This  conclusion,  however,  does  not  involve  an  approval 
x>f  the  instruction  requested  by  appellant  on  the  same  subject 
and  last  above  quoted.  It  is  not  necessary  to  the  decision  of 
this  cause,  as  now  presented,  that  we  should  now  determine 
the  question,  as  to  whether  or  not  there  was  error  in  the  court's 
refusal  to  give  the  instruction  as  requested ;  therefore  we  do 
not  decide  this  question,  and  we  deem  it  not  improper  for  us 
to  say  that  we  neither  approve  nor  condemn  such  instruction. 

Other  questions  are  presented  and  discussed  by  appellant's 
counsel  in  their  able  and  exhaustive  brief  of  this  cause ;  but 
«s  the  judgment  below  must  be  reversed  and  a  new  trial 
awarded  for  the  error  of  the  court  already  pointed  out  in  its 
instruction  last  above  quoted,  we  need  not  extend  this  opinion 
in  the  consideration  and  decision  of  such  other  questions ;  es- 
pecially so  as  those  questions  may  not  arise  again  upon  the 
new  trial  of  this  cause. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this  opinion. 
Piled  May  26,  1885. 


No.  11,310. 

'Johnson  v.  Mullinix  et  al. 

Drainage.— .4c<  of  April  Sla,  ISSL—AppmL—PrwAice.—ln  a  proceeding 
for  the  establishment  of  a  drain  before  the  board  of  commissioners  un- 
'der  the  act  of  April  21st,  1881 ,  an  appeal  from  the  judgment  of  the  board, 
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taken  bj  either  party  to  the  circuit  court,  is  governed  by  the  provisions^ 
of  sections  17  and  18  of  that  act,  and  not  by  the  general  statute  govern- 
ing appeals  from  the  decisions  of  boards  of  commissioners,  and  no  no- 
tice of  any  such  appeal  need  be  given  the  adverse  party,  either  by  sum- 
mons or  otherwise. 

From  the  Steuben  Circuit  Court. 

G.  B.  AdamSj  R.  Lowry  and  F.  T.  Hordy  for  appellants 

Z).  R.  Bed,  for  appellees. 

Elliott,  J. — The  appellees  commenced  this  proceeding  by- 
filing  a  petition  for  the  establishment  of  a  ditch  under  the 
act  of  April  21st,  1881.  The  board  of  commissioners  found 
against  the  petitioners  and  rendered  judgment  in  favor  of  the* 
appellant  who  was  a  remonstrant.  Within  thirty  days  from 
the  time  the  judgment  of  the  commissioners  was  announced,  the 
appellees  filed  an  appeal  bond  and  asked  an  appeal  to  the  circuit 
court.  The  appellant  did  not  appear  in  the  case  in  the  circuit 
court,  and  judgment  was  rendered  upon  default.  From  that 
judgment  he  prosecutes  this  appeal,  insisting  that  it  is  erroneous 
because  there  w^as  no  summons  issued  and  served  upon  him. 

We  think  that  the  act  of  1881  makes  special  provisions  for 
ippeals,  and  that  appeals  are  governed  by  those  provisions^ 
and  not  by  the  general  statute  governing  appeals  from  deci- 
sioDs  of  the  board  of  commissioners.  Acts  1881,  p.  416,  sec- 
tions 17  and  18.  This  act  does  not,  as  is  evident  from  its> 
langoage,  require  that  any  summons  shall  be  issued,  and  no 
good  purpose  can  be  subserved  by  causing  the  issuing  and 
service  of  summons  in  cases  where  one  of  the  parties  takes- 
the  appeal ;  on  the  contrary,  such  a  course  would  add  greatly 
to  the  expense  of  the  proceedings  and  cause  needless  delay^ 
It  is  reasonable  to  require  parties  to  take  notice  of  the  pro- 
vision giving  thirty  days  in  which  to  appeal  and  to  ascertain 
whether  the  party  having  the  right  prescribed  by  statute  ha* 
exercised  it.  This  rule  obtains  in  analogous  cases,  and  there 
is  no  reason  why  it  should  not  apply  here. 

Judgment  affirmed. 

Filed  June  11, 18S5. 


166  SUPREME  COURT  OF  INDIANA, 


Conduitt  r.  Boss. 


ion«|  No.  11,760. 

185     93 

|2-^  Conduitt  v.  Ross. 

i»  mi 

Party  Wall. — Covenant  Running  fmih  Land.— Case  DittinfftMed.—A,  and 
B.  being  owners  of  adjoining  city  lots,  the  former  in  erecting  a  building 
on  his  lot  placed  one-half  the  width  of  a  side  wall  thereof  on  B.'8  lot, 
pursuant  to  a  written  agreement  of  said  parties,  wherebj,  in  consider- 
ation that  A.  should  erect  such  a  wall,  B.  bound  himself,  his  heirs,  ex- 
ecutors, administrators  and  assigns,  that  whenever  B.,  his  heirs,  execu- 
torsj'administrators  or  assigns,  in  any  building  he  or  thej  might  erect  on 
said  lot  so  owned  by  B.,  should  use  said  wall,  or  any  part  thereof,  of  at- 
tach any  part  of  his  or  their  building  thereto,  A.  should  be  paid  the  full 
value  of  one-half  of  the  original  cost  of  said  wall,  and  that  B.,  his 
heirs,  executors,  administrators  or  assigns,  should  not  use  or  attach  to 
said  wall  until  said  value  and  cost  should  be  ascertained  and  paid  or 
tendered  to  A.  After  the  erection  of  said  building  A.  conveyed  his  said 
lot,  with  the  improvements  thereon,  to  C,  reserving  the  right  to  receive 
compensation  from  adjoining  property  owners  for  the  building  or  use  of 
existing  party  walls.  Afterwards  D.  became  the  owner  of  B.'s  said  lot, 
having  purchased  it  with  notice  of  said  agreement,  and  erected  a  build- 
ing thereon,  and  attached  it  to  and  used  said  wall« 

ffeldy  that  B.'s  covenant  to  pay  ran  with  his  said  land,  while  tile  right  to 
receive  payment  was  personal  to  A. 

Heldy  also,  in  an  action  brought  on  said  contract  by  A.  against  D.,  that  the 
latter  was  liable  to  the  former  for  one-half  of  the  original  cost  of  the 
party  wall,  though,  by  reason  of  injury  from  fire,  it  was  worth  less  than 
its  original  cost.     Block  v.  Ishanif  28  Ind.  37,  distinguished. 

From  the  Marion  Superior  Court. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hard,  A.  W.  Hendricks, 
A.  Baker,  E.  Daniels  and  W.  S,  Shirley,  for  appellant. 
J,  M.  Judah  and  O.  B.  Jameson,  for  appellee. 

Mitchell,  J. — On  the  26th  day  of  April,  1875,  Julia  A. 
Ross  and  John  Hauck  were  the  owners  of  adjoining  lots  in 
the  city  of  Indianapolis.  Pursuant  to  a  written  agreement 
entered  into  by  Mrs.  Ross  and  her  husband  on  the  one  part, 
and  Mr.  Hauck  on  the  other,  she  placed  one-half  the  width 
of  the  south  wall  of  a  four-storj'  brick  and  stone  building^ 
which  she  erected  on  her  lot,  on  the  north  margin  of  the 
Hauck  lot.     After  erecting  the  building,  she  conveyed  the 
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hi,  with  the  improvements  thereon,  to  George  P.  Bissell,  re- 
serving b}r  a  stipulation  contained  in  her  deed,  the  right  to 
receive  compensation  from  adjoining  property  owners  for  the 
building,  or  use  of  existing  party  walls.  Subsequently  the 
appellant  became  the  owner  of  the  Hauck  lot,  and  in  1882 
commenced  the  erection  of  a  building  thereon,  and  attached 
the  same  to  and  used  the  wall  erected  by  Mrs.  Ross.  Refus- 
ing to  make  payment,  this  suit  was  commenced  to  recover 
one-half  the  original  cost  of  the  wall.  Upon  issued  made  a 
trial  was  had,  which  resulted  in  a  finding  and  judgment  for 
the  plaintiff. 

Counsel  for  ap{$ellant  rest  their  argument  for  a  reversal  of 
this  judgment  mainly  upon  the  proposition  that  the  agree- 
ment between  Hauck  and  Mrs.  Ross  was  purely  personal  to 
them,  and  that  Conduitt,  by  using  the  wall  erected  in  pur- 
suance thereof,  came  under  no  obligation  whatever  in  conse- 
quence of  such  use.  They  insist  further,  that,  if  liable  at  all, 
the  extent  of  his  liability  was  the  actual  value  of  the  wall 
when  used,  and  not  its  original  cost. 

The  rights-  and  obligations  of  the  parties  must  be  deter- 
mined by  a  construction  of  the  agreement  already  referred 
to,  which  is  of  the  following  tenor : 

"  This  agreement  between  John  Hauck  of  the  first  part, 
and  Julia  A.  Ross  and  Norman  M.  Ross,  her  husband,  of  the 
second  part,  witnesseth :  That  in  consideration  that  the  par- 
ties of  the  second  part  shall  erect  a  substantial  brick  wall, 
twelve  inches  in  thickness  and  four  stories  high,  on  the  line 
dividing  the  property  of  John  Hauck  and  Julia  A.  Ross,  in 
square  87,  in  the  city  of  Indianapolis,  Marion  county,  In- 
diana, which  line  is  twelve  feet  south  of  the  south  line  of  lot 
No.  4,  in  Morris  Morris'  subdivision  of  square  87,  in  the  city 
of  Indianapolis,  and  which  wall  is  to  stand  six  inches  in 
width  upon  the  ground  of  said  Hauck,  and  six  inches  upon 
the  ground  of  said  Roas,  and  is  to  run  back  the  depth  of 
said  Ross's  present  building,  and  may  at  any  time  be  ex- 
tended further  back  on  the  same  line  the  full  depth  of  said 
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lots  by  either  party,  the  full  consent  of  said  Hauck  to  the 
erection  of  said  walls  being  hereby  granted :  Now,  therefore^ 
said  John  Hauck  hereby  binds  himself,  his  heirs,  executors,, 
administrators  and  assigns,  that  whenever,  after  the  erection 
of  said  wall  or  walls  by  the  party  of  the  second  part,  said 
Hauck,  his  heirs,  executors,  administrators  or  assigns,  shall^ 
in  any  building  he  or  they  may  erect  on  the  present  ground 
of  said  Hauck,  use  said  wall  or  any  part  thereof,  or  attach 
any  part  of  his  or  their  building  thereto,  then  the  said  Julia 
A.  Ross  shall  be  paid,  without  relief  from  valuation  or  ap- 
praisement laws,  the  full  value  of  one-half  the  original  cost 
of  said  wall  or  walls.  And  it  is  further  agreed  that  neither 
party  shall  ^ave  the  right  to  so  use  any  part  of  said  wall  or 
walls  as  to  weaken  or  endanger  the  same ;  and  that  said 
Hauck,  his  heirs,  executors,  adrainistratop^or  assigns  shall 
not  in  any  wise  whatever  use  or  attach  to  said  wall  or  walls 
so  to  be  erected  by  said  Ross,  until  the  said  value  and  cost  of 
one-half  thereof  shall  be  ascertained,  and  paid  or  tendered  to 
said  Julia  A.  Ross. 

''  In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  this  26th  day  of  April,  1876. 

"  (Signed)  John  Hauck.       [seAl.] 

**  Julia  A.  Ross,    [seal.] 
"N.  M.  Ross.  [seal.]'' 

This  agreement  was  duly  acknowledged  and  recorded  in 
the  miscellaneous  records  of  Marion  county,  and  it  is  averred 
that  the  appellant  had  actual  notice  of  it  at  the  time  he  pur- 
chased. 

The  liability  of  the  appellant  depeijids  upon  whether  the 
contract  set  out  constituted  a  continuing  covenant,  which  be- 
came annexed  to  and  ran  with  the  Hauck  lot.  If  it  did,  he 
is  liable  according  to  its  terms ;  if  it  did  not,  he  is  liable  in 
this  form  of  action  for  nothing. 

In  considering  whether  a  covenant  is  one  which  does,  or 
does  not,  run  with  land,  there  is  always  embraced  the  follow- 
ing inquiries:    1.  Is  the  covenant  one  which,  under  any  cir- 
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• 
curastanoes,  may  run  with  land?    2.  Was  it  the  intention  of 
the  parties,  as  expressed  in  the  agreement,  that  it  should  so 
run? 

Doubtless,  a  covenant  which,  from  its  character,  might  run 
with  the  land,  may  be  so  restricted  in  terms  as  to  make  it 
pQrely  personal,  and  available  to  the  parties  to  it,  and  no 
other.  So,  too,  a  covenant  may  contain  apt  words  to  make 
it  a  continuing  covenant;  yet,  if  its  nature  or  the  subject- 
matter  of  it  is  such  that  it  does  not  concern  some  interest  or 
estate  in  land,  either  existing  or  created  by  it,  it  can  not  run 
with  land. 

When  an  instrument  conveys  or  grants  an  interest  or  right 
in  land,  and  at  the  same  time  contains  a  covenant  in  which 
a  right  attached  to  the  estate  or  interest  granted  is  reserved, 
or  when  the  grantee  covenants  that  he  will  do  some  act  on 
the  estate,  or  interest  granted,  which  will  be  beneficial  to  the 
grantor,  either  as  respects  his  remaining  interest  in  the  lands 
out  of  which  an  interest  is  granted,  or  lands  adjacent  thereto, 
such  covenant  is  one  which  may  become  annexed  to  and  run 
with  the  land,  and  bind  its  owners  successively.  When  such 
grant  is  made,  and  contains  a  covenant  so  expressed  as  to 
show  that  it  was  reasonably  the  intent  that  it  should  be  con- 
tinuing, it  will  be  construed  as  a  covenant  running  with  the 
land.  •  A  covenant  which  may  run  with  the  land  must  have 
relation  to  the  interest  or  estate  granted,  and  the  act  to  be 
done  must  concern  the  interest  created  or  conveyed. 

In  Bally  v.  Wells,  3  Wils.  25,  it  was  said :  "  When  the  thing 
to  be  done,  or  omitted  to  be  done,  concerns  the  lands  or  es- 
tate, thai  is  the  medium  which  creates  the  privity  between  the 
plaintiff  and  defendant." 

By  the  contract  under  consideration,  Mrs.  Ross  acquired 
the  right  to  enter  upon  the  Hauck  lot  and  erect  and  perma- 
nently maintain  thereon  a  party  wall.  This  was  a  grant  to 
her  of  an  interest  in  land,  and  was  of  such  a  character  that 
a  perpetual  covenant  might  be  annexed  to  it.     Snowden  v. 
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Wilaa,  19  Ind.  10;  Hazlett  v.  Sinclair,  76  Ind.  488  (40  Am. 
R.  254) ;  1  Smith  Leading  Cases,  8th  ed.,  161,  162. 

In  consideration  of  this  grant  to  her  she  covenanted  to  do 
an  act  beneficial  to  the  remaining  interest  of  Hauck ;  that  act 
was  the  erection  of  a  wall  so  situated  as  that  one-half  of  it 
should  rest  on  the  margin  of  his  lot,  and  the  other  half  on 
hers,  thus  devoting  each  estate  to  the  mutual  s*upport  of  the 
party  wall.  She  at  the  same  time  covenanted  that  when  she 
should  be  reimbursed  one-half  the  cost  of  the  wall,  he,  or  his 
grantees,  should  acquire  a  reciprocal  interest  in  her  lot,  and 
in  legal  eflTect  become  owner  of  one-half  the  party  wall. 

This  agreement  created  what  has  been  aptly  termed  mutual 
or  cross  easements  in  favor  of  each  iu  the  lot  of  the  other, 
and  was  an  arrangement  mutually  beneficial  to  both  properties. 
FUch  V.  Johnson,  104  111.  Ill ;  Roche  v.  Ulljnan^OA:  111.  11 ; 
^ronson  v.  Coffin,  108  Mass.  175  (11  Am.  R.  335) ;  Thomson 
V.  OuHis,  28  Iowa,  229. 

It  contained,  therefore,  all  the  elements  necessary  to  a  cov- 
enant capable  of  running  with  the  land.  Hazlett  v.  Sinclair, 
mpra;  Richardson  v.  Tobey,  121  Mass.  457  (23  Am.  R.  283)  ; 
Standish  v.  Lawrence,  111  Mass.  Ill ;  Maine  v.  Oamston,  98 
Mass.  317 ;  Savage  v.  Mason,  3  Cush.  500;  Brovm  v.  McKee, 
57  N.  Y.  684 ;  Keteltas  v.  Penfold,  4  E.  D.  Smith,  122 ;  PlaU 
v.  Eggleston,  20  Ohio  St.  414;  Ma,sury  \.Southworth,9  Ohio 
St.  340 ;  Bertram  v.  Ourtis,  31  Iowa,  46 ;  Norfleet  v.  Cromwell, 
70  N.  C.  634,  641  (16  Am.  R.  787). 

It  is  apparent,  too,  that  it  was  the  intention  of  the  parties 
that  the  covenant  to  pay  should  run  with  the  land.  The 
words  used  in  that  connection  are  those  usually  and  aptly 
J  employed  for  the  purpose  :  "John  Hauck  hereby  binds  him- 
/  self,  his  heirs,  executors,  administrators  and  assigns,  that 
whenever,  after  the  erection  of  said  wall  or  walls  by  the  party 
of  the  second  part,  said  Hauck,  his  heirs,  executors,  adminis- 
trators or  assigns,  shall,  in  any  building  he  or  they  may 
erect,"  etc.,  they  will  pay,  etc.  A  continuing  covenant  may 
exist  without  the  word  "assigns,"  or  " grantees,"  but  when 
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Sihese  or  equivalent  words  are  used^  they  become  persuasive 
of  the  intent  of  the  parties.  Van  Rensselaer*  v.  Hays,  19  N. 
Y.  68.  It  >vas  the  manifest  purpose  of  the  parties  that  the 
right  to  receive  payment  for  the  wall  should  be  personal  to 
Mrs.  Ross.  It  was  stipulated  that  payment  should  be  made 
to  Julia  A.  Ross, 

It  results  that  the  complaint  was  sufficient^  and  that  the 
second  paragraph  of  answer,  in  which  it  was  alleged  that  the 
wall,  by  reason  of  injuries  sustained  from  fire,  was  worth 
much  less  than  the  original  cost,  was  insufficient,  and  the  re- 
spective rulings  of  the  court  were  not  erroneous. 

The  covenant  being  one  which  ran  with  the  land,  when 
the  appellant  availed  himself  of  its  benefits  he  became  re- 
lated to  it  as  the  original  covenantor,  and  it  became  the  meas- 
ure of  his  obligation.  We  think  it  is  fairly  deducible  from  the 
complaint  that  the  appellant  derived  his  title  through  Hauck. 

Judgment  affirmed,  with  costs. 

Filed  April  21,  1885. 

On  Petition  for  a  Rehearinis. 

MrrcHELL,  C.  J. — The  learned  counsel  for  appellant,  in 
support  of  their  petition  for  a  rehearing,  suggest  that  it  was 
decided  in  Block  v.  Isham,  28  Ind.  37,  Taylor  v.  Oioen,  2 
Blaokf.  301,  and  HazleU  v.  Sinclair,  76  Ind.  488,  that  an  in- 
strument of  the  character  in  question  here  does  not  convey 
or  grant  an  interest  in  land.  We  entertain  a  different  view 
of  the  cases  mentioned.  Bloch  v.  Isham,  supra,  was  a  suit  by 
the  grantee  of  the  first  builder,  to  recover  from  the  second 
builder  one-half  the  cost  of  a  party  wall,  and  it  was  held 
there,  as  we  hold  here,  that  the  right  to  receive  payment  for 
the  wall  was  personal  to  the  first  builder.  It  is  true  it  was 
said  in  that  case  that  it  turned  '^  upon  the  solution  of  the 
question  as  to  whether  Isham^s  agreement  to  pay  for  one-half 
of  the  party  wall  is  a  covenant  running  with  the  land.*' 
Under  the  Iowa  statute  it  was  held,  in  the  cases  cited  in  the 
principal  opinion,  that  an  easement  is  created,  and  that  both  the 
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obligation  to  pay  and  the  right  to  receive  payment  run  with 
the  land. 

We  think  the  covenant  to  pay  might  well  run  with  the  land;^ 
while  the  right  to  receive  payment  mighty  as  it  was  held  in 
Block  V.  Isham,  supra,  be  personal  to  the  first  builder.  This 
must  depend  upon  the  contract,  in  the  absence  of  statutory 
regulation.  It  was  said  in  that  case^  that  the  agreement  there 
under  consideration  embraced,  substantially,  the  provisions 
of  the  Pennsylvania  statute.  Under  the  statute  of  that  State, 
the  second  builder  is  always  held  liable  to  pay  the  first  builder,, 
which,  we  think,  is  the  result  of  the  agreement  in  this  case. 
So  &r  as  Block  v.  laham,  supra,  holds  that  the  agreement  was 
personal  to  the  first  builder,  and  did  not  enure  to  the  benefit 
of  his  grantee,  which  was  the  only  question  before  the  court, 
we  are  strictly  in  accord  with  it.  What  was  said  beyond  that 
must  be  regarded  as  having  resulted  from  the  distinction  which 
is  to  be  made  between  the  agreement  there  under  review  and 
that  which  we  are  considering.  The  covenant,  as  it  is  there 
recited  by  the  court,  is :  "  Schenck  and  Isham  *  *  entered 
into  a  written  agreement,  whereby  Schenck  acquired  the  right 
to  build  one  of  the  walls  of  a  brick  store,  then  in  process  of 
erection  on  his  own  lot,  with  one-half  of  its  thickness  resting^ 
on  the  lot  of  Isham ;  and  Isham  acquired  for  himself,  his 
heirs  or  assigns,  the  right  to  use  said  wall  by  joining  a  build- 
ing thereon,  and  agreed  for  himself  and  them  to  pay  one-half 
of  the  original  cost  of  said  wall,  when  he  or  they  should  use 
the  same." 

In  effect,  Isham  personally  agreed  for  himself  and  his 
grantees  to  pay  when  he  or  they  should  use  the  wall.  In  the 
case  before  us  Hauck  made  no  such  agreement.  It  may  be 
said  moreover,  that  the  case  of  Weld  v.  Nichols,  17  Pick.  538, 
which  is  regarded  asconclusive  of  the  question  there  involved, 
will  be  found  to  have  a  very  remote,  if  any,  bearing  on  the 
question  we  are  considering  iinder  this  agreement. 

We  have  said  this  much  to  indicate  that  so  fiir  as  the  point 
involved  in  Block  v.  Isknm,  supra,  was  concerned,  we  are  in 
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accord  with  it,  and  beyond  that  it  must  be  considered  as  dis- 
tinguished by  the  character  of  the  agreement. 

As  to  Taylor  v.  Owen,  sujjra,  the  principles  involved  are 
essentially  different,  and  for  support  of  the  proposition  that 
a  continuing  covenant  may  be  annexed  to  an  easement  in 
land,  and  that  there  is  in  consequence  such  privity  of  estate 
as  makes  the  appellant  liable  on  the  covenant,  we  need  go  no 
farther  than  Hazlett  v.  Sinclairy  supra. 

The  petition  for  a  rehearing  is  overruled. 

108    173 

Filed  June  13,  1885.  lie  U5 

185  197 

186  329 
«^^ 137  37 

187  496 

«      |108    17S 
\m    157 

No.  11,964.  jg  jg 

LuNTZ  r.  Greve  et  al.  |1^  iii 

iOZ    1731 

Pabtition. — TOfe.— Ordinarily,  in  a  suit  for  partition,  the  title  to  the  land  Ji2.  ^^^^ 

is  not  in  issue;  hut  title  maj  he  put  in  issue  in  such  a  suit  hy  appro-  |h6      9 

priate  pleadings,  and  when  thus  put  in  issue  the  decree  is  coticlusive  on  102   irsl 

that  question.  {J|  g|l 

Same. — Pleading.— Vnder  the  statute,  where  the  complaint  in  a  suit  for  *50  4851 

partition  hy  proper  averments  tenders  an  issue  as  to  the  title  to  the  land,  hgg  3!^ 

an  answer  of  general  denial  admits  all  defences;  hut  when  the  com-  jio^  naj 

plaint  does  not  tender  such  issue,  the  general  denial  does  not  have  such  ' ' 

efiect,  and,  in  such  case,  in  order  that  the  question  of  title  may  be  in-  102     173; 

volved,  it  must  be  presented  hy  an  affirmative  pleading  on  the  part  of  ' 

the  defendant. 

PRACTICB. — Demurrer. — HamUeas  Error, — There  is  no  available  error  in 
sustaining  a  demurrer  to  a  paragraph  of  pleading,  if  the  party  pleading 
such  paragraph  has  in  any  other  form  the  full  benefit  of  the  matters 
therein  pleaded. 

Husband  and  Wife.—  TTife**  Deed.—  Tenant  by  the  Omiety. —  Statute  of 
Limitaiicne. — In  1847  land  was  conveyed  to  a  married  woman  by  a  deed 
giving  her  an  estate  of  inheritance,  without  any  express  and  clear  re- 
striction of  the  rights  of  her  husband,  and  she  and  her  husband  took 
possession.  In  1850  she  alone  executed  a  voluntary  deed,  recorded  in 
1866,  purporting  to  convey  the  land  to  her  said  husband,  and  he  re- 
mained in  possession,  claiming  ownership,  till  she  died  intestate,  in  1869, 
leaving  surviving  her  said  husband  and  a  number  of  children,  his  issue 
by  her.  Said  husband  continued  in  possession  of  the  land  until,  in  1873, 
he  sold  and  by  warranty  deed  conveyed  it  for  value  to  a  stranger,  who 
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thereupon  took  possesBion  and  paid  the  purchase-money  to  said  husband 
and  father,  who  died  in  1875,  leaving  said  children  surviving. 

Hddf  that  said  deed  of  the  wile  to  the  husband  conveyed  no  interest,  but 
was  void. 

Hddf  also,  that  the  husband  was  a  tenant  by  the  curtesy,  and  the  right  of 
action  of  said  children  for  partition  and  the  recovery  of  their  interests 
in  the  land  as  the  heirs  of  their  mother  did  not  accrue,  and  the  statute 
did  not  begin  to  run  against  them,  until  the  death  of  their  father. 

From  the  Allen  Superior  Court. 

J".  Monna,  C.  H,  Aldrich  and  /.  M.  Barrett^  for  appellant* 

H.  Oolerick  and  W.  8,  Oppenheim,  for  appellees. 

Elliott,  J. — It  is  alleged  in  the  complaint  of  the  appellees,, 
who  were  the  plaintiffs  below,  that  Ann  Helen  Greve  died 
intestate,  the  owner  of  real  estate,  of  which  a  specific  descrip- 
tion is  given,  leaving  her  surviving,  her  husband,  Francis 
Greve,  and  her  children,  the  appellees;  that,  on  the  21st  day 
of  April,  1873,  Francis  Greve  conveyed  all  of  his  interest  iD 
the  land  to  the  defendant;  that  by  the  death  of  Ann  Helen 
Greve  the  appellees  were  seized  as  tenants  in  common  of  one- 
ninth  of  said  land  in  fee. 

This  complaint,  it  will  be  observed,  is  an  ordinary  com- 
plaint  for  partition,  and  does  not,  by  any  averment,  put  the 
title  in  issue.  It  simply  pleads  enough  upon  the  subject 
of  title  to  give  the  appellees  a  prima  facie  right  to  parti- 
tion, and  this  was  all  it  was  incumbent  upon  the  parties  to 
do  in  order  to  make  a  case  entitling  them  to  the  relief  prayed. 
The  relief  sought  is,  not  the  establishment  or  quieting  of 
title,  but  merely  partition  of  the  land.  Ordinarily,  the  title 
to  the  land  is  not  in  issue  in  a  suit  for  partition.  Neither  the 
object  of  the  suit,  nor  the  effect  of  the  decree,  is  to  establish  or 
quiet  title,  but  simply  to  make  division  of  the  land.  Fleenor  v. 
Driskill,  97  Ind.  27 ;  Kenney  v.  Phillipy,  91  Ind.  511 ;  Miller 
V.  Noble,  86  Ind.  527;  Utterback  v.  Terhune,  75  Ind.  363; 
Avery  v.  Akins,  74  Ind.  283;  Teter  v.  Clayton,  71  Ind.  237. 
Title  may  be  put  in  issue  by  appropriate  pleadings,  and,  when 
thus  put  in  issue,  the  decree  is  as  conclusive  as  in  any  other 
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action.  Fleenor  v.  DriakiUf  supra;  Kenney  v.  Phillipyy  su- 
pra; (hater  v.  Bagton,  89  Ind,  185;  Ferris  v.  Eeed,  87  Ind. 
123;  Miller  v.  Nobhy  supra;  McMaJian  v.  Newcomer,  82  Ind. 
565;  Cravens  v.  KiUs,  64  Ind.  681;  Milligan  v.  Poo/c,  35 
Ind.  64 ;  Grodfrey  v.  Godfrey ,  17  Ind.  6.  In  the  present  case, 
the  complaint  seeks  partition  only,  makes  only  such  aveiv 
ments  as  are  necessary  to  procure  partition,  and  tenders  no 
iflsae  requiring  the  quieting  or  establishment  of  title. 

The  code  provides  that  the  rules  prescribed  in  actions  to 
recover  possession  or  to  quiet  title  are  extended,  so  &r  as  they 
are  applicable,  to  partition  cases  '^  when  the  title  to  real  estate 
is  bona  fide  in  question,  upon  the  pleadings  and  evidence  be- 
tween the  parties  ^^  (R.  S.  1881,  section  1071),  and  the  ques- 
tion which  first  arises  i^  as  to  what  cases  this  statutory  rule 
applies.  Where  the  complaint  by  proper  averments  puts  the 
title  in  issue,  then  the  general  denial  admits  all  defences,  but 
when  the  complaint  does  not  tender  that  issue,  the  general 
denial  can  not  have  that  effect.  If  the  complaint  does  not, 
by  proper  averments,  present  that  issue,  it  must  be  done  by 
some  affirmative  pleading  on  the  part  of  the  defendant,  or  it 
ran  not  be  truly  said  to  be  in  issue  "on  the  pleadings." 
Without  pleadings  putting  the  title  in  issue,  it  is  incon- 
ceivable that  it  can  be  in  issue  "on  the  pleadings,"  and  it 
is  only  where  it  is  thus  in  issue  that  the  general  denial  admits 
all  special  defences.  If  the  plaintiff  desires  to  put  it  in  issue, 
he  must  do  so  by  appropriate  averments  in  his  complaint ; 
otherwise  he  can  not  insist  that  the  general  denial  embraces 
special  defences.  If  the  plaintiff  does  not  elect  to  put  the 
title  in  issue  and  the  defendant  does,  it  is  then  not  only 
proper  but  necessary  to  plead  it  specially  by  way  of  answer 
or  counter-claim.  If  the  defendant  desires  an  adjudication 
upon  the  question  of  title,  he  must  plead  facts  tendering  that 
issue,  for,  if  he  contents  himself  with  a  mere  denial,  he  does 
no  more  than  controvert  the  plaintiff^s  right  to  partition,  and, 
in  that  event,  the  only  matter  conclusively  adjudicated  is  the 
right  to  a  division  of  the  land.     We  are  of  the  opinion  that 


176  SUPREME  COURT  OF  INDIANA, 

Lunto  V.  Grey 4  et  <U. 

the  appellee  is  wrong  in  asserting  that  the  second  paragraph 
of  the  answer^  which  pleads  title  hj  estoppel^  is  embraced  by 
the  general  denial. 

The  matters  contained  in  the  second  paragraph  of  the  an- 
swer are,  however,  pleaded  by  way  of  counter-claim,  and  this 
gave  the  appellant  the  full  benefit  of  them,  and  there  was, 
therefore,  no  available  error  in  sustaining  the  demurrer  to 
the  answer.  We  suppose  it  to  be  immaterial  what  name  is 
given  a  pleading,  provided  it  be  of  such  a  character  as  to 
secure  the  party  the  full  benefit  of  the  matters  pleaded  in  an- 
other form. 

The  third  paragraph  of  the  answer  and  the  third  paragraph 
of  the  counter-claim  are  substantially  the  same,  and,  for  the 
reason  just  given  in  disposing  of  the.  demurrer  to  the  second 
paragraph  of  the  answer,  we  hold  that  no  available  error  was 
committed  in  sustaining  the  demurrer  to  the  third  paragraph 
of  that  pleading. 

The  &cts  stated  in  the  special  finding  are  substantially  these : 
On  the  26th  day  of  June,  1847,  John  B.  Voors,  then  the 
owner  of  the  land,  conveyed  it  to  his  daughter,  Ann  H.  Greve. 
The  habendum  clause  of  the  deed  reads  thus :  ''  To  have  and 
to  hold  the  above  described  premises  hereby  sold  and  con- 
veyed unto  the  said  party  of  the  second  part,  her  heirs  and 
assigns  forever,  together  with  all  the  appurtenances  there- 
unto belonging,  and  rents,  profits  and  reversions  of  the  same^ 
to  her  own  proper  use,  benefit  and  behoof/'  Soon  after  the 
execution  of  this  deed,  Ann  H.  Greve  and  her  husband,  Fran- 
cis Greve,  took  possession  of  the  land.  About  a  year  aft«r 
Voors  conveyed  the  land  to  her,  she  and  her  husband  executed 
a  mortgage  conveying  the  land  to  Bernard  Joseph  Voors  and 
Mary  Voors  to  secure  a  debt  of  $350 ;  the  note  evidencing 
the  debt  was  executed  in  part  payment  for  the  land,  "and  to 
equalize  the  division  of  property  made  by  John  B.  Voors 
among  his  children.''  This  note  was  afterwards  paid  by  Fran- 
cis Greve,  and  the  mortgage  was  satisfied  in  1861.  In  April, 
1850,  Ann  H.  Grevo  executed  a  deed  in  the  usual  form,  pur- 
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porting  to  convey  the. land  to  her  husband,  Francis  Greve. 
After  the  execution  of  this  deed  Ann  H.  Greve  and  her  hus- 
band, being  then  in  possession  of  the  land,  made  lasting  and 
valuable  improvements,  of  the  value  of  twelve  hundred  dol- 
lars. From  the  time  of  the  execution  of  the  deed  to  him 
Francis  Greve  remained  in  possession,  claiming  to  be  the 
owner  of  the  land,  asserting  adverse  possession  thereof,  and 
so  remained  in  possession  until  the  death  of  his  wife,  who  died 
intestate  in  1869.  Ann  H.  Greve  left  surviving  her  the  fol- 
lowing named  children :  Joseph  Greve,  then  twenty-one  years 
of  age,  John  H.  Greve,  then  nineteen  years  of  age,  Matilda 
Greve,  now  Matilda  Armstrong,  then  seventeen  years  of  age, 
Clara  Greve,  now  Clara  Hempkin,  then  fourteen  years  of  age, 
Catherine  Greve,  then  ten  years  of  age,  Mary  Greve,  then 
aged  seven  years,  and  Emma  Greve,  then  aged  four  yeai-s. 
Catherine  Greve  survived  her  father  and  died  without  issue 
in  1875.  The  husband,  Francis  Greve,  remained  in  posses- 
sion of  the  land  after  the  death  of  his  wife  until  he  sold  it. 
On  the  16th  day  of  April,  1868,  he  and  his  wife  mortgaged 
the  land  to  Bernard  Sehler,  to  secure  a  debt  of  one  thousand 
dollars,  which  debt  and  mortgage  were  assigned  to  John  Lau- 
rent in  November,  1871.  In  March,  1870,  Francis  Greve 
executed  a  mortgage,  to  secure  one  thousand  dollars,  to  John 
Laurent,  and  in  October,  1871,  executed  a  mortgage  to  him 
for  three  thousand  dollars,  and  in  this  sum  the  two  prior  mort- 
gages of  one  thousand  dollars  each  were  included.  On  the 
2l8t  day  of  April,  1873,  Francis  Greve  sold  and  conveyed 
the  land  by  warranty  deed  to  John  Luntz  for  $6,300;  the 
purchaser  paid  part  of  the  purchase-money  in  cash,  assumed 
the  mortgage  executed  to  Laurent,  assumed  and  paid  taxes  on 
the  land  amounting  to  $177,  subsequently  paid  part  of  the 
mortgage,  and  executed  to  Greve  his  notes  and  mortgage  for 
the  residue  of  the  purchase-money.  At  the  time  Francis 
Greve  conveyed  the  land  to  Luntz,  the  appellees  Joseph  and 
John  Greve  were  present  and  heard  the  deed  read,  but  neither 
Vol.  102.— 12 
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of  them  knew  that  he  had  any  interest  in  the  land.  Lunts 
took  possession  of  the  land  upon  the  execution  of  the  con- 
veyance to  him,  believing  that  he  was  the  owner,  and  igno- 
rant that  the  appellees  had,  or  claimed  to  have,  any  interest 
therein;  he  continued  in  possession,  and  has  paid  taxes  since 
his  purchase  amounting  to  H77.29,  and  has  made  improve- 
ments to  the  value  of  $828  ;  he  has  received  the  rents  and 
profits  of  the  land,  amounting  to  $250  per  annum ;  and  the 
value  of  the  taxes  paid  by  him,  together  with  the  value  of  the 
improvements,  is  sufficient  to  liquidate  the  amount  of  the 
rents  received.  One  of  the  appellees,  Joseph  Greve,  about  a 
year  prior  to  the  death  of  his  father,  Francis  Greve,  was  in- 
formed by  a  neighbor,  who  had  no  interest  in,  or  particular 
knowledge  of,  the  matter,  that  he,  Joseph  Greve,  had  an  in- 
terest in  the  land.  This  appellee  lived  about  four  miles  from 
the  land  at  the  time  his  father  conveyed  it,  but  never  men- 
tioned the  fact  to  the  appellant  that  he  had  an  interest  in 
the  land,  or  had  heard  that  he  had  an  interest  therein. 
The  purchase-money  was  paid  in  full  to  Francis  Greve  prior 
to  his  death,  which  occurred  in  September,  1875.  The  deed 
executed  by  Ann  H.  to  Francis  Greve  was  duly  recorded  on 
the  12th  day  of  March,  1866.  The  conclusions  of  law  stated 
by  the  court  are  as  follows : 

"  1st.  The  deed  from  John  B.  Voors  to  Ann  H.  Greve  did 
not  convey  to  her  a  separate  estate  so  as  to  exclude  her  hus- 
band from  his  marital  rights  in  said  land,  and,  therefore,  that 
by  the  deed  he  became  entitled  to  the  land  during  the  joint 
lives  of  himself  and  wife. 

"  2d.  The  deed  from  Ann  H.  Greve  to  her  husband,  Fran- 
cis Greve,  was  and  is  void,  and  vested  no  title  in  him  what- 
ever beyond  the  title  acquired  by  him  by  virtue  of  the  deed 
from  Voors  to  Ann  H.  Greve. 

"  3d.  Upon  the  death  of  Ann  H.  Greve  the  land  descended, 
two-thirds  to  the  plaintiffs  collectively  (subject  to  whatever 
right  Francis  Greve  may  have  had  as  tenant  by  the  curtesy),, 
and  one-third  to  Francis  Greve. 
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"4th.  The  deed  from  Francis  Greve  to  the  defendant  vested 
in  him  the  title  to  one-third  of  the  land  in  fee. 

"  5th.  Inasmuch  as  that  the  said  Francis  Greve  was  enti- 
tled to  the  land  during  the  lifetime  of  his  wife,  Ann  Helen, 
she  had  no  right  of  action  against  him  in  her  lifetime  to  re- 
cover it,  and  hence  the  statute  of  limitations  did  not  run 
against  her,  and  her  heirs  are  not  bound  by  the  lapse  of  suffi- 
cient time. 

"  6th.  There  is  nothing  in  the  facts  found  that  can  estop 
any  of  the  plaintiffs  to  set  up  their  respective  rights  to  the 
land." 

We  have  no  doubt  that  the  deed  of  Voors  to  his  daughter 
conveyed  to  her  the  title  to  the  land,  but  whether  it  operated 
to  vest  in  her  such  an  estate  as  excluded  the  husband  from 
his  rights  as  tenant  by  the  curtesy,  is  not  so  clear.  But, 
granting  for  the  present  that  t}ie  appellant  is  right  in  his 
assumption  that  the  deed  did  vest  a  separate  estate  in  the 
wife  to  the  exclusion  of  the  husband,  still,  the  deed  of  Ann 
H.  Greve  to  her  husband  must  be  regarded  as  without  force, 
and,  if  this  be  true,  then  the  appellant's  title  fails.  It  ha& 
been  held  in  this  State  from  first  to  last,  that  a  married  wo- 
man can  only  convey  her  lands  by  a  deed  in  which  her  hus- 
band unites.  The  question  has  been  so  often  decided  that  it 
can  not  now  be  regarded  as  an  open  one.  Our  theory  has 
always  been  that  a  married  woman  was  disabled  from  con- 
veying  lands  at  common  law,  and  that  she  could  convey  only 
by  uniting  with  her  husband  in  a  deed. 

The  right  of  action  did  not  accrue  until  the  death  of  the 
husband,  for  during  his  life  he  was  a  tenant  of  the  land  by 
the  curtesy.  We  think  the  true  rule  upon  this  subject  is  cor- 
rectly declared  by  Chancellor  Kent,  who  says,  of  a  former 
conflict  in  the  decisions  upon  the  subject :  "  But  it  is  now 
settled  otherwise,  and  the  husband  is  tenant  by  the  curtesy  if 
the  wife  has  an  equitable  estate  of  inheritance,  notwithstand- 
ing the  rents  and  profits  are  to  be  paid  to  her  separate  use 
daring  the  coverture.     The  receipt  of  the  rents  and  profits  is 
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a  sufficient  seisin  in  the  wife.  And  if  the  lands  be  devised  to 
the  wife,  or  conveyed  to  trustees  for  her  separate  and  ex- 
clusive use,  and  with  a  clear  and  distinct  expression  that  the 
husband  was  not  to  have  any  life-estate  or  other  interest,  but 
the  same  was  to  be  for  the  wife  and  her  heirs ;  in  that  case, 
the  court  of  chancery  will  consider  the  husband  a  trustee  for 
the  wife  and  her  heirs,  and  bar  him  of  his  curtesy/*  4  Kent 
Com.  (12th  ed.)  31.  The  deed  in  the  case  before  us  does  vest 
in  the  wife  an  estate  of  inheritance,  and  there  are  no  clear  and 
distinct  words  excluding  the  rights  of  the  husband.  The 
deed,  in  truth,  differs  very  little  from  the  ordinary  form  in 
use  at  the  time  it  was  executed,  and  the  superadded  words  do 
not  add  strength  to  the  words  of  limitation.  At  all  events, 
there  is  nothing  abridging  the  rights  of  the  husband,  for 
there  are  no  clear  words  excluding  him  from  his  marital 
rights.  There  are  very  many  cases  declaring  the  same  doc- 
trine as  that  laid  down  by  Kent ;  among  them  are :  Night- 
ingale V.  Hidden,  7  R.  1. 115 ;  Tyler  v.  Lake,  2  Buss.  &  Myl, 
183 ;  Massey  v.  Parker,  2  Myl.  &  K.  174 ;  Wardle  v.  Cloxton, 
9  Sim.  524 ;  Jacobs  v.  Amyatt,  1  Mad.  206  n.;  Wills  v.  Bayers, 
4  Mad.  409;  Roberts  v.  Spicer,  5  Mad.  491 ;  Kensington  v. 
Dollond,  2  Myl.  &  K.  184;  Fears  v.  Brooks,  12  Ga.  195 ;  Paul 
V.  LeaviU,  53  Mo.  595;  Asheraft  v.  Little,  4  Iredell  Eq.  236 ; 
Carter  v.  Dale,  3  Lea  (Tenn.)  710  (31  Am.  R.  660) ;  Trem- 
mel  V.  Kleiboldt,  6  Mo.  Ap.  549 ;  Stewart  v.  Stewart,  7  Johns. 
Ch.  229;  Dubs  v.  Dvhs,  31  Pa.  St.  149;  Gushing  v.  Blake, 
30  N.  J.  Eq.  689. 

The  statute  of  1843  provides  that,  "When  any  man  and 
his  wife  shall  be  seized,  in  her  right,  of  any  estate  of  inher- 
itance in  lands,  and  shall  have  issue,  born  alive,  which  might 
inherit  the  same,  the  husband  shall,  on  the  death  of  his  wife, 
hold  the  lands  for  his  life,  as  tenant  thereof  by  the  curtesy .'* 
The  deed  of  John  B.  Voors  certainly  vested  in  Mrs.  Ann  H. 
Greve  an  estate  of  inheritance,  and  thus  brought  the  case 
fully  within  the  statute.  It  can  not  be  doubted  that  as  the 
survivor  of  his  wife,  whatever   may  have  been   his  rights 
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during  her  life,  Francis  Greve  had  a  right  to  possession 
of  the  lands  as  tenant  by  the  curtesy.  As  Greve  had 
the  right  of  possession  the  right  of  entry  did  not  accrue 
until  his  death,  and  from  that  time,  and  not  before,  the  stat- 
ute began  to  run.  BnUerfidd  v.  Beallf  3  Ind.  203 ;  Nichol- 
fion  v.  OaresSy  59  Ind.  39. 

Cbunsel  fur  appellant  place  much  stress  upon  a  statute  en- 
acted in  1847,  which  reads  thas : 

^'  That  no  real  estate  whereof  any  married  woman  was  or 
maybe  seized  or  otherwise  entitled  to  at  the  time  of  her  mar- 
riage, or  which  she  has  or  may  feirly  acquire  during  her  cov- 
erture, or  any  interest  therein,  shall  be  liable  for  the  debts  of 
her  husband,  but  the  same  and  all  interest  therein,  and  all 
rents  and  profits  arising  therefrom,  shall  be  deemed  and  taken 
to  be  her  separate  property,  free  and  clear  from  any  and  all 
claim  or  claims  of  the  creditors  or  legal  representatives  of  her 
husband  as  fully  as  if  she  had  never  been  married :  Provided, 
That  this  law  shall  not  be  so  construed  as  to  apply  to  'debts 
contracted  by  such  married  woman  before  such  marriage,  but 
in  all  such  cases  her  said  property  shall  be  first  liable  there- 
for.^'    Acts  1847,  p.  46. 

The  contention  is  that  this  statute  vests  the  wife's  separate 
estate  in  her  to  the  exclusion  of  the  husband.  We  think  this 
position  untenable.  It  was  not  intended  to  abolish  tenancy 
by  the  curtesy,  but  simply  to  protect  the  income  of  the  prop- 
erty from  seizure  by  the  creditors  of  the  husband.  This  was 
the  construction  given  the  statute  in  Junction  R.  R.  Co.  v. 
Harris,  9  Ind.  184,  and  we  see  no  reason  to  question  the  sound- 
ness of  that  decision.  The  statute  of  1847  is  to  be  consid- 
ered as  a  part  of  one  great  system  of  jurisprudence,  and  not 
as  a  distinct  and  separate  rule  of  law,  and,  when  thus  consid- 
Aed,  it  goes  no  farther  than  to  prevent  creditors  of  the  hus- 
band from  seizing  the  income  arising  from  the  property  of 
the  wife.  If  the  construction  contended  for  by  appellant  were 
given  it,  the  result  would  be  an  overthrow  of  the  great  body 
of  the  law  then  existing  governing  the  rights  of  the  husband 
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in  the  lands  of  the  wife^  and  such  a  result  is  one  to  be  avoided 
unless  the  plain  words  of  the  statute  rigorously  lead' to  it.  *We 
may  here  aptly  employ  the  language  used  by  another  court  in 
a  similar  case :  '^  Curtesy  is  a  legal  incident  of  the  wife's  es- 
tate of  inheritance^  and  is  a  right  iavored  in  the  law.  A  hus- 
band will  not  be  excluded  from  rights  in  the  property  of  the 
wife  springing  from  the  marital  relation,  except  by  words  that 
leave  no  doubt  of  the  intention  to  do  so.  Massey  v.  Parker y 
2  Myl.  &  K.  174,  181.  The  married  woman's  act  most  ef- 
fectually makes  the  estate  of  the  wife  her  separate  estate,  and 
yet  it  has  not  abolished  the  husband's  curtesy  after  her  death. 
Johnson  v.  OammmSy  1  C.  E.  Green,  97 ;  Parch  v.  Friea,  3 
C.  E.  Green,  204."  Depue,  J.,  in  Omhing  v.  Blake-y  supra. 
Judgment  affirmed. 
Filed  March  17, 1886. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — A  very  ingenious  argument  has  been  filed 
by  appellant's  counsel  on  the  petition  for  a  rehearing,  but  able 
as  it  is,  it  is  based  upon  a  false  foundation.  It  is  tacitly  as- 
sumed that  for  the  conveyance  made  by  Ann  Helen  Greve  to 
her  husband,  in  1850,  he  paid  such  a  consideration  as  entitles 
the  deed  to  be  protected  in  equity.  This  assumption  is  not 
warranted  by  the  finding,  for  it  reads  thus:  "That  in  April, 
1850,  the  said  Ann  Helen  Greve  executed  a  deed  in  the  usual 
form,  purporting  to  convey  to  her  husband  directly  the  land 
in  controversy,  for  the  consideration,  as  expressed  in  the  deed, 
of  love  and  affection  and  the  sum  of  five  dollars."  There  is 
here  no  valuable  consideration,  for  it  is  too  plain  for  contro- 
versy that  the  money  consideration  named  is  a  mere  formal 
and  nominal  one. 

Many  cases  are  cited  by  counsel  to  the  effect  that  a  deecf 
from  the  husband  to  the  wife,  although  void  at  law,  may  be 
protected  in  equity ;  but  the  difference  between  these  cases  and 
the  present  is  very  great;  the  husband  is  not  under  any  dis- 
ability ;  the  wife  is.     The  question  is  not  as  to  the  power  of 
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alienation  of  a  person  free  from  disability,  but  the  question 
is  as  to  the  power  of  alienation  of  a  person  disabled  by  cov- 
erture. There  is,  as  stated  in  Hunt  v.  Johnamiy  44  N.  Y.  27  (4 
Am.  R.  631),  another  reason  why  a  distinction  is  made  between 
the  two  classes  of  cases,  and  that  is  this,  the  husband  is  under  a 
legal  duty  to  support  his  wife,  but  no  obligation  rests  upon  her 
to  support  her  husband.  Counsel  have  not  cited  any  case  where 
equity  interposed  to  protect  a  husband,  who  paid  no  consid- 
eration for  a  conveyance  to  him  of  the  lands  of  the  wife, 
against  the  claims  of  her  children,  and  we  have  seen  none  in 
the  course  of  our  investigation.  Conceding  that  there  are 
cases  in  which  equity  would  protect  the  deed  of  the  wife  to 
the  husband  under  our  statutes,  either  of  1843  or  1852,  still, 
the  husband  who  claims  under  a  mere  voluntary  conveyance 
is  not  entitled  to  invoke  the  exercise  of  the  power  of  a  court 
of  conscience  in  his  behalf.  But  we  think  that  this  conces- 
sion is  not  warranted,  for,  as  our  cases  uniformly  declare,  it 
has  always*  been  the  law  of  this  State  that  a  married  woman 
could  only  convey  her  property  in  a  deed  in  which  her  hus- 
band joined.  This  was  the  common  law,  as  shown  by  a  recent 
writer,  who  says :  "  But  a  conveyance  of  lands  by  the  wife  di- 
rectly to  her  husband,  especially  if  it  be  voluntary,  has  been 
considered  ineffectual  and  void.  And  even  under  the  late  mar- 
ried women's  acts,  her  right  to  make  such  a  conveyance  is  still 
generally,  though  not  universally,  denied.''  Schouler  Hus- 
band and  Wife,  section  397.  In  Scott  v.  Purcell,  7  Blackf.  66, 
it  was  held  that  a  married  woman  could  not  alienate  her  land 
'*  without  joining  in  a  deed  with  her  husband."  The  ques- 
tion seems  always  to  have  been  regarded  as  one  of  power,  and 
as  the  wife  has  no  power  to  execute  a  separate  deed,  there  is 
no  effective  instrument  upon  which  any  court  can  act.  No 
court  can  give  force  to  what  the  law  provides  shall  be  with- 
out force.  Boater  v.  Bodkin^  25  Ind.  172.  The  statute, of 
1843  did  not  confer  power  on  the  wife  to  convey  her  real  es- 
tate by  her  separate  deed ;  on  the  contrary,  it  clearly  requires 
a  joint  deed,  for  thus  it  reads :  "  The  joint  deed  of  the  bus- 
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band  and  wife^  upon  complying  with  the  provisions  of  the 
fortieth  section  of  this  chapter,  shall  be  sufficient  to  convey 
and  pass  the  real  estate  of  the  wife,  but  not  to  bind  her  to  any 
covenant  or  estoppel  therein,"    R.  S.  1843,  p.  417,  section  17. 

Petition  overruled. 

Filed  June  26, 1885. 


No.  12,013. 

(108    lg4 

'121-^  Dawson  v.  Shirk. 

,~~  "  PRACTICJ5.— Jiiry  Trial—  Ferdttrf.— A  party  upon  whose  demand,  resisted 
[160  6671  by  the  other  party,  a  cause  in  equity  is  tried  by  jury  which  should 
have  been  tried  by  the  court,  will  not  be  permitted  afterwards  to  ques- 
tion the  mode  of  trial,  and  as  to  him  the  verdict  will  be  treated  in  all 
respects  as  if  the  case  were  at  law,  and  judgment  entered  accordingly. 
SAUii.^Special  VerdicL-- Jvdgmeni, —  Dama^.— Where  a  special  verdict 
states  the  amount  of  damages  found  for  the  plaintiff,  in  the  event  that, 
upon  the  facts  found,  the  law  is  for  the  plaintiff,  and  no  ^ata  are  fur- 
nished by  the  verdict  from  which  the  court  can,  by  computation,  ascer- 
tain the  damages,  judgment,  if  for  the  plaintiff,  must  be  for  the  damages 
found  by  the  jury.  Alitery  if  there  be  data  found  by  the  verdict,  which 
will  enable  the  court  to  compute  the  proper  damages. 

From  the  Howard  Circuit  Court. 

F.  M.  Triasal,  M.  Bell  and  W.  C.  Purdum,  for  appellant. 

R.  Hill  and  R.  N.  Lamb,  for  appellee. 

Mitchell,  C.  J. — This  action  was  brought  by  Dawson 
against  Shirk  to  recover  the  value  of  a  promissory  note,  which 
he  alleged  belonged  to  him,  and  which  it  was  averred  Shirk 
had  obtained  possession  of  through  one  Kinsey,  who  was 
made  a  party  and  against  whom  default  was  taken. 

It  was  averred  that  Dawson  and  Kinsey  had  become  sure- 
ties for  one  Burroughs,  and  that,  as  the  proceeds  of  the  sale 
of  certain  real  estate  upon  which  they  had  taken  an  indem- 
nity mortgage,  the  note  in  question  had  become  the  property 
of  Dawson.  It  was  also  averred  that  he  had  paid  the  entire 
debt  upon  which  they  had  been  jointly  bound. 
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It  was  averred  that  the  note  remained  in  the  possession  of 
Kinsey ;  that  he  pledged  it  to  Shirk  as  collateral  security  for 
an  individual  debt,  and  that  Shirk  had  notice  of  Dawson's 
rights  at  the  time  be  received  it. 

The  complaint  was  in  three  paragraphs,  two  of  which  set 
up  the  foregoing  facts,  with  much  other  incidental  matter. 
The  third  was  the  common  count  for  money,  personal  prop- 
erty and  choses  in  action  had  and  received,  to  the  plaintiff's 
ose.  After  issue  joined,  the  appellee  moved  the  court  that 
all  questions  raised  oo  the  issues  made  on  the  first  paragraph 
be  tried  by  the  court  or  referred  to  a  master.  This  motion 
was  overruled.  The  case  was  thereupon  submitted  for  trial 
to  a  jury  without  further  objection,  upon  which  the  court 
made  an  order,  of  its  own  motion,  that  the  jury  return  a 
special  verdict.  At  the  proper  time  the  jury  returned  a  spe- 
cial verdict  which  was  contained  in  two  separate  papers,  one 
of  which  was  entitled  "  Plaintift's,"  the  other  "  Defendant's/' 
After  setting  out  the  facts  in  each  paper,  not  altogether  con- 
sistently, each  concluded  substantially  as  follows :  "  If,  upon 
the  facts  aforesaid,  the  law  is  with  the  plaintiff,  then  we,  the 
jury,  find  for  the  plaintiff  and  assess  his  damages  at  $190.40. 
If,  upon  said  facts,  the  law  of  the  case  is  with  the  defendant 
Shirk,  then  we  find  for  the  defendant  Shirk."  Both  papers 
were  received  as  the  verdict  of  the  jury  without  objection. 
Thereupon  the  plaintiff  moved  for  judgment  on  the  special 
verdict  for  "$1,408,  and  the  defendant  moved  for  judgment 
for  costs.  Plaintiff's  motion  was  overruled,  whereupon  he 
moved  to  set  aside  the  concluding  part  of  the  verdict  which 
assessed  his  damages  at  $190.40,  and  asked  to  have  a  new 
jury  empanelled  for  the  purpose  of  assessing  the  amount  of 
the  recover)',  specifying  in  his  motion  that  the  new  jury, 
when  called,  should  be  instructed  to  assess  the  amount  of  his 
damages  at  $1,408.  This  motion  was  also  overruled,  and 
judgment  was  rendered  for  plaintjff  on  the  special  verdict  for 
$190.40  and  for  costs,  to  which  the  defendant  Shirk  excepted* 
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Dawson  prosecutes  this  appeal,  and  assigns  for  error  the 
overruling  of  his  several  motions  above  set  out. 

It  is  insisted  by  appellant's  counsel,  that,  upon  the  facts 
found,  the  conclusion  necessarily  follows  that  the  plaintiff's 
damages  should  have  been  assessed  at  $1,408,  and  that  judg- 
ment should  have  been  rendered  accordingly.  The  material 
fieicts  found  may  be  summarized  thus :    "  Plaintiff's : " 

1.  On  June  24th,  1875,  Dawson  and  Kinsey,  being  sureties 
for  Burroughs,  took  from  him  an  indemnifying  mortgage  on 
certain  real  estate. 

2.  Dawson  was  compelled  to  pay  the  entire  security  debt, 
which  amounted,  when  paid,  to  $2,920.81. 

3.  Previous  to  and  during  the  year  1878,  Kinsey  became 
indebted  to  Dawson  for  money  paid  to  his  use  and  for  prop- 
erty sold,  in  the  sum  of  $2,522.25. 

4.  In  and  before  September,  1876,  Dawson  and  Kinsey  had 
executed  their  notes  in  satis&ction  of  the  indebtedness  for 
which  they  were  liable  as  the  sureties  of  Burroughs,  and  at 
the  September  term,  1876,  of  the  Hamilton  Circuit  Court,  they 
foreclosed  their  indemnity  mortgage,  taking  a  decree  in  which 
it  was  adjudged  that  the  land  should  be  sold  to  pay  the  sum 
of  $1,21&.71,  that  Dawson  had  paid  as  surety,  and  $1,425.93 
that  had  been  paid  by  both  Dawson  and  Kinsey.  That  the 
land  was  subsequently  sold  on  the  decree  thus  taken,  bid  in, 
and  subsequently  a  title  obtained  by  them  jointly  under  this 
sale.  That  afterwards,  on  the  1st  day  of  February,  1878,  they 
sold  and  conveyed  the  land  to  William  C.  Duckwell  for  $2,- 
600,  who  paid  to  Dawson  $500  cash,  and  in  payment  of  the 
balance  transferred  to  them  a  note  on  John  Duckwell  for  $1,- 
870,  dated  May  3d,  1876,  with  interest  at  9  per  cent,  from 
May  3d,  1877.  That  this  note  was  left  in  the  possession  of 
Kinsey  for  the  benefit  of  himself  and  Dawson,  and  that  Kin- 
sey, without  the  knowledge  or  consent  of  Dawson,  and  at  the 
request  of  Shirk,  in  March^  1878,  induced  Duckwell  to  exe- 
cute a  renewal  note  for  two  thousand  dollars,  bearing  8  per 
cent,  interest,  which  renewal  note  Kinsey,  without  authority, 
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transferred  to  Shirk  as  a  collateral  security  for  his  debt  to 
him.  That  Shirk,  at  the  time  of  accepting  the  transfer  of 
the  note,  knew  that  Dawson  had  an  interest  in  it,  and  that  in 
the  month  of  April,  1879,  he  collected  the  note  and  applied 
to  Kinsey^s  debt  the  proceeds,  amounting  to  $2,160. 

9.  That  Dawson  has  realized  from  the  proceeds  of  prop- 
erty transferred  to  him  by  Kinsey,  and  from  payments,  the 
sum  of  $1,364,  and  that  Kinsey  is  indebted  to  him  on  trans- 
actions outside  of  the  Duckwell  note  in  the  sum  of  $2,226. 

A  summary  of  so  much  of  the  special  verdict  as  is  mate- 
rial, entitled  "  Defendant's,''  may  be  stated  as  follows : 

1.  Previous  to  June,  1876,  Dawson  and  Kinsey  were  co- 
sureties for  Burroughs,  and  held  an  indemnifying  mortgage 
from  him  on  eighty  acres  of  land. 

2.  In  June,  1876,  they  executed  their  joint  notes  for  $2,- 
920.81  in  discharge  of  the  indebtedness  for  which  they  were 
sureties,  to  one  Wilson.  On  August  15th,  1878,  Dawson  paid 
and  discharged  the  joint  debt  to  Wilson  by  executing  his  own 
notes  secured  by  mortgage. 

3.  In  1876  Kinsey  and  Dawson  foreclosed  their  indemnity 
mortgage,  obtained  a  sheriff's  deed  for  the  land,  and  in  Feb- 
ruary, 1878,  sold  it  to  Duckwell,  receiving  cash  and  note  from 
him  as  described. 

4.  Dawson  received  the  $500  which  was  paid  on  the  sale 
of  the  land. 

5.  The  Duckwell  note  was  renewed  and  transferred  to  Shirk 
as  described. 

6.  Shirk  had  notice  that  Dawson  claimed  a  half  interest 
in  the  Duckwell  note  at  the  time  he  received  it. 

7.  At  the  time  Shirk  received  the  Duckwell  note  he  cred- 
ited $2,000,  the  amount  of  it,  to  Kinsey's  debt. 

8.  In  April  or  May,  1878,  Kinsey  transferred  to  Dawson 
certain  notes  or  judgments  on  one  Cook,  of  Rush  county,  in 
part  payment  of  his  indebtedness  to  him  on  account  of  the 
Duckwell  note,  upon  which  judgments  Dawson  afterwards  col- 
lected $864. 
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9.  At  the  time  the  Cook  judgments  were  transferred  to  Daw- 
soD^  he,  Dawson^  was  only  claiming  one-half  the  Duckwell 
note^  and  he  had  notice  at  that  time  that  it  had  been  trans- 
ferred to  Shirk. 

12.  Kinsey,  at  the  time  of  the  transfer  of  the  Duckwell 
note  to  Shirk,  had  no  authority  from  Dawson  to  make  the 
transfer. 

15.  That  before  the  commencement  of  this  suit  Dawson^ 
by  his  attorney,  demanded  of  Shirk  one-half  the  amount  of 
the  Duckwell  note,  and  only  claimed  to  own  one-half  the 
note  up  to  and  after  the  beginning  of  this  suit. 

The  foregoing  are  all  the  facts  material  to  be  considered. 

It  is  suggested  by  counsel  for  appellant  that  as  the  case,  in 
some  of  its  aspects,  at  least,  is  of  equitable  jurisdiction,  the 
court  should  have  treated  the  special  verdict  as  advisory  merely, 
and  rendered  judgment  upon  it  as  in  chancery  cases.  Where, 
however,  parties  have  submitted  a  cause  to  a  jury  for  trial, 
as  a  law  case,  even  though  the  cause  is  in  other  respects  of 
equitable  cognizance,  it  has  been  held  that  the  verdict  will  be 
treated  in  all  respects  as  in  a  law  case.  Summers  v.  Great- 
hxmse,  87  Ind.  205.  Especially  should  that  be  so  in  this  case, 
after  the  appellee  made  an  unsuccessful  effort  to  secure  a  trial 
as  in  chancery. 

Section  565,  R.  S.  1881,  provides:  "Where  the  verdict 
IS  special,  or  where  there  has  been  a  special  finding  on  par- 
ticular questions  of  fact,  the  court  shall  render  the  proper 
judgment.^^ 

In  the  case  of  Mitchell  v.  Geiaendorff,  44  Ind.  358,  it  was 
held  that  a  judgment  for  $8,000,  rendered  by  the  court  on  a 
special  verdict  returned  by  a  jury,  in  which  the  amount  of 
the  recovery  was  assessed  at  $175,  was  erroneous.  It  was 
there  said,  without  further  explanation :  "  The  'proper  judg- 
ment' here  named  means  a  judgmont  on  the  verdict  and  can 
mean  nothing  else.'' 

Of  special  verdicts,  it  is  said  in  2  Tidd's  Practice,  901 : 
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''And  the  court  will  not  alter  a  verdict,  unless  it  appear  on 
the  face  of  it,  that  the  alteration  would  be  according  to  the 
intention  of  the  jury." 

In  the  case  of  Reid  v.  StcUey  ex  reL,  58  Ind.  406,  the  court 
said :  "  Different  agencies  may  be  entrusted  with  the  power 
of  determining  the  facts  in  controversy  between  litigants, 
and  stating  the  proper  conclusions  thereon.  A  jury,  a  referee, 
or  the  court  may  perform  the  duty ;  but  where  the  duty  in 
the  premises,  imposed  upon  any  one  of  these  agencies  in  a 
given  cause,  is  general,  the  entire  duty  must  be  performed  by 
that  agency.  A  jury  must  find  a  verdict  upon  which  a  judg- 
ment cau  be  rendered."  It  was  there  held  that  because  the 
court  had  added  $419.57  to  the  amount  found  by  a  referee, 
error  had  been  committed,  the  reason  assigned  being  that  the 
report  did  not  furnish  the  court  with  data  upon  which  to 
render  a  judgment  differing  in  amount  from  that  contained 
therein.  It  would  seem  as  the  result  of  the  authorities  that 
a  proper  construction  of  the  statute  requires  that  if  data  are 
given  in  a  special  verdict  or  8}>ecial  finding  of  facts,  from 
which  it  clearly  appears  that  the  amount  assessed  by  the  jury 
Is  the  result  of  an  error  in  computation,  or  grows  out  of 
some  omission,  the  proper  judgment  to  be  rendered  by  the 
court  would  be  the  amount  which  a  correct  computation  made 
fivm  the  data  furnish^  would  indicate.  Sanders  v.  SooU,  68 
Ind.  130;  Case  v.  Colter,  66  Ind.  336;  Hall  v.  Harlow,  66 
Ind.  448;  Medler  v.  HiaU,  14  Ind.  405. 

Where  a  special  verdict  or  special  finding  of  facts  is  re- 
tomed,  nothing  remains  for  the  consideration  of  the  court 
except  to  render  the  proper  judgment  on  the  facts  found  ac- 
cording to  the  law,  and  when  the  jury  assess  the  amount  of 
the  recovery,  the  data  furnished  and  fact«  found  must  be  so 
inconsistent  with  the  amount  assessed  as  that  the  two  can  not 
be  reconciled  in  order  to  justify  the  court  in  disregarding  the 
assessment.  Before  a  judgment  can  be  rendered  for  an 
amount  different  from  that  assessed  by  the  jury  the  conclu- 
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sion  must  be  irresistible  from  the  facts  and  data  given,  that 
an  error  in  computation,  or  an  omission,  growing  out  of  a 
misconception  of  the  relation  to  each  other  of  the  several 
facts  specifically  found,  has  occurred. 

It  is  conceded  by  appellant's  counsel,  that  if  Dawson  was 
entitled  to  but  one-half  the  amount  of  the  Duckwell  note, 
the  amount  assessed  was  correct.  The  jury  did  not  specifi- 
cally find  whether  he  was  the  owner  of  one-half  or  the 
whole  of  the  note.  As  to  that  the  special  verdict  is  equivo- 
cal. Facts  are  stated  which  tend  to  support  either  view. 
Whether  Dawson  was  the  owner  of  the  whole  or  one-half 
of  the  note,  was  a  fact  in  dispute.  Shirk  answered  a  subse- 
quent ratification  of  the  transfer  by  him.  From  the  fiicts 
stated  and  from  those  upon  which  the  verdict  is  silent,  the 
jury  made  the  deduction  of  fact  that  he  owned  one-half,  and 
their  assessment  was  made  accordingly. 

To  have  rendered  a  judgment  for  a  different  amount  would 
have  involved  a  deduction  of  fact  by  the  court  difierent  from 
that  made  by  the  jury.  This  the  court  had  no  right  to  do. 
Its  sole  duty  was  to  make  deductions  of  law  from  fistots  specifi- 
cally and  unequivocally  found,  and  as  in  view  of  the  equiv- 
ocal findings  of  the  jury,  it  could  not  be  said  as  a  conclusion 
of  law  that  the  appellant  owned  the  whole  note,  the  ruling 
of  the  court  was  right.  It  may  be  said,  h6wever,  if  it  were  con- 
ceded that  Dawson  owned  the  whole  note,  that  we  have  been 
unable  to  discover  any  certain  specific  data  in  either  or  both 
the  special  verdicts  upon  which  the  amount  of  the  judgment 
asked  could  have  been  predicated.  To  make  the  amount^ 
data  must  be  assumed  outside  of  the  finding. 

Judgment  affirmed,  with  costs. 

Filed  May  25, 1886. 
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Libel. — Communication  to  Employer, — A  letter,  written  voluntarily,  and  for        |}§|   *^ 
the  sole  benefit  of  the  writer,  to  another's  employer,  using  language  such 
as  .must  have  been  understood  by  the  employer  as  charging  the  employee 
with  having  obtained  goods  from  the  writer  by  fraudulent  means,  was 
held  to  be  libellous,  and  not  a  privileged  communication. 

EviDENCii. — Offer  of  I^'oqf. — An  offer  of  proof  should  not  be  so  general  as 
to  require  the  court,  for  the  purpose  of  determining  what  facts  are  com- 
petent, to  examine  a  mass  of  previous  evidence,  but  should  specifically 
state  competent  facts  which  it  is  expected  to  show. 

Same. — Statement*  (^Stranger  Binding  on  Paiiy, — One  who  has  directed  an- 
other to  a  third  person,  for  information  or  direction,  will  be  bound  by  the 
statements  made  by  such  third  person. 

Same.— Jntefi^.— Where  the  intent  with  which  one  has  done  an  act  becomes 
material,  it  is  proper  to  ask  him  as  a  witness  what  was  the  intent. 

Same.— 06;ec<ioii  to  Emdenct, — There  can  be  no  available  error  in  admitting 
evidence  over  objection,  where  no  ground  of  objection  is  specifically 
stated. 

IjiFTRUcnoN  TO  JuBT.— Cbtfff  nol  Required  to  Modify  Erroneous  Inatruction 
Atked. — Unless  an  instruction  asked  is  correct  in  terms  as  prayed,  the 
court  is  not  bound  to  modify  it,  but  may  refuse  it. 

Pleadiho. — GSmtoI  Scope, — A  pleading  must  be  judged  by  its  general 
scope  and  tenor,  and  not  by  fragmentary  statements  therein. 

8axe. — Pka  €f  Justification, — A  plea  of  justification  in  an  action  for  libel 
most  proceed  on  the  theory  that  all  the  material  averments  of  the  com- 
plaint are  admitted. 

PunfciPAL  AND  Agent. — Ostensible  Authority  of  Agent, — If  a  principal  holds 
out  an  agent  as  possessing  authority  to  control  a  shop  or  place  of  busi- 
ness, and  a  third  person  acts  upon  the  faith  of  the  appearances  so  created, 
the  principal  may  be  bound  by  the  acts  of  snch  agent  within  the  scope  of 
such  ostensible  authority,  although,  as  between  the  agent  and  his  em- 
ployer, no  such  authority  in  fact  existed. 

Lebel. — Oonstruetion'(^  Writing. — Justifieation,-r'WheiheT  a  written  instru- 
ment is  or  is  not  libellous,  and  what  will  constitute  justification  for  a 
libellous  pablication,  are  questions  for  the  court,  and  not  for  the  jury. 

From  the  .Marion  Circuit  Court. 

H.  Dailey  and  G.  W,  Winpenny,  for  appellant. 

8.  Claypooly  W.  A.  Ketcham  and  B.  F.  Watts,  for  appellee. 

Elliott,  J.^— The  complaint  of  the  appellee  alleges  that 
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the  appellant  maliciously  published  a  libel ;  that  the  libellous 
matter  was  contained  in  a  letter  written  by  the  latter  to  a 
corporation  called  the  Encaustic  Tile  Company^  by  whom 
the  appellee  was  tBen  employed.  The  letter,  omitting  the 
date,  address,  signature  and  formal  part,  is  as  follows : 

"  Mr.  Schiffling  owes  me  on  work  done  on  your  dies,  etc., 
$33.  If  you  would  consent  to  retain  such  amount  out  of 
any  money  due  him  from  you,  let  me  know  by  return  mail. 
If  you  will  not  consent  to  do  so,  I  shall  have  to  file  a  me- 
chanic's lien  on  the  goods.  He  got  them  of  me  by  lying ; 
first,  he  said  he  would  bring  an  order  from  you,  then  he 
would  pay  cash  for  them  before  he  took  them  away.  He 
then  watched  his  chances  and  took  them  when  the  foreman 
was  not  in,  and  now  refuses  payment.'' 

It  is  also  alleged  that  the  appellee  was  dismissed  from  the 
service  of  the  corporation  to  whom  the  letter  was  addressed, 
and  he  demanded  special  and  general  damages. 

The  language  of  the  letter  charges  the  appellee  with  hav- 
ing obtained  property  by  corrupt  and  dishonest  means.  It 
is  not  necessary,  in  order  to  constitute  even  verbal  slander, 
much  less  libel,  that  the  charge  that  a  corrupt  or  criminal  * 
act  w&s  committed  should  be  made  in  direct  terms.  The 
question  in  such  cases  is,  what  meaning  did  the  language 
employed  convey  to  the  mind  of  the  person  to  whom  it  was 
addressed?  Seller  v.  Jenkins^  97  Ind.  430.  Words  put  in 
writing  will  often  constitute  a  libel,  which,  if  spoken,  would 
not  constitute  actionable  slander.  We  think  it  very  clear 
that  the  corporate  officers,  who  received  and  read  the  letter, 
must  have  understood  that  the  writer  charged  the  appellee 
with  having  obtained  the  property  by  fraudulent  means,  and, 
thus  understood,  the  language  was  undoubtedly  libellous. 
Hake  v.  Brames,  96  Ind.  161. 

The  letter  was  not  a  privileged  communication.  The  in- 
formation it  professes  to  contain  was  volunteered,  and  the 
purpose  for  which  it  was  conveyed  to  the  appellee's  employer 
was  solely  for  the  benefit  of  the  writer,  and  was  not  intended 
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to  benefit  the  employer  by  giving  him,  in  good  feith  and 
for  a  just  purpose,  information  necessary  for  his  protection 
against  a  knavish  servant.  . 

The  appellant  introduced  Samuel  Shue,  and  after  he  had 
been  examined  in  chief  and  had  been  cross-examined  at  great 
length  and  at  the  close  of  the  re-direct  examination,  he  was 
asked  this  question:  "State  whether  or  not  you  reported 
these  facts  in  reference  to  this  matter  to  Mr.  Over  ?  "  Upon 
objection  being  made,  the  counsel  made  this  statement :  "  We 
offer  to  show  that  this  witness  communicated  all  these  fitcts 
to  Mr.  Over  before  the  15th  day  of  June,  the  day  the  letter 
was  written."  In  our  opinion  the  oflFer  was  too  general,  for 
we  do  not  believe  it  was  the  duty  of  the  trial  court  to  exam- 
ine the  mass  of  testimony  to  determine  what  facts  were  com- 
petent ;  on  the  contrary,  we  think  it  was  counsel's  duty  to 
specifically  state  the  fiuits  which  they  expected  to  show  that 
the  witness  communicated  to  their  client.  There  were  some 
&et8  stated  in  the  testimony  of  the  witness  that  it  would  not 
have  been  proper  to  communicate  to  the  appellant,  and  the 
court  was  not  bound  to  analyze  the  testimony  and  sift  out  the 
competent  from,  the  incompetent.  This  should  have  been 
done  by  the  question  and  offer  of  the  counsel. 

The  appellee  testified  that  he  was  directed  by  the  appellant 
to  his  foreman,  Mr.  Cox,  and  thereupon  the  court  permitted 
the  appellee  to  testify  what  was  said  to  him  by  the  foreman. 
In  this  there  was  no  error.  Where  a  party  directs  another  to 
a  third  person  for  information  or  directions,  he  is  bound  by 
the  statements  of  such  third  person. 

Our  cases  decide  that  where  the  intent  with  which  an  act 
is  done  becomes  material,  it  is  proper  to  ask  what  it  was. 
Gtyof  Columbus  v.  Dahn,  36  Ind.  330;  Greer  v.  State,  53  Ind. 
420 ;  White  v.  ^ate,  53  Ind.  595,  vide  p.  596 ;  Shochey  v.  Mlh, 
71  Ind.  288  (36  Am.  R.  196);  Parrish  v.  Thurston,  87  Ind.  437, 
tide  p.  440.  We  think  that  the  question  asked  the  appellee, 
and  objected  to  by  the  appellant,  is  fairly  within  the  principle 
Vol.  102.— 13 
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declared  in  these  cases.  It  is  competent  in  many  cases^  such  a^ 
cases  of  fraud  and  the  like,  to  ask  a  party  a  -  direct  question^ 
and  we  think  this  is  an  analogous  case.  So,  too,  where  a 
negative  is  to  be  proved,  it  is  often  competent  te  ask  a  direct 
question.  The  reason  for  this  is,  that  by  proving  affirmative 
facts  te  establish  a  negative  conclusion,  too  much  ground 
would  be  gone  over  and  too  much  time  consumed.  Another 
reason  is,  that  there  are  some  cases  where  it  is  practically  im- 
possible te  exclude  every  hypothesis  by  a  course  of  affirma- 
tive questions,  and,  as  the  law  is  a  practical  science,  it  some- 
times permits  a  direct  question  and  answer  upon  a  negative 
proposition. 

If  it  were  conceded  that  the  court  erred  in  permitting  the 
appellee  to  inquire  as  to  the  aggregate  amount  in  value  of 
dies  that  had  been  made  by  the  Encaustic  Tile  Company 
within  a  designated  period,  no  available  error  was  committed^ 
for  the  reason  that  the  grounds  of  objection  were  not  specifi- 
cally stated.  But  we  think  no  error  was  committed,  for  the 
reason  that  the  testimony  tended  to  show  the  amount  of  tho- 
special  damages  sustained  by  the  appellee.     . 

The  court  refused  to  give  the  first  instruction  asked  by  the 
appellant,  which  reads  thus :  "  The  defendant  in  this  cause, 
by  his  answer,  admits  that  he  wrote  the  letter  which  is  al- 
leged to  be  libellous,  but  says  that  the  statements  therein  are 
true.  By  this  answer  the  defendant  only  admits  he  wrote  the 
letter ;  he  does  not  admit  that  plaintiff  was  damaged  thereby, 
or  that  he  was  in  the  employ  of  the  Encaustic  Tile  Company; 
but  the  burden  is  on  the  plaintiff  to  show  that  he  was  in  the 
employ  of  the  Encaustic  Tile  Company,  and  that  he  lost  said  . 
employment  by  reason  of  said  letter,  and  that  he  has  been 
damaged.'' 

It  is  settled  by  many  cases  that  unless  the  instruction  as 
prayed  is  correct  in  terms,  the  court  is  not  bound  to  amend 
or  modify  it,  but  may  rightfully  refuse  it.  Ooodwin  v.  Staley. 
96  Ind.  550,  and  authorities  cited. 

This  instruction  was  not  correct  in  terms,  for  the  answer,. 
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by  Dot  directly  controverting  the  allegation  of  the  complaint 
that  the  appellee  was  employed  by  the  Encaustic  Tile  Com- 
pany,  admitted  it,  for  the  failure  to  deny  is  an  admission  of  the 
truth  of  a  material  allegation.  The  general  scope  and  tenor 
of  the  answer  filed  by  the  appellant  is  that  of  a  plea  of  jus- 
tification, and  it  is  by  its  general  scope  and  tenor  that  it  must 
be  judged,  and  not  by  fragmentary  statements  cast  into  it. 
Kimble  v.  Christie^  55  Ind.  140;  Neidefer  v.  Chastairiy  71 
Ind.  363  (36  Am.  R.  198);  Mescallw.  Tally,  91  Ind.  96; 
Wedem  U.  Tel.  Co.  v.  Reed,  96  Ind.  195,  vide  auth.  cited  p. 
198 ;  Cottrell  v.  Mna  L.  Ins.  Co.,  97  Ind.  31 1;  Gty  of  Logans- 
poH  V.  Uhl,  99  Ind.  531. 

A  plea  of  justification  proceeds,  and  can  only  rightfully 
proceed,  on  the  theory  that  all  the  material  averments  of  the 
complaint  are  admitted,  and  this  is  the  theory  of  the  answer 
before  us,  and  it  would,  therefore,  have  been  error  to  instruct 
the  jury  that  it  controverted  one  of  the  substantive  and  ma- 
terial averments  of  the  complaint. 

What  we  have  said  proves  that  the  court  below  did  not 
err  in  instructing  that  the  answer  admitted  that  the  appellee 
was  in  the  employment  of  the  Encaustic  Tile  Company,  and 
that  he  was  discharged  from  it.  It  is  true  that  mere  allega- 
tions of  value  are  not  admitted  by  a  failure  to  controvert  them, 
but  allegations  of  material  facts  are,  and  the  employment  and 
discharge  of  the  appellee  were  material  facts. 

The  third  instruction  given  by  the  court  reads  thus :  "  The 
answer,  among  other  things,  charges  and  says  that  the  plain- 
tiff went  into  the  shop  where  the  dies  were,  while  the  defend- 
ant's foreman  was  absent  from  the  shop,  and  without  the 
knowledge  or  consent  of  the  defendant,  or  his  foreman,  took 
and  carried  said  dies  away  from  the  shop  and  custody  of  the 
defendant.  On  this  point  I  instruct  you,  that  if  the  plaintiff 
called  or  sent  for  the  dies,  and  if  he  or  ^^e  person  whom  he 
sent  found  at  the  defendant's  shop  any  one  there  in  charge  of 
the  shop  who  delivered  the  goods  or  dies  to  the  plaintiff,  or 
to  anyone  sent  by  him  for  the  dies,  the  law  will  presume  that 
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as  between  the  public  and  the  defendant^  the  person  so  deliv- 
ering the  dies  had  authority  to  deliver  the  dies,  whether  as 
between  him  and  the  defendant  he  had  authority  or  not,  and 
if  the  plaintiff  simply  went  for  or  sent  after  the  dies,  and  got 
them  from  a  person  so  in  charge  of  the  defendant's  shop,  the 
plaintiff  did  not  get  the  dies  away  without  the  knowledge  of 
the  defendant  within  the  meaning  of  the  law,  even  though 
both  the  defendant  and  his  regular  foreman  were  absent  from 
the  shop  at  the  time  the  dies  were  taken  away.  But  if  the 
plaintiff  watched  his  chances  and  availed  himself  of  an  op- 
portunity to  go  for  or  send  after  the  dies  while  the  foreman 
was  absent,  for  the  purpose  of  getting  possession  without  first 
paying  for  the  dies,  then  that  portion  of  the  letter  is  proved 
true.  On  the  other  hand,  if  the  plaintiff  did  not  so  watch 
his  chances  to  get  the  dies  away,  but  took  the  dies  away  with 
the  consent  of  any  one  in  charge  of  the  shop,  then  in  such 
case  the  defendant  has  failed  to  prove  his  letter  true  in  that 
particular,  even  though  the  regular  foreman  was  absent  at 
the  time  the  dies  were  taken  away." 

We  perceive  no  substantial  error  in  this  instruction,  al- 
though it  is  not  very  well  drawn. 

If  the  principal  holds  out  an  agent  or  servant  as  posses- 
sing authority  to  control  a  shop  or  place  of  business,  and  a 
third  person  acts  upon  the  faith  of  the  appearances  so  created, 
the  principal  may,  in  such  a  case  as  this,  be  bound  by  the 
acts  of  the  apparent  agent  within  the  scope  of  his  ostensible 
authority,  although  as  between  the  agent  and  his  employer 
no  such  authority  in  fact  existed.  It  v/ould,  it  is  very  clear, 
be  unjust  to  impute  sinister  motives  to  a  third  person  who 
had  obtained  an  article  from  a  person  in  charge  of  a  shop 
without  deceiving  such  person  by  false  statements.  We 
think  it  was  proper  to  instruct  the  jury  that  it  could  not  be 
inferred  from  the  fact  that  appellee  got  the  dies  from  the 
agent  in  charge  of  the  appellant's  shop,  that  he  "  had  watched 
his  chances,"  in  the  sense  convejed  by  that  phrase  as  used 
in  appellant's  letter. 
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Counsel  are  in  error  in  asserting  that  the  instruction  as- 
sumes to  inform  the  jury  who  appellant's  agent  or  foreman 
was.  It  does  not  assert  that  any  particular  person  was  or 
was  not  his  agent  or  foreman,  but  simply  asserts  the  general 
principle,  that  placing  a  person  in  charge  of  a  shop  consti- 
tuted such  a  person,  as  to  third  persons,  an  agent  for  the  per^ 
formance  of  such  duties  as  pertained  to  the  authority  of  one 
who  in  fact  was  rightfully  in  charge  of  the  shop.  It  left  it 
.  to  the  jury  to  decide  whether  the  person  from  whom  the  dies 
were  obtained  was  or  was  not  the  one  in  whose  charge  the 
shop  was  at  the  time  they  were  obtained. 

If  the  appellant  had  desired  specific  directions  given  to  the 
jury  upon  the  subject  of  the  effect  of  knowledge  of  private 
instructions  given  by  the  principal  to  the  agent,  he  should 
have  asked  the  court  to  specifically  instruct  upon  that^sub- 
ject.  We  think  the  instruction  before  us  is  good  as  far  as  it 
assumes  to  go,  and  under  long  settled  and  often  declared  rules  it 
must  be  sustained.  Union  M,  L.  Ins.  Co,  v.  Buchanan ^  100 
Ind.  63. 

Counsel  assume  that  the  plea  of  justification  was,  so  far  as 
that  branch  of  it  is  concerned,  made  out  by  evidence  that  ap- 
pellee secured  the  dies  from  one  who  had  no  authority  to 
deliver  them,  and  this  we  regard  as  an  undue  assumption.. 
The  question  is  not  whether  the  appellee  got  the  dies  fit)m  a 
person  having  no  authority  to  deliver  them,  nor  whether  he. 
got  them  without  paying  for  them,  for  the  language  of  the 
letter  clearly  imputes  to  him  a  corrupt  and  dishonest  pur- 
pose, and  it  devolved  upon  the  appellant  to  prove  that  this 
was  the  appellee's  purpose.    Odgers  Libel  and  Slander,  169. 

A  written  instrument  is  to  be  construed  by  the  court  and 
not  by  the  jury.  It  was  for  the  court  to  instruct  the  jury  as 
to  whether  the  letter  was  or  was  not  libellous.  Gabe  v.  Mc- 
Ginnis,  68  Ind.  538;  Young  v.  Clegg,  93  Ind.  371,  auth. 
cited  p.  374.  It  would,  therefore,  have  been  proper  for  the 
court  to  have  even  more  explicitly  instructed  the  jury  than  it 
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did  as  to  what  was  necessary  for  the  appellant  to  prove  in 
order  to  constitute  a  justification. 
♦  The  second  instruction  asked  by  appellant  is  not  correct, 

for  it  asks  the  court  to  s^  to  the  jury  that  it  was  their  ex- 
clusive province  to  determine  from  the  evidence  who,  if  any 
one,  was  authorized  to  deliver  the  dies  to  the  plaintiff.     As 
we  have  seen,  the  question  of  authority  involved  an  element 
of  law,  and  it  would  have  been  error  to  leave  the  whole  ques- 
tion to  the  jury.     It  is  evident  that  to  give  such  an  instruc-  • 
tion  would  mislead  the  jury  and  induce  in  their  minds  the 
belief  that  they  were  to  decide  the  whole  question. 
Judgment  affirmed. 
Filed  April  24, 1885;  petition  for  a  rehearing  overruled  June  26,  1885. 
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From  the  Starke  Circuit  Court. 

/.  M.  Judah  and  0.  B.  Jameson,  for  appellant. 

J".  M.  Howard  and  E.  P.  Hammondy  for  appellee. 

HowK,  J.— On  the  13th  day  of  December,  1882,  the  ap- 
pellee, Peabody,  as  sole  plaintiff,  commenced  this  suit  against 
the  appellant  Rowe  and  William  Perry,  auditor  of  Starke 
county,  and  Francis  Smith,  attorney-in-fact  for  William  Rowe, 
as  defendants.  Afterwards,  on  December  28th,  1882,  the  par- 
ties appeared  in  open  court,  and,  on  appellee's  motion,  it  was 
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ordered  by  the  cpurt  that  upon  appellee's^  filing  his  written 
undertaking  with  surety  to  the  court's  approval,  the  appel- 
lant Rowe  should  be  enjoined,  until  the  first  day  of  the  next 
term  of  court  and  its  further  order  herein,  from  receiving, 
and  the  defendant  Perry,  as  such  county  auditor,  from  exe- 
cuting to  Rowe,  any  tax-title  deeds  to  or  for  the  lands  de- 
scribed in  appellee's  complaint ;  and  the  cause  was  continued. 
Thereafter,  on  the  3d  day  of  January,  1883,  the  appellee  filed 
his  written  undertaking,  with  surety  approved  by  the  court, 
as  required  by  the  restraining  order  theretofore  granted. 
Afterwards,  on  March  31st,  1883,  an  order  of  the  court  was 
entered,  enjoining  the  auditor  of  Starke  county  from  mak- 
ing any  tax  deed  or  deeds  of  the  lands  in  the  complaint  de- 
scribed, uptil  the  further  order  of  the  court,  and  the  cause 
was  again  continued. 

Afterwards,  on  June  1st,  1883,  the  appellee  filed  in  open 
court  his  amended  complaint,  in  two  paragraphs,  being  the 
only  complaint  in  the  record.  The  appellant  Rowe  alone  ap- 
peared to  this  amended  complaint,  and,  his  demurrer  to  the 
first  paragraph  thereof  having  been  overruled  by  the  court, 
he  answered  by  a  general  denial  of  the  entire  complaint.  He 
also  filed  his  cross  complaint,  to  which  the  appellee  answered 
or  replied  by  a  general  denial.  The  cause  being  at  issue  was 
tried  by  the  court,  and  a  finding  was  made  that  the  appellee 
was  the  owner  of  all  the  lands  described  in  his  complaint. 
Upon  this  finding  the  court  adjudged  and  decreed  that  appel- 
lee's title  in  and  to  all  such  lands  should  be  forever  quieted 
and  set  at  rest,  and  that  appellant,  and  all  persons  claiming 
under  him,  should  be  forever  enjoined  from  asserting  any 
claim  or  title  to  such  lands,  and  that  appellant  pay  the  costs 
accrued  to  the  time  of  filing  his  cross  complaint,  and  that  ap- 
pellee pay  the  costs  made  after  that  time,  without  relief. 

The  court  fiirther  found  that  the  appellant's  tax  title  wa«< 
invalid  and  insufficient  to  convey  the  title  to  such  lands,  but 
that  it  was  sufficient  to  and  did  carry  and  support  a  lien  on 
the  lands  for  the  amount  of  all  taxes,  costs  and  charges  paid. 
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together  with  six  per  cent,  interest  thereon^-amounting  in  the 
aggreg*^te  to  the  sum  of  $1,771.87,  which  sum  was  due  the 
appellant  from  the  appellee.  Upon  this  finding  the  court  de- 
creed that  the  appellee  should,  within  ninety  days.thereafter, 
pay  into  court  for  the  use  of  the  appellant  the  sum  found  due 
him  as  aforesaid,  with  costs,  and  that,  in  default  of  such  pay- 
ment, such  lands,  or  so  much  thereof  as  might  be  necessary 
to  pay  such  sum,  with  interest,  costs  and  accruing  costs,  should 
be  sold  as  other  lands  were  sold  on  execution,  without  relief 
from  valuation  or  appraisement  laws,  and  without  any  re- 
demption from  such  sale  by  the  appellee,  or  by  those  claim- 
ing under  him.  The  appellant's  motion  for  a  new  trial  hav- 
ing been  overruled,  he  has  appealed  to  this  court. 

The  first  error  of  which  complaint  is  made  in  aiigument  on 
behalf  of  the  appellant  is  the  overruling  of  his  demurrer  to 
the  first  paragraph  of  appellee's  complaint. 

The  appellee  alleged  in  the  first  paragraph  of  his  complaint> 
that  he  was  the  owner  in  fee  simple  of  certain  real  estate,  par- 
ticularly described,  in  Starke  county ;  that  the  appellant  un- 
lawfully and  wrongfully  claimed  to  have  an  interest,  claim 
and  lien  in,  to  and  upon  such  real  estate,  adverse  to  the  ap- 
pellee, the  exact  nature  of  which  appellee  did  not  know,  but 
believed  it  to  arise  out  of,  and  to  be  founded  ujwn,  a  pretended 
sale  for  taxes ;  that  appellant  threatened  to  procure  a  tax  deed 
to  such  real  estate  from  his  co-defendant  Perry,  the  auditor 
of  Starke  county,  who  would  issue  such  tax  deed  if  not  re- 
strained by  the  court;  that  the  time  of  redemption  from  such 
tax  sale  would  expire  before  the  trial  and  hearing  of  thi» 
cause,  and  appellee  prayed  that  the  appellant  might  be  en- 
joined from  receiving,  and  the  defendant  Porry  from  issuing, 
any  tax  deed  to  or  for  such  real  estate  until  the  final  hearing^ 
and  determination  of  this  cause;  that  such  pretended  sale 
was  what  was  commonly  known  as  a  private  sale,  made  pri- 
vately and  without  any  notice  whatever,  and  was  absolutely 
void ;  that  such  pretended  sale  for  taxes  was  null  and  void^ 
and  it  and  appellant's  adverse  claim,  and  pretended  lien,  were 
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a  cload  apon  appellee's  real  estate ;  that  such  pretended  sale  of 
such  real  estate  was  made  oh  the  22d  day  of  March,  1881,  by 
the  auditor  of  Starke  county,  privately  and  without  any  no- 
tice whatever  of  such  sale,  by  publication  in  any  newspaper 
or  otherwise.  Wherefore  appellee  prayed  that  such  title  be 
quieted  in  him,  that  such  cloud  be  removed  therefrom,  and 
that  appellant  be  forever  enjoined  from  setting  up  any  claim, 
title  or  interest  in  or  to  such  real  estate,  and  from  receiving 
any  tax  deed  therefor  from  such  auditor,  founded  upon  such 
pretended  and  void  sale  for  taxes,  and  that  such  county  audi- 
tor, and  his  successors  in  office,  should  be  forever  enjoined 
from  issuing  any  tax  deed  to  appellant  for  such  real  estate 
upon  such  pretended  and  void  sale,  and  for  all  other  proper 
relief. 

To  this  paragraph  of  complaint  the  appellant  demurred 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  this  demurrer  was  overruled  by 
the  court.  Jt  is  earnestly  insisted  by  appellant's  counsel^ 
that  this  ruling  of  the  court  was  error,  and  an  error  of  such 
a  character  as  was  not  cured  by  any  subsequent  action  of  the 
court,  and  as  entitles  appellant  to  the  reversal  of  the  judg- 
ment and  decree  of  the  lower  court;  and,  in  this  view  of  the 
case,  we  fully  concur  with  his  counsel. 

The  appellee's  case,  as  shown  by  the  record,  is  an  appeal 
to  a  court  of  equitable  jurisdiction  to  be  relieved  from  an 
alleged  illegal  sale  of  his  lands  to  the  appellant,  for  unpaid 
delinquent  taxes.  It  is  not  claimed  that  his  lands  were  not 
liable  to  taxation,  or  that  the  taxes  assessed  thereon  were 
illegal  and  unjust,  or  that  the  taxes,  for  which  such  sale  was 
made,  had  been  paid  by  appellee  and  were  not  delinquent  at 
the  time  the  sale  was  made.  But  the  only  objections,  urged 
by  appellee  to  the  validity  of  such  sale,  were  that  the  sale  ta 
appellant  was  a  private  sale  and  made  without  any  notice  by 
publication  or  otherwise.  The  objection  urged  by  appel- 
lant's counsel,  to  the  sufficiency  of  the  first  paragraph  of 
appellee's  complaint,  is  that  it  fails  to  allege  any  tender  by 
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him  of  the  money  due  from  him  and  paid,  on  account  of  his 
delinquent  taxes,  by  the  appellant  in  the  purchase  from  the 
proper  officer  of  such  real  estate  for  the  amount  of  such 
taxes,  etc.  The  rule  in  equity  is  &miliar  which  requires 
that  a  suitor  in  equity,  seeking  equitable  relief,  must  show 
that  he  has  first  ofiFered  to  do  equity,  or  he  will  have  no 
standing  in  a  court  of  equity,  and  can  maintain  no  suit  for 
the  procurement  of  equitable  relief.  This  rule  in  equity  was 
applied  by  this  court  in  Harrison  v.  Ho/as^  25  Ind.  281,  to  a 
case  very  similar  in  most  respects  to  the  case  at  bar.  There, 
as  here,  the  appellee  Haas  alleged  in  his  complaint,  that  he 
was  the  owner  of  certain  real  estate  which  had  been  sold  for 
taxes,  and  that  a  certificate  of  such  sale  had  been  executed 
and  delivered  by  the  county  auditor  to  the  appellant  Harri- 
son, as  the  purchaser  at  the  tax  sale ;  that  at  the  time  of  such 
sale,  and  at  all  times  prior  thereto  after  the  assessment  of 
such  taxes,  Haas  was  the  owner  of  personal  property  in  the 
county,  liable  to  sale  for  such  taxes;  that,  without  any  at- 
tempt to  make  such  taxes  out  of  such  {)ersonal  property,  the 
county  treasurer  advertised  and  sold  such  real  estate  to  Har- 
rison for  such  taxes ;  and  that  Harrison  held  the  certificate 
of  such  sale  and  claimed  a  tax  deed  thereunder,  and  that 
such  certificate  was  a  cloud  upon  his  title.  Prayer  for  the 
cancellation  of  such  certificate,  and  that  the  auditor  be  en- 
joined from  making  a  deed  to  Harrison. 

Upon  a  demurrer  to  this  complaint,  it  was  held  bad  by 
this  court,  upon  the  ground  that  a  court  of  equity  would  not 
interfere  to  give  the  owner  of  the  real  estate  the  relief  sought, 
until  the  amount  of  the  taxes  had  been  paid  or  tendered  to  the 
purchaser.  Speaking  of  the  claim  of  the  owner  of  the  real 
estate,  in  such  a  case,  the  court  there  said :  "  He  asks  a  court 
of  equity  to  deprive  a  purchaser,  who  has  paid  the  taxes 
legally  due  from  the  plaintifi^,  of  the  color  of  title,  which  is 
his  only  means  of  enforcing  the  moral  obligation  resting 
upon  the  plaintiff  to  make  good  to  hjm  the  sum  which, 
through  the  default  of  the  plaintiff,  the  officer,  under  color 
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of  law,  induced  him  to  pay  in  discharge  of  the  plaintiff's 
debt.  He  asks  a  court  of  equity  to  place  him  in  a  better  po- 
sition than  he  would  have  occupied  if  he  had  at  the  proper 
time  paid  the  taxes  legally  assessed  against  him,  and  which 
were  a  lien  upon  his  land :  that  the  court  shall  remove  the 
cloud,  without  the  payment  of  the  debt.  Qui^aevUit  commo^ 
dum,  8eniire  debet  ei  onus  is  a  maxim  of  the  law ;  and,  al- 
though the  law  can  not  apply  its  maxims  in  all  cases,  yet 
equity  will  not  violate  them.  It  will  not  so  much  as  lift  a 
finger  to  remove  a  cloud,  while  a  moral  obligation  remains 
undischarged.'^ 

The  case  cited  was  approved  and  followed  in  Mc  Whinney 
V.  Brinker,  64  Ind.  360,  where  it  was  held  by  this  court  that, 
in  an  action  to  set  aside  an  illegal  and  void  sale  of  land  for 
delinquent  taxes,  and  to  have  the  certificate  of  such  sale  can- 
celled or  annulled,  the  plaintiff  must  both  allege  and  prove 
a  tender  of  the  amount  necessary  to  redeem.  In  the  recent 
case  of  Lancaster  v.  DuHadway,  97  Ind.  565,  it  was  further 
held  by  this  court  that  a  complaint  to  set  aside  a  sale  of  land 
for  taxes,  and  to  cancel  the  certificate  of  such  sale,  on  the 
ground  that  the  plaintiffs  have  tendered  the  amount  of  the 
taxes  and  the  interest  thereon  to  the  purchaser,  is  insufficient 
upon  demurrer,  unless  the  plaintiffs  aver  therein  that  they 
bring  the  money  tendered  into  court  for  the  defendant,  or 
that  they  offer  to  pay  it  upon  obtaining  the  relief  demanded. 
The  court  there  said :  "  The  complaint  is  an  application  to  a 
court  of  equity  to  cancel  a  certificate  of  purchase  and  to  en- 
join the  auditor  from  executing  a  deed  to  the  purchaser. 
This  invokes  the  equitable  aid  of  the  court,  and  it  is  well 
settled  that  a  court  of  equity  will  not  extend  its  aid  to  a 
party  who  does  not  himself  do  equity.  *  *  *  This  rule 
requires  a  party  who  seeks  the  equitable  aid  of  a  court,  in 
order  to  protect  himself  against  his  adversary  in  such  a  case 
as  this,  to  bring  the  money  due  him  into  court,  so  that  he 
can  take  it  when  the  relief  is  granted.  The  tender  of  the 
money  does  not  pay  the  debt,  and  if  the  relief  were  granted 
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without  requiring  its  payment,  the  court  would  deprive  the 
purchaser  of  his  only  protection  by  destroying  the  muni- 
ments of  his  title  while  the  money  due  him  remains  unpaid. 
This  a  court  of  equity  will  not  do." 

Upon  the  foregoing  authorities  it  is  very  clear,  as  it  seems 
to  us,  that  t^e  first  paragraph  of  appellee^s  complaint,  of 
which  paragraph  we  have  heretofore  given  in  this  opinion  a 
full  summary,  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  him  to  the  equitable  relief  he  de- 
mands therein.  Therefore,  the  trial  court  clearly  erred,  we 
think,  in  overruling  the  appellant's  demurrer  to  the  first  para- 
graph of  complaint.  This  much,  indeed,  is  virtually  con- 
ceded by  the  appellee's  learned  counsel,  in  their  argument  of 
this  cause.  But  counsel  claim  that  the  error  of  the  court,  in 
overruling  the  demurrer  to  the  first  paragraph  of  complaint, 
was  a  harmless  error;  because,  they  say,  the  judgment  and 
decree  of  the  court  were  rendered  wholly  upon  the  second 
paragraph  of  complaint,  which  was  not  demurred  to  and 
which,  they  argue,  states  a  good  cause  of  action.  This  posi- 
tion of  counsel  is  not  sustained  by  the  record.  On  the  con- 
trary, we  think,  it  is  fairly  shown  by  the  record  that  the 
preliniinary  restraining  orders  and  the  final  judgments  and 
decrees,  the  substance  of  each  of  which  we  have  heretofore 
given  in  this  opinion,  were  in  fact  made  and  rendered  by  the 
court  wholly  upon  the  first  paragraph  of  complaint.  In  civil 
suits,  the  rule  upon  the  point  under  consideration,  as  repeat- 
edly declared  in  the  decisions  of  this  court,  is  thus  stated : 
Where  the  judgment  below  is  rendered  upon  a  complaint  of 
two  or  more  paragraphs,  and  it  appears  that  a  paragraph, 
which  is  clearly  bad,  has  been  held  good  upon  a  demurrer 
thereto  for  the  want  of  sufficient  facts,  and  the  ruling  is  as- 
signed here  as  error,  the  judgment  will  be  reversed  by  this 
court,  unless  the  record  shows  clearly  and  affirmatively  that 
such  judgment  was  rendered  wholly  and  exclusively  upon  the 
good  paragraph,  and  not,  also,  on  the  bad  paragraph  of  com- 
plaint.    In  the  case  in  hand,  it  is  enough  to  say  that  the 
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record  before  us  does  not  show  that  the  judgment  and  decree 
below  were  rendered  wholly  and  exclusively  upon  the  second 
paragraph,  and  not,  also,  on  the  first  paragraph  of  complaint. 
EvansvilUy  etc.,  Cb.  v.  Wildman,  63  Ind.  370;  Pentisylvania 
Co.  V.  Holderman,  69  Ind.  18;  Ethel  v.  Batchelder,  90  Ind. 
520;  Lang  v.  Oppenheim,  96  Ind.  47. 

Other  errors  are  complained  of  by  the  appellant,  but  we 
need  not  extend  this  opinion  in  the  consideration  of  the  ques- 
tions thereby  presented,  because  th^  record  clearly  shows  that 
in  this  suit  the  appellee  has  no  standing  in  a  court  of  equity. 
This  is  even  shown  by  the  terms  of  the  final  decree,  wherein 
he  was  given  ninety  days  after  the  date  of  the  decree  to 
do  what  equity  required  him  to  do,  before  he  commenced 
his  suit. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the  first 
paragraph  of  complaint,  and  for  further  proceedings. 

FUed  May  25,  1885. 


No.  11,678. 
Warey  V.  FORST. 

Marrtkd  YfoMAS.—Swrety  for  HuAandL^Oompramm  of  Threatened  Litiga- 
tion.— T^vmiasory  Note. — Mortgage,— Under  section  5119,  R.  S.  1881,  a  note 
and  mortgage  ezecated  bj  a  married  woman,  upon  her  separate  land 
to  secure  her  hu8ban<}'s  debt,  are  void ;  and  the  mere  facts,  without  more, 
that  the  mortgagee  believed  he  could  subject  said  land  to  the  payment 
of  such  debt,  as  having  been  conveyed  to  the  wife  to  defraud  the  hus- 
band's creditors,  and  was  threatening  to  bring  suit  for  such  purpose, 
and  that,  for  the  purpose  of  avoiding  su^h  threatened  litigation,  the 
note  and  mortgage  were  executed,  is  not  sufficient  to  bind  her  as  prin- 
cipal. 

Sajcx. — Suit  to  Oaneel  Note  and  Mortgage, — Pleading,— -Fraud, — In  a  suit  bj 
a  married  woman  to  cancel  a  note  and  mortgage  executed  by  her  to 
secure  her  husband's  debt,  a  paragraph  of  answer  by  the  mortgagee  con- 
fessing the  plaintiff's  title  to  the  land  mortgaged,  setting  up  nothing  in 
aroidance,  and  seeking  arg^mentativeiy  to  deny  the  complaint,  by 
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stating  that  the  plaintiff  has  no  title  in  the  land  because  of  fraud,  is- 
bad  on  demurrer. 
Same. — EaloppeL — Evidence, — One  who  takes  a  mortgage  from  a  married 
woman  to  secure  her  husband's  debt,  with  knowledge  that  her  title  is- 
fraudulent  as  against  creditors  of  the  husband,  is  estopped,  in  a  suit  by 
her  to  cancel  the  mortgage,  from  proving  the  fraud  for  any  purpose. 

From  the  Noble  Circuit  Court, 

/.  D.  Ferrall,  A.  A.  Chapin  and  R,  P.  Barr,  for  appellants 
/.  H.  Baker  and  /.  A.  8.  Mitchdl,  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  brought  this  suit  against 
the  appellant  to  cancel  her  note  and  mortgage  held  by  him. 

The  complaint  alleged  that  the  plaintiff^s  husband  owed 
the  defendant  $2,122,  and  that  she,  without  any  consideration^ 
at  the  request  of  the  defendant,  and  as  surety  of  her  husband^ 
joined  her  husband  in  executing  said  note,  and  to  secure  the 
payment  thereof  joined  her  husband  in  executing  said  mort^ 
gage  upon  her  own  separate  land. 

The  cause  was  tried  by  the  court  upon  the  complaint  and 
the  general  denial.  The  court,  at  the  request  of  the  plaintiff^ 
found  the  facts  specially,  in  substance  as  follows : 

1.  That  on  April  29th,  1882,  the  plaintiff  was,  and  still  is,, 
the  wife  of  Jacob  Forst,  and  on  that  day  had,  and  still  has,, 
the  possession  and  legal  title  of  said  mortgaged  land. 

2.  That  on  said  day  the  plaintiff^s  husband  owed  the  de- 
fendant $2,172.20,  his  own  separate  debt. 

3.  That  on  said  day  defendant  verily  believed  that  he  had 
a  valid  claim  against  the  plaintiff  to  subject  said  land  to  the 
payment  of  said  debt,  on  the  ground  that,  as  he  believed,  said 
Jacob  Forst,  while  so  indebted  to  him,  had  bought  and  paid 
for  said  land,  and  had  procured  the  conveyance  thereof  to  the 
plaintiff  without  consideration  therefor,  and  with  intent  ta 
defraud  his  creditors,  and  especially  said  defendant,  and  that 
defendant,  so  believing,  had  employed  an  attorney  to  com- 
mence aiv  action  in  the  Elkhart  Circuit  Court  to  subject  said 
land  to  said  claim. 

4.  That  on  said  day  the  plaintiff,  being  informed  of  de- 
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fendant^s  purpose  to  commence  such  suit,  executed  said  note 
and  mortgage  for  the  purpose  of  avoiding  such  threatened 
litigation,  and  for  the  purpose  of  cancelling  and  paying  her 
husband's  said  indebtedness,  there  being  no  other  consider- 
ation therefor,  and  that  said  mortgage  was  duly  recorded  in 
Elkhart  county  on  May  1st,  1882. 

Upon  the  foregoing  facts  the  court  stated  the  following 
conclusions  of  law : 

1.  That  the  contract  of  said  plaintiff  in  the  execution  of 
said  note  and  mortgage  was  a  contract  of  suretyship,  and  that 
she  executed  both  said  note  and  mortgage  as  surety  for  said 
Jacob. 

2.  That  said  contracts  of  suretyship  were  and  are  void  as 
to  her,  and  that  she  is  entitled  to  a  decree  declaring  the  can- 
cellation of  said  note  and  said  mortgage  as  to  her. 

The  defendant  excepted  to  said  conclusions  of  law,  and  ex- 
cepted specially  to  the  conclusion  that  said  mortgage  was  void 
as  to  said  plaintiff. 

The  defendant  then  moved  for  judgment  in  his  favor  on 
the  special  findings.     This  motion  was  overruled. 

The  defendant  also  moved  for  judgment  in  his  favor  as  to 
the  said  mortgage,  and  that  the  same  be  declared  valid  and 
binding  on  the  plaintiff,  and  this  motion  was  overruled.  The 
court  then  rendered  judgment  for  the  plaintiff  in  accordance 
with  its  conclusions  of  law.  The  defendant  moved  to  modify 
the  judgment,  so  as  to  declare  said  mortgage  valid,  and  this 
motion  was  overruled.  The  defendant  appealed  from  the 
judgment.  He  assigns  several  errors ;  we  will  consider  those 
only  which  are  discussed  in  his  brief.  The  principal  ques- 
tions discussed  arise  upon  the  following  specifications  of  error : 

9.  The  court  erred  in  its  conclusions  of  law. 

10.  The  court  erred  in  overruling  the  appellant's  motion 
for  judgment  on  the  special  findings. 

11.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  judgment  affirming  the  validity  of  the  mortgage. 
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14.  The  court  erred  in  refusing  to  modify  the  judgment  so 
as  to  affirm  the  validity  of  the  mortgage. 

Upon  an  exception  to  conclusions  of  law  the  facts  specially 
found  are  deemed  to  have  been  correctly  found.  Dodge  v. 
Pope,  93  Ind.  480. 

In  the  present  case  the  special  findings  show  that  the  plain- 
tiff's  husband  was  the  debtor  of  the  defendant,  and  that  the 
plaintiff,  for  the  purpose  of  avoiding  a  threatened  litigation, 
and  for  the  purpose  of  paying  and  cancelling  her  husband^s 
indebtedness,  executed  the  note  and  mortgage  in  controversy ; 
she  thereby  undertook  to  become  her  husband's  surety.  The 
finding  shows  that  she  did  this  on  the  29th  of  April,  1882. 
At  that  time  the  statutes  of  1881  were  in  force,  and  section  4 
of  the  act  of  April  16th,  1881,  entitled  "An  act  concerning 
hasband  and  wife,"  Acts  1881,  p.  528  ;  R.  S.  1881,  section 
5119,  is  as  follows:  '^A  married  woman  shall  not  enter  into 
any  contract  of  suretyship,  whether  as  endorser,  guarantor,  or 
in  any  other  manner ;  and  such  contract,  as  to  her,  shall  be 
void.''  This  section  forbids  a  married  woman  to  become  a 
surety  for  anybody ;  she  may  pay  her  husband's  debts,  but 
not  by  becoming  surety  therefor. 

It  was  held  by  this  court  in  Allen  v.  Davis,  101  Ind.  187, 
that  where  a  married  woman  signs  a  note  of  her  husband  as 
surety,  and  they  join  in  a  mortgage  of  the  wife's  land  to  se- 
cure the  payment  of  the  note,  she  is  not  liable  on  either  note 
or  mortgage,  the  promise  in  the  mortgage  being  no  more 
binding  on  her  than  the  promise  in  the  note.  To  the  same 
effect  is  the  more  recent  case  of  Dodge  v.  Kinzy,  101  Ind.  102. 

But  the  appellant  claims  that  the  conclusions  of  law  are 
wrong,  because  the  finding  shows  that  the  note  and  mortgage 
were  executed  not  merely  for  the  purpose  of  cancelling  and 
paying  the  husband's  debts,  but  also  for  the  purpose  of  avoid- 
ing a  threatened  litigation.  The  finding  is  that  the  defend- 
ant believed  that  Jacob  Forst,  while  indebted  to  him,  had 
bought  and  paid  for  the  mortgaged  land,  and  had  procured 
its  conveyance  to  his  wife,  the  plaintiff,  without  consideration, 
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and  with  intent  to  defraud  his  creditors  and  the  defendant ; 
and  that  the  defendant  also  believed  that  he  had  a  valid  claim 
against  the  plaintiff  to  reach  said  land^  and  subject  it  to  the 
payment  of  said  Jacob's  indebtedness^  and  had  employed  an 
attorney  to  bring  a  suit  for  that  purpose^  and  had  notified  the 
plaintiff  thereof;  and  that  the  plaintiff^  for  the  purpose  of 
avoiding  said  threatened  litigation^  and  for  the  purpose  of 
discHarging  her  husband's  debts,  executed  the  note  and  mort- 
gage- 
The  appellant  claims  that  the  finding  shows  '^  a  legal  com<- 

promise  of  a  doubtful  claim  or  right/'  and  that,  therefore, 
there  was  a  sufficient  consideration  moving  from  appellant  to 
appellee,  so  that  she  was,  in  &ci,  not  surety,  but  principal  in 
the  execution  of  the  note  and  mortgage. 

It  was  held  in  FUzpatrick  v.  Papa,  89  Ind.  17,  that  "A  mar- 
ried woman  who  executes  a  mortgage  to  secure  the  release 
of  a  valid  lien  can  not  escape  the  consequences  of  her  act 
upon  the  ground  that  the  mortgage  was  executed  to  secure  the 
debt  of  the  husband.  The  benefit  moves  to  her,  for  it  relieves 
her  property  from  a  burden." 

In  the  present  case,  however,  there  was  no  valid  lien  made 
to  appear.  The  finding  does  not  show  the  compromise  of  any 
actually  existing  liability ;  it  states  only  the  belief  of  the  de- 
fendant that  he  had  a  claim,  without  any  fact  u{)on  which  such 
belief  is  founded;  it  is  not  found  that  there  was  any  valid 
claim  against  the  plaintiff;  it  is  not  found  that  Jacob  Forst 
was  insolvent  when  the  conveyance  was  made  to  his  wife,  the 
plaintiff,  nor  that  the  property  was  bought  and  paid  for  by 
him ;  it  is  not  even  found  that  the  conveyance  of  the  land  to 
Mrs.  Forst  was  caused  to  be  made  by  her  husband,  nor  that 
.she  paid  nothing  for  it ;  the  finding  merely  states  the  defend- 
ant's belief  that  such  was  the  fact,  without  anything  to  war- 
rant such  belief.  There  is  no  fact  found  upon  which  even  a 
doubtful  claim  could  arise  in  favor  of  the  defendant  against 
the  plaintiff.  A  threatened  litigation,  founded  merely  on  the 
Vol.  102.— 14 
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defendant's  belief,  without  any  fact  to  support  the  belief^ 
*  amounts  to  nothing,  and  the  purpose  to  avoid  such  a  litigation 
was  no  consideration  for  the  plaintiff's  promises. 

In  Jarvis  v.  StUUm,  3  Ind.  289,  this  court  said :  "  It  is  true 
a  compromise  of  doubtful  claims  may  be  sufficient  to  found  a 
consideration  upon,  but  in  such  cases  there  must  be  a  sur- 
render of  some  legal  benefit  which  the  other  party  mjght 
have  retained.  *  *  *  A  promise  to  give  something  for  the 
compromise  of  a  claim,  about  which  there  is  merely  a  dispute 
and  controversy,  and  for  which  there  is  no  legal  foundation 
whatever,  is  not  sufficient  to  sustain  a  suit  at  law.'' 

In  the  case  of  Wade  v.  Simeon,  2  C.  B.  648,  the  declara- 
tion alleged  that  the  plaintiff  had  commenced  an  action 
against  the  defendant  to  recover  certain  moneys,  and  that 
in  consideration  that  the  plaintiff  would  forbear  to  pro- 
ceed in  that  action  until  a  certain  day,  the  defendant  prom- 
ised that  he  would  on  that  day  pay  the  amount,  but  he  made 
default,  etc.  Plea,  that  the  plaintiff  never  had  any  cause  of 
action  against  the  defendant  in  said  action  so  commenced,, 
which  he,  the  plaintiff,  at  the  commencement  of  said  action 
and  thence  until  and  at  the  time  of  the  making  of  the  prom- 
ise, well  knew.  It  was  held,  on  demurrer,  that  this  plea  was 
sufficient.  So,  in  Edwards  v.  Baugh,  11  Mees.  &  Welsby,. 
641,  the  declaration  alleged  the  existence  of  disputes  and 
controversies  between  the  parties  as  to  whether  or  not  the  de- 
fendant was  indebted  to  the  plaintiff  in  £173  for  money  lent, 
and  that  the  defendant,  in  consideration  of  the  plaintiff's 
promise  not  to  sue  him  at  any  time  therefor,  and  to  accept 
£100  in  full  satisfaction,  promised  the  plaintiff  to  pay  him 
the  sum  of  £100  within  a  reasonable  time.  The  court  held 
that  the  declaration  was  bad,  as  not  showing  a  sufficient  con- 
sideration for  the  promise,  there  being  no  allegation  of  any 
debt  actually  due,  but  merely  that  a  dispute  and  controversy 
existed  respecting  a  claim  which  defendant  believed  to  exist, 
but  the  actual  existence  of  which  was  not  averred.  It  is 
very  clear  that  if  the  finding  in  the  present  case  had  been 
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merely  that  the  wife  executed  the  note  and  mortgage  to  pay 
her  husbanded  debt,  she  would  not  have  bepn  liable  there* 
upon.  AUen  v.  Davis,  supra,  and  Dodge  v.  Kinzy,  supra^ 
And  it  may  be  conceded  that  if  the  finding  had  shown  that 
the  defendant  had  any  lien  on  the  wife's  land,  or  if  any  &cts 
had  been  stated  in  the  finding  showing  that  the  defendant 
had  any  valid  claim  which  might  be  enforced  against  the 
wife's  interest  in  the  land,  in  such  a  case,  the  wife  might  be 
ooosidered  the  principal,  and  the  compromise  of  such  a  valid 
claim  against  her  own  land  would  be  a  sufficient  considera- 
tion to  bind  her  as  principal,  although  it  was  also  a  part  of 
the  consideration  to  secure  her  husband's  debt.  But  the 
finding  under  consideration  states  nothing  at  all  as  to  the  ex- 
istence of  such  lien  or  claim  against  the  wife's  land.  The 
statement  is  simply  that  the  ^*  defendant  believed  he  had  a 
valid  claim  against  the  plaintifi^,  and  was  threatening  to  bring 
9uit  upon  it,  and  that,  for  the  purpose  of  avoiding  such  threat- 
ened litigation,  the  note  and  mortgage  were  executed."  If  A, 
were  suing  B.  on  any  verbal  promise,  it  would  not  be  suffi- 
cient to  allege  in  the  complaint  that  A.  believed  he  had  a 
valid  claim  against  B.  and  w&s  threatening  to  sue  him,  and 
that  thereupon,  "  for  the  purpose  of  avoiding  such  threatened 
litigation,"  B.  promised ;  such  a  complaint  would  be  bad  be- 
cause, instead  of  stating  a  consideration,  it  would  merely  state 
a  motive.  The  complaint,  to  be  good  in  such  a  case,  must 
state  an  actual  indebtedness  of  B.  to  A.,  or  facts  showing  a 
valid  claim,  and  then  a  compromise  thereof  as  the  considera- 
tion of  the  promise  sued  on.  So,  here,  so  far  as  the  finding 
shows  that  the  note  and  mortgage  were  executed  for  the  pur- 
pose of  avoiding  a  threatened  litigation  of  a  supposed  claim, 
not  found  to  have  any  real  existence,  it  does  not  state  any 
consideration  ;  it  simply  states  a  motive. 

In  Standley  v.  Northwestern  M.  L.  Ins.  Co.,  95  Ind.  254,  El- 
liott, J.,  said :  "  There  is  an  essential  difference  between  the 
motive  which  induces  a  party  to  enter  into  a  contract  and  the 
consideration  yielded  for  its  support.    *  Motive,'  said  an  Eng- 
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lish  judge, '  is  not  the  same  thing  with  consideration/  Thomas 
V.  Thimas,  2  Q.  B.  851.  In  Philpot  v.  Gfruninger,  14  Wall. 
570,  it  was  said :  ^  It  is,  however,  not  to  be  doubted  that  there 
is  a  clear  distinction  sometimes  between  the  motive  that  may 
induce  to  entering  into  a  contract  and  the  consideration  of 
the  contract.  Nothing  is  consideration  that  is  not  regarded 
as  such  by  both  parties.'  To  a  like  import  is  the  decision 
in  our  own  case  of  Clark  v.  OorUinerUal,  etc.,  Go.,  57  Ind.  135, 
where  it  was  said :  '  The  motive  prompting  one  to  execute  a 
contract,  and  the  consideration  of  the  contract,  are  entirely 
diflFerent  things.'  The  motive  which  influenced  the  appel- 
lant to  take  out  the  policy  was  the  desire  to  secure  the  loan, 
but  this  was  not  the  consideration  on  which  the  contract  of  in- 
surance rested ;  on  the  other  hand  the  desire  to  secure  pre- 
miums on  the  policy  influenced  the  appellee  to  make  the  loan, 
but  this  was  not  the  consideration  given  for  the  note' and 
mortgage;  that  consideration  was  •the  loan  of  money." 

The  finding  does  not  use  the  word  "consideration;''  it 
states  that  the  note  and  mortgage  were  executed  "  for  the  pur- 
pose of,"  but  if  the  word  "  purpose  "  means  here  the  same  as 
**  consideration,"  then  the  finding  states  two  considerations, 
one  of  them  illegal  and  the  other  insuflicient. 

We  think  there  was  no  error  in  the  conclusions  of  law,  nor 
in  overruling  the  plaintifl^'s  motions  for  judgment  upon  the 
findings,  and  for  the  modification  of  the  judgment.  The 
plaintiff  reall)^  executed  the  note  and  mortgage  to  secure  her 
husband's  debt,  and  both  note  and  mortgage  were  void  as  to 
her,  nnder  section  5119,  R.  S.  1881. 

As  to  the  motion  for  a  new  trial,  it  is  sufficient  to  say  that 
there  was  evidence  tending  to  sustain  the  findings ;  therefore, 
under  the  well  known  rule  of  this  court,  they  can  not  be  dis- 
turbed.    The  findings  were  not  contrary  to  law. 

The  appellant  says  there  was  error  in  sustaining  the  de- 
murrer to  the  first  paragraph  of  his  answer.  That  paragraph 
averred  that  Jacob  Forst,  the  appellee's  husband,  was  in- 
debted to  the  defendant,  and  while  so  indebted  bought  and 
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paid  for  the  mortgaged  land,  and  had  it  conveyed  to  the  plain- 
tiff, who  paid  nothing  for  it ;  that  said  Jacob  thereby  intended 
to  defraud  his  creditors  and  the  defendant,  and  that  such 
fraudulent  intention  was  at  the  time  well  known  to  the  plain- 
tiff; that  since  the  title  was  thus  vested  in  his  wife  said  Jacob 
has  not  had  any  property  subject  to  execution. 

There  was  no  error  in  sustaining  the  demurrer  to  this  par- 
agraph of  the  answer. 

The  paragraph  confesses  that  the  plaintiff  was,  as. alleged 
in  the  complaint,  the  owner  of  the  land,  and  mortgaged  it  as 
surety  to  secure  her  husband's  debt.  It  contains  nothing  in 
avoidance ;  it  seeks  argumentatively  to  deny  the  complaint, 
by  stating  that  the  plaintiff  has  no  title  to  the  land  because 
of  fraud.  If  this  could  be  shown  at  all,  it  would  be  admis- 
sible under  the  general  denial,  but  it  could  not  be  given  in 
evidence  by  the  defendant  against  the  plaintiff  under  any 
form  of  pleading. 

The  appellant  says  in  his  brief  that  the  same  question  arises 
on  the  ruling  on  the  demurrer  to  the  first  paragraph  of  the 
answer,  and  on  the  exclusion  of  evidence  of  the  matters 
therein  set  forth.  The  excluded  evidence,  however,  sought 
to  impeach  the  plaintiff  ^s  title  for  fraud,  the  defendant  having 
recognized  her  title  by  taking  a  mortgage  with  notice.  Qmh- 
Un  v.  Smithy  7  Ind.  107 ;  Rennick  v.  Bank  of  Chilicothe,  8 
Ohio,  529;  Mch  v.  Baldwin,  17  Johns.  161. 

The  appellant  says :  "  I  admit  that  we  are  estopped  from 
attacking  her  title  on  account  of  fraud,  for  the  purpose  of 
disturbing  it,  because,  with  knowledge  of  the  fraud,  we  have 
treated  with  her  concerning  the  subject-matter  of  it;'*  but 
he  claims  a  right  to  show  the  fraud  for  the  purpose  of  prov- 
ing that  she  was  a  principal,  and  not  a  surety,  in  the  execu- 
tion of  the  note  and  mortgage.  But  we  think  that  the  de- 
fendant is  estopped  from  proving  the  fraud,  in  this  action,  as 
against  the  plaintiff,  for  any  purpose. 

There  was  no  error  in  excluding  the  testimony  now  under 
consideration. 
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We  have  now  examined  all  the  matters  of  alleged  error 
discussed  in  tiie  appellant's  brief.  We  find  no  error  in  the 
record.     The  judgment  ought  to  be  affirmed. 

Per  Cubiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  the  same 
is  hereby  in  all  things  affirmed,  at  the  costs  of  the  appellant. 

Mitchell,  C.  J.,  took  no  part  in  the  determination  of  this 
case. 

Filed  April  2, 1885 ;  petition  for  a  rehearing  overruled  Jane  12, 1885. 


No.  12,130. 

The  State,  ex  bel.  Rowe,  t?.  Bbitton. 

OuABDiAN  AND  Wabd. — Defective  Borid.— Omission  cf  Penalty, — A  gaar- 
dian's  bond  is  valid  and  enforceable  although  no  penalty  is  named  therein. 

Same. — FaOure  to  Approve  Bond. — The  bond  of  a  guardian  is  not  invali- 
dated hy  a  failure  to  approve  it 

Same. — Mistake. — Pleading, — A  complaint  which  shows  a  mere  mistake  of 
law  is  not  good;  in  order  to  be  good  it  must  contain  allegations  showing 
a  mistake  of  fact. 

From  the  Montgomery  Circuit  Court. 
T.  E.  Ballard  and  M,  E.  Olodfdter,  for  appellant. 
/.  M,  Thompson,  W.  B,   Herod  and  W.  H.  Thompson,  for 
appellee. 

Elliott,  J. — The  bond  upon  which  the  relator's  complaint 
is  based  reads  thus :  "  We,  Edward  G.  Rowe  and  William 
Britton,  are  bound  unto  the  State  of  Indiana  in  the  sum  of 

dollars,  for  the  payment  of  which  we  bind  ourselves, 

jointly  and  severally,  firmly  by  these  presents.  Sealed  and 
dated  this  4th  day  of  October,  1873. 

"If  the  above  bound  Edward  G.  Rowe  will  faithfully 
discharge  his  duties  as  guardian  of  the  person  and  property 
of  Henry  Rowe,  Mary  L.  Rowe,  Edward  G.  Rowe  and  John 
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E.  Rowe,  minor  heirs  of  Mary  Rowe,  deceased,  then  the 
above  obligation  is  to  be  void,  else  to  remain  in  force.'^ 

It  will  be  observed  that  there  is  no  penalty  stated  in  the 
bond,  and  this  it  is  contended  by  the  appeHee  renders  it  in- 
effective. The  relator,  on  the  other  hand,  contends  that  the 
bond  is  not  invalid,  but  that  the  principal  and  sureties  are 
bound  to  the  extent  contemplated  by  the  law. 

Section  4  of  the  act  '^  touching  the  relation  of  guardian 
and  ward,'^  in  force  at  the  time  the  bond  was  executed,  re- 
quired of. the  guardian  a  bond;  and  section  5  provided  that 
**  Such  guardian^s  bond  shall  not  be  void  on  account  of  any 
informality,  illegality,  or  defect,  either  formal  or  substantial,  in 
the  same,  nor  on  account  of  any  defect,  informality,  or  ille- 
gality in  the  appointment  of  such  guardian ;  but  shall  have 
the  same  force  and  effect  as  if  such  appointment  had  been 
I^lly  made,  and  such  bond  legally  executed.*'  2  R.  S.  1876, 
p.  588.  This  statute  is  as  broad  and  comprehensive  as  it 
was  possible  for  the  Legislature  to  make  it,  and  it  makes  all 
bonds  effective  no  matter  what  omissions  are  found  to  exist. 
It  holds  sureties  liable  for  the  faithful  discharge  of  the  du- 
ties of  the  guardian,  and  makes  them  responsible  for  losses 
arising  from  a  breach  of  duty.  The  omission  of  the  penalty 
does  not  invalidate  the  bond ;  notwithstanding  its  omission  the 
bond  still  holds  the  surety  responsible  for  the  acts  of  the 
guardian.  The  failure  to  prescribe  the  penalty  leaves  the 
surety's  liability  to  be  ascertained  by  determining  the  duty 
of  the  guardian  and  the  loss  resulting  from  the  failure  to  per- 
form it.  The  failure  to  name  the  penalty  dpes  not  avoid  the 
bond ;  it  simply  leaves  the  measurement  of  the  recovery  to 
be  ascertained  by  finding  the  loss  resulting  from  the  failure 
to  perform  the  duties  enjoined  by  law.  As  there  is  no  pen- 
alty named,  there  is  no  limit  to  the  responsibility  or  to  the 
amount  of  the  recovery,  except  that  it  can  not  exceed  that 
contemplated  by  law,  and  that  is  ascertained  by  looking  to 
the  statute  and  by  ascertaining  the  property  of  the  w^ards 
with  which  the  guardian  is  chargeable. 
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The  law  is  a  silent  factor  in  every  contract.  It  is  an  ele- 
ment that  can  not  always  be  excluded,  and  can  never  be  ex- 
cluded without  express  words.  But  here  the  case  is  peculiarly 
strong.  The  la\^expressly  provides  that  no  defect  shall  avoid 
the  bond,  but  that,  whatever  its  terms,  it  shall  secure  the  per- 
formance of  the  duties  imposed  upon  the  guardian.  Thus 
speaks  the  statute  in  plain  terms,  and  we. can  do  no  less  than 
give  effect  to  its  provisions.  By  omitting  to  name  the  pen- 
alty the  guardian  was  not  relieved  from  any  duty,  nor  the 
surety  from  any  responsibility,  for  the  law  defined  the  duty^ 
and  the  surety  undertakes  that  it  shall  be  performed.  This 
is  the  plain  declaration  of  the  statute,  and  the  omission  to 
make  the  bond  perfect  in  all  its  parts  can  not  defeat  this  stat- 
ute.    Yeddt  v.  Winters,  60  Ind.  554. 

Parties  are  held  to  contract  with  reference  to  the  law.  State^ 
ex  rel.f  v.  Berg,  50  Ind.  496.  The  appellee  must,  therefore, 
be  deemed  to  have  contracted  with  reference  to  this  statute^ 
and  can  not  escape  its  force  upon  the  ground  that  he  did  not 
execute  a  perfect  bond.  As  he  did  not  execute  a  bond  per- 
fect in  all  its  parts,  he  left  it  to  the  law  to  supply  its  imper- 
fections, so  as  to  make  it  effective  for  the  purpose  for  which 
it  was  intended.  As  the  bond  is  not  perfect  and  complete,  the 
law  enters  and  remedies  all  defects.  Stevenson  v.  State,  ex  rel,, 
71  Ind.  52,  auth.  p.  57.  The  statute  quoted  is  specially  directed 
to  such  a  case  as  this,  and  covers  it  on  all  sides ;  consequently 
there  is  no  necessity  for  examining  other  statutes. 

The  feilure  to  approve  the  bond  did  not  invalidate  it.  Hav- 
ing accomplished  the  purpose  it  was  intended  to  accomplish,, 
and  the  parties  having  secured  the  consideration  upon  which 
it  was  founded,  it  is  not  rendered  ineffective  by  the  failure  to 
formally  approve  it.  Smock  v.  Harrison,  74  Ind.  348 ;  Jone^ 
V.  Droneberger,  23  Ind.  74 ;  Railsback  v.  Greve,  58  Ind.  72  ; 
Easter  v.  Acklemire,  81  Ind.  163. 

It  is  not  necessary  to  examine  or  determine  what  the  effect 
of  the  statute  would  be  if  a  penalty  had  been  stated,  for,  as 
there  is  no  penalty  named,  the  statute  is  let  in,  and  the  amount 
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of  the  recovery  is  to  be  ascertained  by  its  provisions.  These 
we  are  to  look  to  for  the  duties  of  the  guardian  and  the  meas- 
are  of  the  liability  of  the  surety,  and  the  facts  stated  in  the 
complaint  show  the  loss  resulting  from  a  failure  to  perform 
those  duties. 

It  results  from  what  we  have  said  that  the  first  paragraph 
is  good,  and  that  the  court  erred  in  sustaining  the  demurrer 
to  it. 

The  second  paragraph  proceeds  upon  the  theory  that  there 
is  a  mistake  in  the  bond.  It  is  not  good  upon  this  theory, 
and,  therefore,  not  good  at  all.  Western  U.  Td.  Co.  v.  Reedy 
96  Ind.  195 ;  Oottrdl  v.  Mna  L.  Ins.  Co.,  97  Ind.  311 ;  Gty  of 
LoganspoH  v.  Z7W,  99  Ind.  631  (50  Am.  R.  109).  It  is  not 
good,  for  the  reason  that  it  does  not  show  a  mistake  of  fact ; 
for  aught  that  appears  the  mistake  was  one  of  law.  It  is  not 
good  for  another  reason ;  it  does  not  state  such  facts  as  show 
a  contract  between  the  parties  and  a  mistake  in  committing  it 
to  writing. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  first  paragraph  of  the  complaint. 

Filed  June  12, 1885. 
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I>EED. — B^omuUi&n  of. — Judgment  Oreditors. — J^iV^. —Judgment  creditors 
are  in  no  sense  purchasers ;  their  judgments  are  simply  general  liens 
upon  whatever  interest  the  judgment  defendants  may  have  in  the  land, 
and  their  rights  do  not  stand  in  the  way  of  the  reformation  of  prior 
deeds  and  mortgages,  nor  of  the  enforcement  of  equities  as  between  the 
grantor  and  grantee. 

Same. — Mittahe  of  Law  and  Fhet. — Benonal  D^enct. —  Waiver.— In  a  suit  by 
a  hcma  fide  g^ntee  against  his  grantor  for  the  reformation  of  a  deed,  on 
the  ground  of  mistake,  the  d^ence  that  the  mistake  is  one  of  law  and 
not  of  fact  is  personal  to  the  grantor,  and  may  be  waived  by  him.  Such 
defence  can  not  be  made  by  his  judgment  creditors. 
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Pbactics. — Joint  Amgnment  of  Error, — A  joint  motion  for  a  new  trial,  or 
a  joint  assignment  of  error,  must  be  good  as  to  all  or  it  is  not  good  as 
to  any. 

Same. — AUaeking  Complaint  After  Verdict,— Ab  to  the  rule  to  be  applied 
when  a  complaint  is  assailed  for  the  first  time  after  verdict,  see  BaUi- 
more,  etc,  R  R  Go.  v.  Kreiffei;  90  Ind.  380,  and  Stockwell  v.  State,  ex  reL, 
101  Ind.  1,  and  cases  there  cited. 

From  the  Hancock  Circuit  Court. 

J,  H.  Mellett  and  M.  Marsh,  for  appellants. 

C.  O.  OfvM,  for  appellee. 

ZoLLARS,  J. — In  January,  1877,  one  Charles  T.  Pauley 
was  the  owner,  and  in  the  possession  of  two  tracts  of  land 
which  he  sold  to  appellee.  After  the  sale  and  execution  of 
the  deed  to  her,  one  Bills  recovered  a  judgment  against 
Pauley,  which,  for  value,  he  assigned  to  appellant  Simmons. 
About  the  same  time,  Simmons  and  the  other  appellants,  ex- 
cept the  sheriff,  recovered  another  judgment  against  Pauley. 
Executions  were  issued  upon  these  judgments  and  placed  in 
the  hands  of  the  sheriff,  who  levied  them  upon  the  lands, 
and,  when  this  action  was  commenced,  was  threatening  to  sell. 
The  facts  are  stated  in  the  complaint,  with  the  additional 
averment  that  the  judgment  purchased  by  Simmons  had  been 
paid.  In  the  complaint,  also,  there  is  what  is  alleged  to  be  a 
correct  description  of  the  lands  by  metes  and  bounds.  The 
averments  in  relation  to  these  lands,  thus  described  in  the 
complaint,  and  the  description  in  the  deed,  are  as  follows : 
''And  plaintiff  avers  that,  on  the  said  30th  day  of  January, 
1877,  she  and  the  said  Charles  T.  Pauley  made  and  entered 
into  a  contract  and  agreement,  whereby  the  said  Pauley  sold, 
covenanted  and  agreed  to  convey  to  the  plaintiff  the  several 
tracts  of  real  estate  hereinbefore  described;  that  then  and 
there  and  thereupon  the  said  Pauley  made,  executed,  and 
delivered  to  the  plaintiff  his  certain  deed  of  conveyance,  with 
good  and  sufficient  covenants  of  general  warranty,  therein 
and  thereby  purposing  and  intending  to  convey  to  the  plain- 
tiff the  real  estate  aforesaid,  pursuant  to  the  terms  and  con- 
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ditions  of  their  said  contract  in  that  behalf,  so  made  as  afore- 
said.  *  *  *  And  the  plaintiff  avers,  that  at  the  time  of 
the  execution  and  delivery  of  said  deed  of  conveyance  by 
the  said  Pauley  to  the  plaintiff  as  aforesaid,  it  was  then  and 
there  the  understanding,  intention  and  purpose  of  this  plain- 
tiff and  of  the  said  Pauley  to  include  and  describe  therein 
each  and  both  the  said  tracts  or  parcels  of  real  estate  as  here- 
inbefore described,  but  that  by  the  mutual  oversight,  inad- 
vertence, and  mistake  of  the  plaintiff  and  the  said  Pauley, 
as  also  by  the  scrivener  employed  by  them  to  draft  the  said 
deed  of  conveyance,  the  said  real  estate  was  therein  mistak- 
ingly  ahd  erroneously  described  in  this,  to  wit :  That  by  the 
mutual  oversight,  inadvertence  and  mistake  of  the  plaintiff 
and  said  Pauley,  as  also  by  the  scrivener  employed  by  them 
to  draft  the  said  deed  of  conveyance  aforesaid,  the  said  fifty- 
five-acre  tract  of  real  estate,  being  the  tract  or  pared  thereof 
hereinbefore  first  described,  was  mistakingly  and  erroneously 
described  in  the  said  deed  of  conveyance  as  follows,  to  wit : 
The  southwest  part  of  the  east  half  of  the  southwest  quarter 
of  section  number  eight,  township  seventeen  north,  range 
seven  east.  The  words^  'southwest  part,'  being*  mistak- 
ingly and  erroneously  inserted  and  used  in  the  said  deed  of 
conveyance  instead  of  the  words  Hhe  west  division,*  which 
were  omitted  from  the  same,  as  were  also  the  words  and  fig- 
ures more  particularly  describing  and  bounding  said  real 
estate  as  hereinbefore  contained,  which  said  words,  *  the  west 
division,'  and  the  words  and  figures  more  particularly  de- 
scribing and  bounding  said  real  estate  as  aforesaid,  were  and 
are  a  necessary  and  material  part  of  the  descriptive  words 
thereof."  Averments  similar  in  character  are  made  as  to 
the  other  tract  of  land,  it  being  described  in  the  deed  as  "  the 
middle  division  of  the  west  half  of  the  southwest  quarter  of 
section  nine,  township  and  range  aforesaid,  containing  twenty- 
one  acres  more  or  less.*' 

Appellee  brought  this  action  against  Pauley,  the  execution 
plaintifi8,and  the  sheriff,  to  have  the  deed  reformed  by  a  cor- 
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rection  of  the  alleged  mistake,  to  enjoin  the  threatened  sale 
under  the  executions^  and  to  have  her  title  quieted.  Pauley 
was  defaulted,  and  has  not  appealed.  The  execution  plain* 
tiffs  and  the  sheriff,  who  are  appellants,  assail  the  complaint 
for  the  first  time  by  an  assignment  of  error  here,  that  it  does 
not  state  sufficient  facts  to  constitute  a  cause  of  action.  What- 
ever might  be  thought  of  it,  had  the  question  been  raised  by 
a,  demurrer  below,  we  think  it  very  clear  that  it  is  good  as 
against  this  assault  afler  verdict.  As  to  the  rule  to  be  ap* 
plied  when  a  complaint  is  assailed  for  the  first  time  afler  ver- 
dict, see  Baltimore,  etc.,  R.  R.  Cb.  v.  Kreiger,  90  Ind.  380, 
Stockwell  V.  State,  ex  reL,  101  Ind.  1,  and  cases  there  cited  ^ 
also  R.  S.  1881,  sections  398,  658.  It  should  be  borne  in 
mind,  also,  that  Pauley,  the  grantor,  has  made  no  question 
as  to  the  sufficiency  of  the  complaint. 

Appellants  filed  two  answers ;  one  a  general  denial,  and 
the  other  that  the  conveyance  to  appellee  was  made  and  ac- 
cepted with  the  fraudulent  intent  to  cheat  and  defraud  appel* 
lants,  who  were  creditors  of  Pauley.  In  finding  for  appellee  the 
jury  found  that  the  conveyance  to  her  was  bona  fide.  The 
court  below  refused  to  disturb  that  finding,  and  as  the  evi* 
dence  clearly  tends  to  sustain  it,  we  can  not  overthrow  it,  and 
must  regard  it  as  an  established  fact. 

Appellants  contend  further  that  the  evidence  is  not  such  as 
to  justify  the  verdict  and  judgment  for  a  reformation  of  the 
deed  as  against  them.  Preliminary  to  a  decision  upon  this 
question,  it  must  first  be  determined  what  relation  they  sus- 
tain to  the  case.  It  is  the  settled  law  in  this  State,  that  judg- 
ment creditors  are  in  no  sense  purchasers;  that  their  judg- 
ments are  simply  general  liens  upon  whatever  interest  the 
judgment  defendants  may  have  in  the  land,  and  that,  hence, 
their  rights  do  not  stand  in  the  way  of  the  reformation  of 
prior  deeds  and  mortgages,  nor  in  the  way  of  the  enforcement 
of  equities  as  between  the  grantor  and  grantee.  White  v. 
Wilaon,  6  Blackf.  448 ;  Sample  v.  Rowe,  24  Ind.  208;  Flanders 
V.  O'Brien,  46  Ind.  284  ;  Bmenbarke  v.  Ramty,  53  Ind.  499; 
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Glidewell  v.  Spaugh,  26'  Ind.  319;  Wainwright  v.  Flanders, 
64  Ind.  306;  Monticdlo  Hydraulic  Co.  v.  Loughry,  72  Ind. 
662;  Sparks  v.  State  Bank,  7  Blackf.  469;  Orth  v.  Jennings, 
S  Blackf.  420. 

It  is  settled^  also,  by  the  holdings  in  some  of  these  cases, 
that  a  deed  or  mortgage  will  not  be  reformed  as  against  a 
bona  Jide  assignee  of  judgments. 

In  the  case  before  us  Simmons  appears  to  be  such  assignee 
of  the  Bills  judgment,  but  he  has  not  so  saved  the  question 
in  the  record  as  to  put  himself  in  a  better  position  than  the 
ether  appellants.  The  motion  for  a  new  trial  and  the  assign- 
ment of  errors  are  joint,  he  joining  with  the  other  appellants. 
Hence,  if  the  motion  should  not  be  granted  as  to  all,  or  if 
the  assignment  is  not  well  made  as  to  all,  there  was  no  error 
in  overruling  the  motion,  and  the  assignment  can  not  be  sus- 
tained. Carver  v.  Carver,  77  Ind.  498;  Feeney  v.  Maaelin, 
87  Ind.  226;  Bobertsm  v.  Oarshwiler,  81  Ind.  463. 

As  we  have  seen,  Pauley  made  default;  upon  this  default 
appellee  was  entitled  to  a  judgment  and  decree  against  him 
for  a  reformation  of  the  deed,  and  such  decree  was  rendered. 
This  decree  settled  the  queslion  that,  unless  there  was  fraud, 
Pauley  had  no  int^erest  in  the  land  upon  which  appellant's 
judgments  could  rest  as  liens,  and  as  thoroughly  settled  it  as 
if  there  had  been  a  trial  of  the  question  as  between  appellee 
and  Pauley,  or  as  if  Pauley  had  come  personally  into  court, 
admitted  the  mistake,  and  consented  to  the  reformation; 

There  is  no  doubt  that  appellee  purchased  the  land  in 
controversy,  and  as  the  jury  found,  and  we  must  now  assume, 
purchased  then  for  value  and  bona  fide.  Under  her  contract 
and  deed,  she  was  in  possession  of  the  land.  Common  hon- 
esty required  that  Pauley  should  not,  upon  technical  and 
captious  grounds,  object  to  a  reformation  of  the  deed,  so  that 
appellee  might  have  the  lands  which  she  had  in  good  faith 
purchased  from  him.  He  has  not  made  such  objections,  but 
by  his  de&ult  admitted  the  mistake  in  the  description,  and 
impliedly  consented  that  it  might  be  corrected.     As  to  appel- 
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lee^  he  thus  consented  that  that  might  be  done  which  com- 
mon honesty  and  &ir  dealing  required  should  be  done.  Who 
shall  say  that  these  parties  shall  not  be  allowed  to  do  right 
simply  because  the  mistake  may  have  been  one  of  law  and 
not  of  &ct?  Whether  the  mistake  was  one  of  law  or  fact 
does  not  affect  the  moral  obligation  on  the  part  of  the  grantor 
to  do  the  honest  and  right  thing.  Morally,  he  may  no  more- 
take  something  for  nothing,  because  the  mistake  may  have 
been  one  of  law,  than  if  it  be  one  of  feet.  Surely,  a  court 
of  equity,  whose  province  it  is  to  discover  and  enforce  the 
right,  will  not  intervene  to  prevent  parties  doing  the  right 
and  equitable  thing,  unless  superior  equities  in  favor  of  other 
parties  have  intervened.  Judgment  creditors  have  no  such 
superior  equities.  Their  judgments  are  liens,  subject  to  the- 
superior  equities  of  the  prior  grantee.  It  being  established 
by  the  decree  of  the  court,  based  upon  the  declaration  of  ap- 
pellee, and  the  admissions  and  right  conduct  of  Pauley,  that 
the  appellee,  and  not  Pauley,  owned  the  lands,  appellants' 
judgments  are  not  liens  upon  them.  If  the  mistake  in  the 
description  was,  in  truth,  one  of  law,  and  not  of  fact,  Pau- 
ley might  have  made  that  defence.  But  that  defence,  we 
think,  was  personal  to  him;  one  that  he  might  and  has 
waived,  and  that,  having  waived  it,  the  judgment  creditors 
are  not  in  a  condition  to  complain,  nor  make  the  defence  for 
him.  Neither  can  they  make  it  in  their  own  behalf.  Such 
a  deftnce  is  analogous  to  the  defence  of  the  statute  of  frauds, 
which  is  personal  to  the  immediate  parties,  may  be  waived 
by  them,  and  can  not  be  made  by  third  parties,  though  they 
be  creditors  of  the  vendor.  Morrison  v.  Collier,  79  Ind.  417  ; 
Dixon  V.  Duke,  85  Ind.  434,  and  cases  therein  cited;  CboZ  v. 
Peters  Box,  etc.,  Co.,  87  Ind.  531. 

To  allow  these  judgment  creditors  to  resist  the  reformation 
of  the  deed  upon  the  ground  that  the  mistake  in  the  descrip- 
tion may  have  been  one  of  law,  and  not  of  fact,  would  be  to 
allow  them  to  consummate  and  perpetuate  a  wrong  upon  ap- 
pellee, to  which  Pauley,  the  grantor,  declines  to  be  a  party.. 
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It  would  be  to  hold  that  parties  to  a  conveyance  of  land  may 
not  act  honestly  when  they  wish.  It  would  be  lending  the 
aid  of  a  court  of  equity  to  enforce  a  wrong  over  the  wish  of 
the  immediate  parties  to  do  right.  Appellee  having  pur- 
chased the  lands  in  good  faith,  and  the  grantor  being  willu^ 
that  she  shall  have  an  honest  and  sufficient  deed  therefor,  ap- 
pellants, as  simple  judgment  creditors  of  the  grantor,  may 
not  stand  in  the  way  npon  the  single  claim  that  the  mistake 
m  the  deseription  was  one  of  law. 

Having  reached  this  conclusion,  it  is  not  necessary  for  us 
to  decide  whether  the  mistake  was  one  of  law  or  one  of  fact. 
This  conclusion  also  makes  it  unnecessary  to  consider  other 
questions  discussed  by  counsel. 

The  judgment  is  affirmed  with  costs. 

Filed  June  20, 1885. 
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I 155    196 
Vtty,— School  Qmmissioners  in  CiUea  cf  S0ft00,--Power9  of.—SlatuU  Con-     |155   209| 

MtruetL-^The  5th  clause  of  section  4460,  B.  S.  1881,  gives  to  boards  of  \^  ^| 
school  commissioners  in  cities  of  30,000  or  more  inhabitants,  power  to  ~~ 
contract  for  the  erection  and  completion  of  school-houses,  and  to  agree 
to  pay  therefor  partly  in  cash  and  partly  on  time,  and  to  make  and  de- 
liver  their  promissory  notes  for  the  deferred  payments,  which  are  valid  ob- 
ligations, and  binding  upon  the  school  corporation,  notwithstanding  the 
fact  that  there  may  be  at  the  time  outstanding  bonds  to  the  amount  of 
$100,000,  issued  and  sold  under  the  8th  clause  of  said  section,  to  secure 
loans  in  anticipation  of  the  revenue,  for  building  school-houses,  and 
that  such  money  had  been  disbursed  for  that  purpose. 

Same. — Diaeretion  of  ChmmisBioners, — The  powers  conferred  upon  such  board 
by  the  5th  clause  of  section  4460  are  limited  only  by  the  educa- 
tional wants  of  the  school  corporation  under  the  board's  control,  in  the 
ezert^ise  of  a  sound  and  i^easonable  discretion. 

Same.— The  8th  clause  of  section  4460,  B.  S.  1881,  was  not  intended  to  be 
and  is  not  a  limitation  upon  the  general  powers  conferred  upon  the 
board  of  school  commissioners  by  the  5th  clause  of  such  section.    It 
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oonfera  additional  and  extraordinary  power  not  conferred  upon  school 
corporations  generally,  and  the  proviso  therein  contained  is  a  limitation 
only  upon  the  board's  exercise  of  such  additional  and  extraordinary 
power. 

Same. — Prommory  Notes. — Promissory  notes  executed  by  such  board  of 
school  commissioners,  in  settlement  of  its  just  debts  fairly  contracted 
for  the  legitimate  purposes  of  the  school  corporation,  do  not  come 
within  the  purriew  of  the  8th  clause  of  section  4460,  R.  S.  1881,  or 
of  the  proviso  thereof. 

Mechanic's  Libn. — School-Houge, — I\bblie  PDliey, — A  mechanic's  lien  for 
work  done,  or  for  materials  furnished,  in  the  erection  of  a  pubUc  school- 
house,  can  not  be  acquired  or  enforced.  ShaUeU  v.  Woodwardj  17  Ind. 
225,  overruled. 

From  the  Marion  Superior  Court. 

A.  C.  HarriSy  W.  H.  Calkins,  F.  Rand  and  J.  if.  Winter, 
for  appellant. 

R.  B.  Duncan,  J,  S.  Dunean,  C.  W.  Smith  and  J.  R.  Wilson, 
for  appellees. 

HowKy  J. — In  this  case  tlie  appellant  Fatout  sued  the  ap- 
pelleesy  the  Board  of  School  Commissioners  of  the  City  of 
Indianapolis  and  the  City  of  Indianapolis,  in  a  complaint  of 
two  paragraphs.  In  the  first  paragraph  the  appellant  de- 
clared upon  a  written  agreement,  executed  by  and  between 
himself  and  such  board  of  school  commissioners,  on  the  26th 
day  of  March,  1884,  for  the  erection  and  completion  by  him 
of  a  certain  school-house  of  eight  rooms,  within  such  city  of 
Indianapolis,  in  accordance  with  certain  plans  and  specifica- 
tions, in  consideration  of  which  such  board  of  school  com- 
missioners were  to  pay  the  appellant  the  sum  of  $16,733  in 
cash,  or,  at  their  election,  the  sum  of  $16,983,  payable  one- 
half  in  cash,  as  the  work  progressed,  and  the  residue  in  the 
notes  of  such  board,  to  be  executed  upon  the  completion  and 
acceptance  of  the  school-house,  and  payable,  with  five  per 
cent,  interest,  on  July  Ist,  1886.  After  setting  out  such 
agreement,  in  the  first  paragraph  of  his  complaint,  Fatout 
then  alleged  that  he  had  fully  kept  and  performed  all  the 
oovenants  and  conditions  of  such  agreement,  on  his  part  to 
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be  kept  and  performed,  and  had  fully  erected  and  completed 
«ach  school-house  to  the  satisfaction  and  acceptance  of  such 
board  of  school  commissioners;  but  that  such  board  had  not 
kept  and  performed  all  their  coveuants,  mentioned  in  such 
agreement,  in  this,  that  they  had  only  paid  him  the  one-half 
part  of  each  and  all  of  the  estimates  of  the  amount  due  him 
for  work  done  and  materials  furnished  by  him,  under  such 
agreement,  made  from  time  to  time  as  the  work  progressed, 
and  of  the  final  estimate  at  the  completion  of  such  school- 
house,  and  had  wholly  &iled  to  pay  him  the  balance  of  the 
money  due  him  on  all  such  estimates,  under  such  agreement. 
Fatout  further  alleged  that,  on  the  5th  day  of  November, 
1884,  and  within  sixty  days  after  his  completion  of  such 
school-house,  he  filed  a  mechanic's  lien,  in  the  recorder's  office 
of  Marion  county,  against  the  lots  in  the  city  of  Indianapolis 
upon  which  such  school-house  was  so  erected  by  him,  and 
against  the  school-house  itself;  which  mechanic's  lien  was, 
on  the  same  day,  duly  recorded  in  the  proper  record-book  of 
such  recorder's  office.  Fatout  further  alleged  that  the  city 
of  Indianapolis  claimed  to  have  some  interest  in  the  lots, 
upon  which  such  school-house  was  so  erected  by  him,  but  that 
if  the  city  had  any  interest  in  such  lots,  it  was  junior  to  his 
mechanic's  lien  thereon.  Wherefore  he  demanded  judgment 
for  $12,000,  for  the  enforcement  of  his  mechanic's  lien,  and 
for  all  proper  relief. 

The  second  paragraph  of  Fatout's  complaint  was  a  com- 
mon count,  wherein  he  sought  to  recover,  quantum  meruit^ 
for  the  work  and  labor  done  and  the  materials  furnished  by 
him,  at  the  request  of  such  board  of  school  commissioners, 
in  the  erection  and  completion  of  the  same  school-house  men- 
tioned in  the  first  paragraph  of  his  complaint.  In  such  sec- 
ond paragraph  of  complaint,  Fatout  alleged  that  the  board 
of  school  commissioners  undertook  and  promised  to  pay  him 
for  such  work  and  materials  what  the  same  were  reasonably 
worth ;  that  such  work  and  materials  were  reasonably  worth 
Vol.  102.— 15 
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the  sum  of  $19,000,  whereof  such  board  had  only  paid  him 
the  sum  of  (8,491.50 ;  and  that  the  balance  of  the  first-men- 
tioned sum  was  then  due  and  wholly  unpaid.  The  second 
paragraph  of  complaint  also  contains  substantially  the  same 
averments  as  the  first  paragraph,  in  regard  to  Fatout's  me- 
chanic's lien  on  the  lots  and  school-house,  and  the  interest^ 
if  any,  claimed  by  the  city  of  Indianapolis  in  such  lots ;  and 
judgment  was  demanded  for  (15,000,  for  the  enforcement  of 
the  mechanic's  lien,  and  for  all  proper  relief. 

The  demurrers  of  the  city  of  Indianapolis,  for  the  want  of 
sufficient  facts,  were  sustained  by  the  coUrt  at  special  term  to 
each  paragraph  of  complaint. 

The  board  of  school  commissioners  separately  answered 
the  first  paragraph  of  the  complaint,  in  four  paragraphs,  of 
which  the  first,  a  general  denial,  was  subsequently  withdrawn^ 
Fatout  replied  to  the  second  paragraph  of  such  answer,  in 
two  special  or  affirmative  paragraphs ;  to  each  of  which  the 
demurrers  of  the  board  of  school  commissioners,  for  the 
alleged  insufficiency  of  the  fiicts  therein,  were  sustained  by 
the  court  at  special  term,  and  to  these  rulings  Fatout  ex- 
cepted. His  demurrers  to  the  third  and  fourth  paragraphs 
of  such  answer  were  overruled  by  the  court,  and  he  excepted 
and  refused  to  reply  thereto. 

To  the  second  paragraph  of  complaint,  the  board  of  school 
commissioners  separately  answered  in  a  single  special  para- 
graph ;  to  which  answer  Fatout  replied  specially,  in  a  single 
paragraph.  The  demurrer  of  the  board  of  school  commis- 
sioners  to  this  reply,  for  the  alleged  insufficiency  of  the  facts 
therein,  was  sustained  by  the  court.  Fatout  excepted .  and, 
refusing  to  amend  or  plead  further,  judgment  was  rendered 
against  him  for  appellees'  costs  by  the  court  at  special  term. 
From  this  judgment  he  appealed  to  the  general  term,  and 
there  assigned  as  errors  each  and  all  of  the  rulings  of  the 
court,  at  special  term,  adverse  to  him.  The  judgment  at 
special  term  was  affirmed  by  the  general  term.  From  the 
judgment  of  the  general  term,  Fatout  prosecutors  this  appeal, 
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and,  by  a  proper  assignment  of  error,  has  brought  before  this 
court  all  the  errors  assigned  by  him  in  general  term. 

Appellant's  counsel  say,  in  their  brief:  "The  record  pre- 
sents but  two  questions,  and  each  of  these  questions  is  pre- 
sented by  several  rulings  in  special  term."  The  first  question 
discussed  by  counsel  is  fairly  presented,  we  think,  by  the 
alleged  error  of  the  court  in  sustaining  the  demurrer  to  ap- 
pellant's reply  to  the  second  paragraph  of  the  separate  an- 
swer of  the  board  of  school  commissioners  to  the  first  para- 
gmjJi  of  complaint;  and  we  will  consider  and  decide  this 
question,  as  thus  presented. 

In  the  second  paragraph  of  its  answer  to  the  first  para^ 
graph  of  complaint,  the  board  of  school  commissioners  ad- 
mitted the  execution  of  the  agreement,  set  out  in  the  first 
paragraph  of  complaint,  as  therein  alleged,  and  that  Fatout 
had  built  the  school-house  under  and  in  accordance  with  the 
stipulations  of  such  agreement ;  and  the  board  averred  that, 
at  and  before  the  time  the  first  estimate  was  made  and  pay- 
ment thereon  became  due  to  Fatout,  such  board  not  having 
the  cash  necessary  to  pay  the  contract  price,  and  not  having 
the  prospect  of  such  cash  nor  the  ability  to  raise  the  same 
before  July  1st,  1886,  elected  and  determined  to  pay  for  such 
work  at  the  price  stipulated  therefor,  upon  the  plan  of  half 
cash  and  half  in  notes,  namely,  the  sura  of  $16,983;  that,  in 
pursuance  of  such  plan,  such  board  did,  from  time  to  time,  as 
such  estimates  were  made,  pay  to  Fatout  who,  from  time  to 
time,  received  the  same,  one-half  in  cash  of  each  of  such  es- 
timates, all  of  which  payments  were  made  before  the  com- 
mencement of  this  suit,  except  the  final  estimate,  for  which 
the  board  was  always  ready  and  willing  to  pay,  in  like  man- 
ner, after  it  became  due,  and  did  pay  one-half  cash  when 
Fatout  called  for  it,  three  days  after  he  commenced  this 
suit;  that,  in  further  compliance  with  the  terms  of  such 
agreement,  on  its  part  to  be  kept  and  performed,  the  board 
of  school  commissioners  had  been  and  wa«?,  at  all  times,  ready, 
willing  and  offering  to  give  Fatout  its  notes  for  the  residue 
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of  the  contract  price  for  such  school-house^  payable  with  five 
per  cent,  interest  on  July  Ist^  1886 ;  and  that  such  board  had 
in  fact  made,  signed  and  tendered  its  notes  to  Fatout,  in  com- 
pliance with  its  port  of  such  agreement,  but  he  had  refused 
to  accept  such  notes. 

Fatout's  reply  to  this  answer  was  in  two  paragraphs,  but 
in  neither  of  them  did  he  controvert  any  of  the  facts  upon 
which  the  board  of  school  commissioners  rests  its  defence 
to  his  action,  namely,  that  the  board  had  fully  paid  Fatout  in 
cash  the  one-half  of  the  contract  price  for  the  completion 
and  erection  of  the  school-house,  and  that,  for  the  residue  of 
such  price,  it  had  made,  signed  and  tendered  its  notes  to  him 
in  substantial  compliance  with  its  part  of  the  agreement  sued 
upon.  In  his  reply,  Fatout  claims  that  he  is  not  bound  to 
accept  the  notes  of  the  board  of  school  commissioners,  be- 
cause such  notes  were  at  all  times  null  and  void,  and  were 
made  and  tendered  by  the  board  without  any  authority  what- 
ever of  law  therefor.  The  board's  notes  are  claimed  by  Fa- 
tout to  be  invalid,  null  and  void,  for  two  reasons,  each  of 
which  is  stated  in  a  separate  paragraph  of  reply;  and  we  will 
separately  consider  and  pass  upon  the  sufficiency  of  these 
two  replies. 

In  his  first  special  reply,  Fatout  alleged  that  the  notes  of 
the  board  of  school  commissioners,  made  and  tendered  to 
him,  were  invalid  and  void,  because,  he  said,  such  board 
was  created,  organized  and  existed  solely  under  the  provi- 
sions of  an  act  of  the  General  Assembly  of  this  State,  en- 
titled, "An  act  providing  for  a  general  system  of  common 
schools  in  all  cities  of  thirty  thousand  or  more  inhabitants, 
and  for  the  election  of  a  board  of  school  commissioners  for 
such  cities,  and  defining  their  duties  and  prescribing  their 
powers,  and  providing  for  common  school  libraries  within 
such  cities,"  approved  March  3d,  1871  (sections  4467  to  4463, 
R.  S.  1881);  that,  by  the  eighth  clause  of  section  4460,  R.  8. 
1881,  in  the  above  entitled  act,  such  board  was  authorized 
"  To  prepare,  issue,  and  sell  bonds  to  secure  loans,  not  exceed- 
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ing  in  the  aggregate  the  sum  of  one  hundred  thousand  dol- 
lars, in  anticipation  of  the  revenue,  for  building  school-houses, 
to  bear  such  rate  of  interest,  not  exceeding  ten  per  cent,  per 
annum,  and  payable  at  such  time,  within  five  years  from  date, 
as  the  board  may  determine ;  and  the  money  obtained  as  a 
loan  on  any  such  bonds  shall  be  disbursed  by  order  of  such 
board,  in  payment  of  expenses  incurred  in  building  school- 
houses:  Provided,  That  until  all  the  bonds  of  any  one  issue 
shall  have  been  redeemed,  such  board  shall  not  be  authorized 
to  make  another  issue ;  nor  shall  any  such  bonds  be  sold  at  a 
less  rate  than  ninety-five  cents  on  the  dollar." 

And  the  appellant  averred  that,  long  before  the  execution 
of  the  agreement  sued  upon,  the  board  of  school  commis- 
sioners, in  execution  of  the  authority  so  conferred  upon  it 
by  the  statute,  prepared,  issued  and  sold  its  bonds  to  secure 
loans  aggregating  the  full  sum  of  $100,000,  in  anticipation 
of  its  revenue,  for  building  school-houses,  payable  five  years 
after  date  and  bearing  six  per  cent,  interest ;  that  the  money 
so  obtained  was,  before  the  making  of  the  agreement  now  in 
suit,  disbursed  upon  the  order  of  such  board  in  payment  of 
expen.ses  incurred  in  building  school-houses  within  the  limits 
of  the  city  of  Indianapolis ;  that  all  such  bonds  were  and 
had  be4n  at  all  times  since  the  issue  and  sale  thereof,  and 
still  were,  outstanding  and  wholly  unpaid ;  and  so  the  ap- 
pellant said  that,,  at  the  time  of  the  making  of  the  agree- 
ment described  in  his  complaint,  and  at  all  times  since,  such 
board  of  school  commissioners  had  been  and  was  prohibited 
by  law  from  issuing  any  further  note  or  bond  to  pay  for  the 
building  of  school-houses  within  the  limits  of  such  citj',  and 
that  the  notes  and  obligations  of  such  board,  provided  for  in 
such  agreement  and  mentioned  in  its  second  paragraph  of 
answer,  were  therefore  null  and  void,  and  the  appellant  was  . 
not  required  to  accept  the  same  in  payment  and  satisfaction 
of  his  debt.     Wherefore,  etc. 

This  paragraph  of  Fatout's  reply  proceeds  upon  the  theory 
that  the  eighth  clause  above  quoted  of  section  4460,  B.  S. 
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1881,  is  a  limitation  upon  the  power  or  authority  of  the  board 
of  school  commissioners  to  build  school-houses  within  its  ter- 
ritorial jurisdiction,  wholly  or  partially  upon  credit.  This 
view  of  the  statutory  power  or  authority  of  such  board,  in 
the  erection  of  school -houses,  it  seems  to  us,  is  not  warranted 
by  the  provisions  of  the  statute.  By  the  fifth  clause  of  sec- 
tion 4460,  such  board  of  school  commissioners  is  expressly 
authorized  "  To  purchase  grounds,  construct  school  buildings, 
purchase  supplies,  employ  and  pay  teachers,  appoint  superin- 
tendents, and  disburse,  through  the  treasurer  of  the  board  of 
school  commissioners,  moneys  for  all  school  and  library  ex- 
penses." The  powers  conferred  upon  such  board,  by  this 
clause  of  the  statute,  are  limited  only  by  the  educational 
wants  of  the  school  corporation,  under  the  board's  control, 
in  the  exercise  of  a  sound  and  reasonable  discretion.  In  sec- 
tion 8  of  the  above  entitled  act  of  March  3d,  1871,  section 
4463,  R.  8.  J  881,  it  is  provided  that  "All  parts  of  the  gen- 
eral school  laws  of  this  State,  not  inconsistent  herewith,  and 
which  may  be  applicable  to  the  general  system  of  common 
schools  in  such  city,  herein  provided  for,  shall  be  in  full  force 
and  eflFect  in  such  city."  Construing  the  provisions  of  the 
above  entitled  act  of  March  3d,  1871,  in  connection  with 
section  4438,  R.  S.  1881,  in  force  since  March  6th,  18^5,  the 
city  of  Indianapolis  h  "a  distinct  municipal  corporation  for 
school  purposes,  by  the  name  and  style  "  of  the  Board  of 
School  Commissioners  of  the  City  of  Indianapolis,  "  and  by 
such  name  may  contract  and  be  contracted  with,  sue  and  be 
sued,  in  any  court  having  competent  jurisdiction." 

The  board  of  school  commissioners  had  the  power,  there- 
fore, under  the  fifth  clause  of  section  4460,  to  contract  with 
Fatout  for  the  erection  and  completion  of  the  school-house, 
mentioned  in  the  agreement  sued  upon ;  and  it  might  agree 
to  pay  him  therefor,  partly  in  cash  and  partly  on  time.  For 
the  deferred  payments,  the  board  might  lawfully  make  and 
deliver  its  promissory  notes;  and  such  notes  executed  to 
Fatout,  upon  such  consideration,  would  be  valid  obligations 
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4ind  binding  upon  the  school  corporation.  Sheffield  School 
Tp.  V.  Andreas  J  56  lud.  157;  School  Town  of  MonticeUo  v, 
Kendall,  72  Ind.  91  (37  Am.  R.  139);  Wallia  v.  Johnsbn 
School  Tp.y  75  Ind.  368 ;  Johnson  School  Tp.  v.  Citizens  Bank, 
etc.,  81  Ind.  515. 

The  eighth  clause  of  section  4460,  as  we  construe  its  pro- 
visions, was  not  intended  by  the  Gerferal  Assembly  as  a  lim- 
itation upon  the  general  powers  conferred  upon  the  board  of 
school  commissioners  by  the  ffih  clause  of  such  section. 
Miller  v.  White  River  School  Tp.,  101  Ind.  503.  On  the  con- 
trary, we  thii^k  it  was  the  manifest  intention  of  the  Legisla- 
ture, in  and  by  the  eighth  clause  of  such  section,  to  give  such 
board  of  school  commissioners  an  additional  and  extraordi- 
nary power,  not  conferred  upon  school  corporations  gener- 
ally ;  and  that  the  proviso  in  such  eighth  clause  is,  and  was 
intended  to  be,  a  limitation  only  upon  the  board's  exercise  of 
such  additional  and  extraordinary  power.  We  are  of  opin- 
ion that  promissory  notes,  executed  by  the  board  of  school 
commissioners  in  settlement  of  its  just  debts,  iairly  contracted 
for  the  legitimate  purposes  of  the  school  corporation,  do  not 
come  within  the  purview  of  the  eighth  clause  of  section  4460, 
R.  S.  1881,  or  of  the  proviso  therein.  We  conclude,  there- 
fore, that  the  court  did  not  err  in  sustaining  the  demurrer  to 
the  first  special  reply  of  Fatout  to  the  second  paragraph  of 
the  board's  separate  answer. 

The  error  assigned  by  Fatout  to  the  sustaining  of  a  de- 
murrer to  his  second  special  reply  to  the  second  paragraph  of 
the  board's  answer  to  the  first  paragraph  of  his  complaint  is 
not  discussed  here  by  his  counsel,  and  is,  therefore,  regarded 
as  waived. 

One  other  question,  presented  by  the  record  and  discussed 
by  the  counsel  of  the  appellees  as  well  as  of  the  appellant, 
may  be  thus  stated :  Can  a  mechanic's  lien  be  acquired  or  en- 
forced, either  for  work  done  or  for  materials  furnished  in  the 
erection  of  a  public  school-house?  We  are  of  opinion  that 
this  question  must  be  answered  in  the  negative.     It  is  true 
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that  the  mechanic's  lien  law  of  this  State  contains  no  excep- 
tions, and  is  broad  enough  in  its  provisions  to  admit  of  the 
acquisition  and  enforcement  of  such  a  lion  against  a  public 
school-house.  It  is  true,  also,  that  in  Shattell  v.  Woodward^ 
17  Ind.  225,  it  was  held  by  this  court  that  a  mechanic's  lien 
could  be  enforced,  under  our  statute,  for  work  done  and  ma- 
terials furnished  in  the  erection  of  a  school-house  built  by 
order  and  contract  of  a  township  trustee.  It  is  manifest 
from  the  opinion  in  the  case  cited,  that  the  question  was  not 
carefully  considered ;  for  the  decision  is  rested  wholly  \x\iOu 
the  general  language  of  the  statute,  without  the  citation  of 
a  single  authority.  Notwithstanding  the  broad  and  compre- 
hensive provisions  of  the  mechanic's  lien  law,  it  was  held  by 
this  court,  in  the  recent  case  of  Boards  etc,,  v.  0' Conner,  86 
Ind.  531  (44  Am.  R.  338),  that  a  mechanic's  lien  could  neither 
be  acquired  nor  enforced  against  the  court-house  and  public . 
offices  of  a  county,  in  this  State.  The  court  there  said  :  "  la 
the  mechanics'  lien  law  of  this  State  there  is  no  provision  to 
the  effect  that  such  a  lien  may  be  acquired  or  enforced  upon  or 
against  public  property  held  for  public  use ;  and,  in  the  ab- 
sence of  such  a  provision,  we  must  hold,  in  conformity  with 
the  weightof  authority  elsewhere,  that  such  a  lien  can  neither 
be  acquired  nor  enforced  upon  or  against  such  property  held 
for  such  use." 

The  doctrine  of  the  case  last  cited  is  decisive,  as  it  seems 
to  us,  of  the  question  we  are  now  considering,  adversely  to 
the  validity  of  the  mechanic's  lien  which  Fatout  claims  to 
have'  acquired,  and  is  seeking  to  enforce  upon  and  against 
the  public  school-house  erected  by  him,  in  the  case  in  hand. 
For  there  is  no  public  property  held  for  a  more  sacred  pub- 
lic use  than  a  public  school-house  of  a  public  school  corpora- 
tion, under  the  Constitution  and  laws  of  this  State.  See,  also, 
the  cases  of  Board,  etc.,  v.  Norrington,  82  Ind.  190,  and  Lotve 
v.  Board,  etc.,  94  Ind.  553. 

The  cajse  of  Shattell  v.  Woodward,  supra,  is  overruled. 
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We  have  found  no  error,  in  the  record  of  this  cause,  which 
authorizes  or  requires  the  reversal  of  the  judgment  below. 
The  judgment  is  affirmed,  with  costs. 
Filed  May  26, 1885. 


No.  9529. 

QuARL  V.  Abbett. 

Jurisdiction. — Canstrudive  Notice. — Personal  Judgment. — A  personal  judg* 
ment  is  one  which  binds  the  judgment  defendant  personally  and  creates- 
a  lien  upon  his  property  generally ;  such  a  judgment  can  not  be  rendered 
where  the  notice  of  the  action  is  by  publication. 
Same.— -P/icBumpiio/i  of  Notice. — Where  a  judgment  is  collaterally  attacked 
and  the  record  is  silent  as  to  notice,  the  presumption  is  that  notice  was 
giyen,  and  this  rule  applies  to  cases  of  constructive  as  well  as  to  cases 
of  actual  notice. 
Same. — F^raudtderU  Ttxtn^er  of  Property.-  Shares  of  Stock  in  Corporation. — A 
judgment  setting  aside  a  fraudulent  transfer  of  shares  in  the  capital 
stock  of  a  corporation  may  be  rendered  upon  a  notice  by  publication. 
Same. — Non-Residents. — ^The  process  of  a  court  of  this  State  may  operate 
upon  personal  property  within  the  territorial  limits  of  the  State,  although 
the  owner  is  a  resident  of  another  State,  and  can  only  be  given  con- 
structive notice. 
Same. — CapiUU  Stock  af  Cbrporo^tm.— Shares  of  capital  stock  in  a  private 

corporation  are  property,  and  may  be  reached  by  attachment. 
Same. — ^tfoe^men^.— The  issuing  of  a  writ  of  attachment,  and  the  levying 
thereof  on  shares  of  the  capital  stock  of  a  corporation  transferred  for 
the  purpose  of  defrauding  creditors,  brings  the  property  within  the  ju- 
risdiction of  the  court  out  of  which  the  writ  issued. 
Same. — AtUhority  to  Try  Questions  of  Fact  upon  Constructive  Notice.— Fraud. — 
Although  fraud  is  a  question  of  fact,  still,  it  may  be  tried,  where  the  prop- 
erty sought  to  be  reached  is  within  the  jurisdiction  of  the  court,  upon 
constructive  notice  given  to  a  non-resident  defendant. 
Same. —  What  is  Jurisdiction.— The  authority  to  hear  and  determine  a  cause 
is  jurisdiction  to  try  and  determine  all  the  questions  involved  in  the 
controversy. 
Same. — Atiaehnunt.—The  authority  to  determine  whether  property  seized 
under  a  writ  of  attachment  is  subject  to  the  writ  includes  the  authority 
to  ascertain  and  find  the  amount  due  the  attaching  creditor. 
Notice  by  Pcblication.— i)c/ec<iw  Notiee.r- JudgmerU.— Where  there  is 
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some  noticei  although  defective,  the  judgment  is  not  void,  even  where 
the  notice  is  by  publication. 

Equity. — FrauduUnl  Tranter  of  Property, — Creditor  not  Bound  to  Obtain  Judg- 
ment Be/ore  Suing  to  Set  Aside  Transfer, — A  creditor  is  not  bound  to  put 
his  debt  in  judgment  before  suing  to  set  aside  a  transfer  of  property 
made  for  the  purpose  of  defrauding  him. 

Same. — AUaehiment, — A  creditor  may  maintain  a  suit  to  set  aside  a  fraud- 
ulent transfer  of  the  capital  stock  of  a  corporation  although  an  attach- 
ment has  been  levied  thereon. 

Same. — Lien  </  Writ, — Removal  of  Impediments  to  lAen, — Where  property  is 
within  the  jurisdiction  of  the  court,  a  suit  may  be  maintained  in  con- 
junction with  the  attachment  proceedings  to  remove  impediments  to  the 
lien  and  to  make  it  perfect. 

From  the  Marion  Superior  Court. 

A.  B.  Young,  H.  W.  Harrington  and  A.  G.  Howe,  for  ap- 
pellant. 

R.  Hill  and  J.  W.  Nichol,  for  appellee. 

Elliott,  J. — The  material  facts  stated  in  the  complaint 
of  the  appellee  are  these :  Vincent  A.  Quarl  and  Samuel  Le- 
fevre  are  non-residents  of  the  State,  and  the  latter  endorsed 
to  the  appellee  two  promissory  notes,  executed  by  Bledsoe 
and  others  to  the  appellee.  At  the  time  the  notes  matured  the 
makers  were  insolvent,  and  so  remained.  At  the  time  of  the 
endorsement  made  by  him,  Lefevre  owed  debts  amounting  to 
ten  thousand  dollars,  and  was  the  owner  of  twenty-four  shares 
of  the  capital  stock  of  a  corporation  known  as  the  Indiana 
Chair  Manufecturing  Company,  and  to  cheat  and  defraud  his 
creditors,  entered  into  a  conspiracy  with  Quarl,  and,  pursu- 
ant to  the  fraudulent  purpose,  did  transfer  and  assign  all  of 
the  stock  to  Quarl  on  the  books  of  the  company,  which  trans- 
fer was  accepted  with  full  knowledge  of  the  assignor's  fraud- 
ulent intent.  Nothing  was  paid  by  Quarl  for  the  stock,  and 
lie  appears  on  the  books  of  the  corporation  to  be  the  owner. 
The  prayer  is  that  the  court  will  ascertain  the  amount  due 
the  plaintiff,  adjudge  the  transfer  of  the  stock  to  be  fraud- 
ulent, and  decree  that  the  property  be  sold  as  on  execution  to 
satisfy  api>elloe's  claim.  Concurrently  with  the  complaint,  the 
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appellee  filed  an  affidavit  reading  thus :  ^^  Said  plaintiff  says 
he  has  a  good  and  valid  cause  of  action  against  Samuel  Le- 
fevre  and  Vincent  A.  Quarl,  which,  as  to  said  Lefevre,  is 
founded  upon  the  endorsement  to  this  plaintiff  of  certain 
promissory  notes,  and,  as  to  said  Lefevre  and  Quarl  joiivtly, 
is  founded  upon  the  fraudulent  transfer  to  said  Lefevre  of 
certain  property  more  particularly  described  in  the  complaint 
in  this  cause,  which  transfer  grows  out  of  and  is  connected 
vrith  the  endorsement  of  said  notes  by  the  said  Lefevre  to  this 
plaintiff.  And  he  fiirther  says  that  said  defendants,  Lefevre 
and  Quarl,  are  non-residents  of  the  State  of  Indiana." 

An  affidavit  and  undertaking  in  attachment  were  also  filed, 
and  the  writ  issued  at  the  suit  of  the  appellee  was  levied  on 
the  stock  standing  in  the  name  of  Quarl  on  the  books  of  the 
company.  The  complaint  and  affidavit  for  publication  were 
filed  on  the  17th  day  of  April,  1878.  On  the  1 1th  day  of  June, 
1878,  proof  of  publication  of  notice  was  made.  The  notice 
reads  as  follows : 
*^  Oliver  H.  P.  Abbett  v.  Samuel  L.  Lefevre,  V.  Augustus  Quarl, 

Indianapolis  Chair  Manufacturing  Company, 

"  No.  21,993.     Room  4.     April  Term,  1878. 

"Be  it  known,  that  on  the  17th  day  of  April,  1878,  the 
above  named  plaintiff,  by  his  attorneys,  filed  in  the  office  of 
the  clerk  of  the  Superior  Court  of  Marion  county,  in  the  State 
of  Indiana,  his  complaint  against  the  above  named  defend- 
ants for  attachment,  and  that  on  the  said  17th  day  of  April, 
1878,  the  said  plaintiff  filed  in  the  said  clerk's  office  the  affi- 
davit of  a  competent  person  showing  that  said  defendants, 
Samuel  L.  Lefevre  and  V.  Augustus  Quarl,  are  not  resident^ 
of  the  State  of  Indiana.  Now,  therefore,  by  order  of  said 
court,  said  defendants  last  above  named  are  hereby  notified 
of  the  filing  and  pending  of  said  complaint  against  them,  and 
that  unless  they  appear  and  answer  or  demur  thereto  at  the 
calling  of  said  cause  on  the  second  day  of  the  term  of  said 
court,  to  be  begun  and  held  at  the  court-house,  in  the  city  of 
Indianapolis,  on  the  first  Monday  in  June,  1878,  said  com- 
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plaint  and  the  matters  and  things  therein  contained  and  al- 
leged will  be  heard  and  determined  in  their  absence. 

"Austin  H.  Brown,  Clerk." 

On  the  day  last  named  the  cause  was  submitted  to  the  court 
and  .a  finding  and  judgment  entered  in  favor  of  the  appellee* 
In  December,  1879,  Quarl  appeared  and  filed  a  motion  to  open 
the  judgment,  and  his  motion  was  sustained.  On  the  3d  dajr 
of  January,  1880,  he  filed  an  answer  of  general  denial,  and 
on  the  first  day  of  the  following  July,  the  cause  was,  by 
agreement,  submitted  to  the  court  for  trial.  The  trial  re- 
sulted in  a  finding  and  judgment  for  the  appellee.  In  Sep- 
tember, 1880,  a  motion  for  a  new  trial  was  overruled,  appeal 
was  taken  to  the  general  term,  and  the  judgment  of  th^  special 
term  affirmed  on  the  2d  day  of  May,  1881. 

The  appellant  contends  that  no  jurisdiction  of  the  person 
of  the  defendants  was  obtained,  and,  therefore,  no  personal 
judgment  could  be  rendered.  We  concur  with  counsel  that 
no  personal  judgment  can  be  rendered  in  a  case  where  there 
is  constructive  service,  but  we  can  not  concur  in  the  con- 
clusion which  is  deduced  from  this  proposition.  It  does* 
not  follow  that  property  fraudulently  transferred  may  not  be 
reached  and  subjected  to  sale  in  an  action  commenced  by  pub- 
lication. A  personal  judgment  is  one  which  binds  the  de- 
fendant; while  a  judgment  which  operates  upon  property 
is,  in  its  essential  features,  a  judgment  in  rem.  Such  a  judg- 
ment creates  no  personal  liability,  but  operates  upon  the  par- 
ticular property  which  constitutes  the  subject  of  litigation. 
A  judgment  operating  solely  upon  property  can  not  be  made 
the  foundation  of  an  action  against  the  defendant;  neverthe- 
less it  may  effectively  operate  upon  the  particular  property 
within  the  jurisdiction  of  the  court.  If  the  appellant  is  right,^ 
then  a  citizen  of  Indiana  can  never  reach  property  within 
our  jurisdiction,  if  it  is  claimed  by  a  non-resident.  If  the 
appellant  is  correct,  then  our  statutory  provisions  providing 
for  attachments  against  non-resident  debtors  is  absolutely 
null,  for  in  every  case  it  is  necessary  to  ascertain  the  amount 
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of  the  debt  in  order  to  make  a  proper  order  of  sale;  and  this 
proves  his  argument  to  be  unsound. 

It  is  a  general  principle  that  the  process  of  the  courts  may 
reach  and  s^ize  property  within  their  jurisdiction.  A  man 
who  brings  property  within  the  territorial  jurisdiction  of  a 
State  subjects  it  to  the  laws  of  that  State.  "  If  a  foreigner 
or  citizen  of  another  State,"  says  an  able  court,  ''send  his 
property  within  a  jurisdiction  different  from  that  where  he 
resides,  he  impliedly  submits  it  to  the  rules  and  regulations 
in  force  in  the  country  where  he  places  it.  What  the  law 
protects,  it  has  the  right  to  regulate."  Clark  v.  Tarbell,  58 
N.  H.  88.  This  general  doctrine  has  been  declared  by  other 
courts,  among  them  our  own.  Ames  Iron  Works  v.  Warren, 
76  Ind.  512;  Green  v.  VanBuakirk,  7  Wall.  139;  Rice  v. 
CourtiSy  32  Vt.  460.  It  is  upon  this  general  principle  that 
our  statutory  provisions  relative  to  notice  by  publication  are 
founded.  If  property  of  a  non-resident  can  not  be  reached 
by  legal  process  upon  constructive  notice,  then  our  statutes 
were  passed  in  vain  and  are  mere  empty  legislative  declara- 
tions, without  either  force  or  meaning;  for,  if  the  person  is 
not  within  the  jurisdiction  of  the  court,  no  personal  judgment 
can  be  rendered,  and  if  the  judgment  can  not  operate  upon 
the  property,  then  no  effective  judgment  at  all  can  be  ren- 
dered, so  that  the  result  would  be  that  the  courts  would  be 
powerless  to  assist  a  citizen  against  a  non-resident.  *  Such  a  re- 
sult would  be  a  deplorable  one.  If  the  rule  were  that  which  ap- 
pellant's argument  asserts,  a  citizen  with  a  chattel  mortgage 
could  not  enforce  it  on  property  within  our  borders  against 
a  non-resident,  nor  could  a  creditor  enforce  a  claim  against  a 
man  who  had  fled  to  Canada  and  made  it  his  residence,  al- 
though he  had  abundance  of  property  within  the  State.  Nor, 
if  the  rule  were  as  asserted,  could  property  of  non-resident 
corporations  within  our  limits  be  reached.  But  the  rule  is 
not  as  contended  for;  property  within  our  jurisdiction  may 
be  seized  upon  process  issued  upon  constructive  notice.  This 
has  been  often  decided  with  respect  to  attachment  proceed- 
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ings.  Judge  Story  says :  ^^  Sometimes  the  seizare  or  attach- 
ment is  purely  nominal,  as,  for  example,  of  a  chip,  or  a 
cane,  or  a  hat.  In  other  cases  the  seizure  or  attachment  i& 
bona  fide  of  real  property  or  personal  property  within  the 
territory,  or  of  debts  due  to  the  non-resident  persons  in  the 
hands  of  their  debtors  who  live  within  the  country.  In  such 
cases,  for  all  the  purposes  of  the  suit,  the  existence  of  the 
property  so  seized  or  attached  within  the  territory  consti- 
tutes a  just  ground  of  proceeding  to  enforce  the  rights  of  the 
plaintiff  to  the  extent  of  subjecting  such  property  to  execu- 
tion upon  the  decree  or  judgment."  Story  Conf.  Laws,  sec- 
tion 549,  Wharton  says :  "  But  when  the  thing  is  situate 
within  the  jurisdiction  of  the  court,  then  proceedings  in  rem. 
give  a  title  to  it  against  all  the  world."  Wharton  Conf.  Law, 
section  829.  He  applies  this  doctrine  to  the  seizure  of  goods 
'  under  a  wfit  of  attachment,  and  cites  Ewer  v.  Ooffin,  1  Cush. 
23;  Phelps  v.  Holkery  1  Dall.  261;  Pawling  v.  Bird,  13 
Johns.  192;  Amdt  v.  Arndt,  15  Ohio,  33;  McVtcher  v. 
Beedy,  31  Maine,;  314;  Bmell  v.  Brigga,  9  Mass.  462. 

Freeman  says :  *'  Proceedings  by  attachment  are  not,  strictly 
speaking,  in  rem,  and  yet  they  are  sometimes  so  spoken  of; 
and  in  some  respects  their  effect  is  more,  and  in  others  less 
comprehensive  than  the  effect  of  proceedings  in  personam. 
Thus,  by  the  seizure  of  the  property,  as  where  moneys  are 
garnished,  jurisdiction  is  acquired  over  the  fund,  so  that  orders 
may  be  made  for  its  distribution  or  payment  which  will  bind 
the  owner,  though  he  has  not  appeared  nor  been  personally 
summoned  in  the  case,  provided  such  owner  is  in  law  or  in 
fact  a  defendant  in  the  action.'^  Freeman  Judg.,  section 
607a.  The  Supreme  Court  of  the  United  States,  in  speak- 
ing of  notice  by  publication,  says:  "Such  service  may  also 
be  sufficient  in  cases  where  the  object  of  the  action  is  to 
reach  and  dispose  of  property  in  the  State,  or  of  some  inter- 
est therein,  by  enforcing  a  contract  or  a  lien  respecting  the 
same,  or  to  partition  it  among  different  owners,  or,  when  the 
public  is  a  party,  to  condemn  and  appropriate  it  for  a  pub- 
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lie  purpose.  In  other  words,  such  service  may  answer  in  all 
actions  which  are  substantially  proceedings  in  rem.''  Pennoyer 
V.  N^,  95  U.  S.  714,  727.  The  issuing  of  the  writ  and  the 
levy  by  the  sheriff  brought  the  property  within  the  jurisdic- 
tion of  the  court.  But  we  need  not  stop  at  this  point,  for 
the  power  to  issije  a  writ,  effective  to  seize  the  property,  was 
jurisdiction.  It  is  well  settled  that  authority  to  move  in  a 
cause,  even  to  determine  that  there  is  authority,  is  jurisdic- 
tion. LatUz  V.  Mcy^etty  ante,  p.  23 ;  Snelson  v.  State,  ex  reL, 
16  Ind.  29 ;  Board,  etc.,  v.  Markle,  46  Ind.  96 ;  Rhode  Island 
v.  MasscLchusettSy  12  Peters,  657.  There  was,  therefore,  juris- 
diction of  the  subject  of  the  action,  and  the  notice,  under  the 
provisions  of  the  statute  providing  for  notice  by  publication, 
gave  jurisdiction  of  the  person  so  far  as  necessary  to  deter- 
mine the  rights  of  the  litigants  in  the  particular  property 
within  the  jurisdiction  of  the  court. 

It  is  said  by  appellant's  counsel,  that  fraud  is  a  question  of 
&ct,  and,  therefore,  that  such  a  question  can  not  be  tried  upon 
constructive  notice.  This  position  is  not  tenable.  Any  ques- 
tion affecting  the  status  of  the  specific  property  within  the 
jurisdiction  of  the  court  and  the  rights  of  the  parties  in  the 
property  may  be  tried.  The  purpose  of  notice  by  publica- 
tion is  to  give  the  best  notice  practicable  to  non-resident  de- 
fendants, and  thus  enable  the  court  to  fully  decide  the  con- 
troversy respecting  property  within  its  jurisdiction,  no  matter 
what  form  the  question  may  assume.  If  this  be  not  true,  then 
in  attachment  proceedings  fraud  could  never  be  shown  where 
DOD-residents  were  parties,  and  that  this  can  not  be  true  is  too 
clear  to  admit  of  debate. 

The  authority  to  hear  and  determine  a  cause  is  jurisdiction 
to  try  and  decide  all  of  the  questions  involved  in  the  contro- 
versy. This  principle  is  an  ancient  one,  and  even  in  the  time 
when  the  contest  between  the  chancery  courts  and  the  com- 
mon law  courts  was  hot  and  angry,  it  was  recognized  and  en- 
forced. Where  the  jurisdiction  of  the  court  once  attaches  it 
extends  over  the  whole  case,  and  the  court  will  determine  all 
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questions  necessary  to  a  full  adjudication  of  the  controversy. 
Field  V.  Holzman,  93  Ind.  206 ;  Garmichciel  v.  Adams,  91 
Ind.  526;  1  Pomeroy  £q.  Juris.,  section  231.  The  authority 
to  determine  whether  property  is  subject  to  a  lien,  or  liable 
to  be  seized  under  a  writ  of  attachment,  or  liable  to  be  ap- 
plied to  the  payment  of  the  claims  of  creditors,  necessarily 
confers  jurisdiction  to  determine  the  amount  of  the  indebted- 
ness, for,  in  almost  every  case,  the  court  must  ascertain  the  * 
indebtedness.  Thus,  in  an  action  to  foreclose  a  mortgage,  the 
court  must  ascertain  the  amount  of  the  indebtedness,  so,  in  an 
action  to  enforce  a  claim  against  property  fraudulently  con- 
veyed, the  amount  of  the  debt  must  be  ascertained,  and  so,  in 
attachment  proceedings,  the  amount  of  the  indebtedness  must 
be  ascertained  in  order  to  make  the  proper  order  for  the  sale 
of  the  attached  property.  In  such  cases  the  court,  in  ascer- 
taining the  amount  due,  does  not  proceed  against  the  person, 
but  simply  ascertains  the  amount  that  shall  be  adjudged  a 
lien  on  the  property,  or  that  shall  measure  the  extent  of  the 
creditor's  claim  against  it.  The  statement  of  the  amount  in 
the  finding  and  decree  of  the  court  in  such  cases  is  not  a  per- 
sonal judgment,  but  is  a  mere  statement  of  a  finding  upon 
one  of  the  questions  in  the  case. 

Where  there  is  some  notice,  although  defective,  the  judgment 
is  not  void ;  if  there  is  notice,  although  irregular  and  defective, 
there  is  jurisdiction.  Brown  v.  Goble,  97  Ind.  86,  auth.  p. 
89;  Gty  of  Terre  Haute  v.  Beach,  96  Ind.  143;  McCormick 
V.  Webster,  89  Ind.  105 ;  Oppenheivi  v.  Pittsburgh,  etc.,  R.  W. 
Co.,  85  Ind.  471 ;  Stout  v.  Woods,  79  Ind.  108 ;  McAlpine  v. 
Sweetser,  76  Ind.  78 ;  Hume  v.  Conduitt,  76  Ind.  598 ;  Muncey 
V.  Joest,  74  Ind.  409;  Morrow  v.  Weed,  4  Iowa,  77;  Smith  v. 
Engle,  44  Iowa,  265 ;  Bollinger  v.  Tarbell,  16  Iowa,  491 ;  Free- 
man Judg.,  section  126.  The  rule  with  respect  to  notice  by 
publication  is  the  same  as  to  notice  by  service  of  summons ; 
there  is,  indeed,  reason  for  being  more  liberal  in  cases  of  con- 
structive notice  than  in  cases  where  the  service  is  by  summons, 
for  the  defendant  in  the  former  class  of  cAses  is  entitled,  as 
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of  right,  to  open  the  judgment  and  try  the  cause.  It  is  a 
mistake  to  suppose  that  notice  by  publication  is  purely  of 
statutory,  origin,  for  it  was  well  known  in  chancery  and  at 
common  law.  3  Blackstone  Com.  283,  444 ;  Hahn  v.  Kelly y 
34  Cal.  391.  There  is,  therefore,  no  valid  refison  why  the 
same  presumptions  should  not  obtain  in  cases  where  the  no- 
tice is  by  publication  as  where  it  is  by  service  of  summons, 
and  the  weight  of  authority  is  to  that  effect.  Nash  v.  Churchy 
10  Wis.  244;  Gemmell  v.  RicCy  13  Minn.  400;  Newcomb  v. 
Newcxmby  13  Bush,  544;  Lawler  v.  WhiUy  27  Texas,  250.  In 
the  recent  case  of  Dowell  v.  Lahvy  97  Ind.  146,  it  was  held, 
after  full  consideration,  that  the  presumption  was  in  favor  of 
the  validity  of  the  judgment  of  the  court,  and  that  it  could 
not  be  shown  in  a  collateral  attack  that  the  notice,  although 
by  publication,  was  inefficient  or  irregular,  and  this  decision 
is  supported  by  the  cases  to  which  we  have  here  referred  and 
by  other  cases  in  our  own  reports.  The  notice  in  this  case, 
therefore,  conferred  jurisdiction  against  Lefevre  and  the  judg- 
ment against  him  can  not  be  collaterally  impeached.  The  ap- 
pellant appeared  and  answered  without  questioning  the  jur- 
isdiction, and,  as  to  him,  there  was  certainly  jurisdiction,  so 
that  the  judgment,  as  the  record  presents  it  to  us,  appears  to 
have  been  rendered  in  a  cause  where  the  court  had  plenary 
jurisdiction.  This  is  so  because  Lefevre  can  not  and  does 
not  attack  it,  and  the  appellant  has  waived  all  questions  of 
that  character.  Quarl  is  protected  by  the  judgment  as  against 
any  claim  Lefevre  might  have,  because,  as  expressly  decided 
in  Dowell  v.  Lahr,  supra,  Lefevre*  can  not  collaterally  attack 
the  judgment,  and  as  to  him  it  was  not  opened.  So  far  as 
concerns  the  rights  of  the  appellant,  they  were  tried  upon  the 
issue  tendered  by  his  answer,  and  he,  of  course,  can  not  now 
assert  that  there  was  no  jurisdiction  of  his  person,  at  least,  in 
so  fer  as  concerned  the  property  described  in  the  complaint 
and  seized  under  the  writ  of  attachment.  Cool  v.  Peters  Box, 
€ic.,  Oo.y  87  Ind.  531. 
Vol.  102.— 16 
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The  rule  that  obtained  in  chancery  under  the  old  sygtem,  re- 
quiring a  judgment  and  an  execution  to  be  secured  by  the 
creditor  before  resorting  to  equitable  relief,  is  invoked  by  ap- 
pellant, and  we  are  referred  to  many  cases.  Doubtless  the 
general  rule  was  as  stated  by  counsel ;  whether  it  prevails 
under  the  reformed  system  of  procedure  is  quite  another  ques- 
tion ;  but,  without  stopping  just  now  to  decide  that  question,, 
and,  for  the  present,  granting  that  the  rule  does  prevail,  still 
it  never  did  govern  such  a  case  as  this — manifestly  it  could 
not  apply — for  against  a  non-resident  the  creditor  could  not 
possibly  obtain  a  personal  judgment.  It  is  hardly  necessary 
to  cite  authorities  to  prove  that  two  notable  exceptions  to  the 
rule  were,  where  the  debtor  was  dead  or  "  beyond  seas."  ATp- 
per  V.  Glancey,  2  Blackf.  356. 

The  case  of  Scott  v.  Indianapolis  Wagon  Works,  ASlnd.  75^ 
decides,  and  rightly  decides,  that  a  creditor  may  maintain  a 
bill  against  a  debtor  and  his  assignee  to  set  aside  a  fraudulent 
transfer  of  the  capital  stock  of  a  corporation.  If  that  case 
stands  it  rules  here,  and  not  only  do  we  feel  bound  to  adhere 
to  it  upon  the  principle  of  stare  decisis,  but  for, the  further 
reason  that  it  asserts  the  true  doctrine.  We  can  conceive  no 
reason  why  a  fraudulent  sale  of  capital  stock  in  a  corporation 
may  not  be  declared  void  and  the  stock  made  liable  to  the 
claims  of  the  creditors  of  the  assignor.  Stock  is  property, 
and  the  policy  of  the  law  is  to  enable  creditors  to  make  their 
debts  out  of  the  property  of  the  debtor.  What  imaginable 
equity  is  there  in  allowing. a  fraudulent  assignee  to  hold  stock 
as  against  creditors  ?  The  property  is  of  a  peculiar  nature,, 
and  when,  as  in  this  instance,  transferred  on  the  books  of  the 
company,  it  can  be  most  effectively  reached  by  a  decree  of 
court  setting  the  transfer  aside  and  subjecting  the  stock  to  the 
claim  of  the  creditor.  A  recent  writer  says :  "  The  tendency 
of  the  authorities  is  to  reclaim  every  species  of  the  debtor's 
property,  prospective  or  contingent,  for  the  creditor.  As  has 
been  seen,  transfers  of  intangible  rights  and  choses  in  action, 
such  as  stocks,  annuities,  life  insurance  policies,  book  roy- 
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alties,  patent  rights,  legacies,  and  choses  in  action  generally^ 
may  be  reached."  Wait  Fraud.  Conv.  24.  If  the  stock 
had  remained  in  the  name  of  the  debtor,  it  could  have 
been  levied  on  by  ordinary  legal  process,  and  it  is,  as  another 
author  says,  the  rule  that,  '^  whenever  a  statute  enables  a  cred- 
itor to  reach  such  property,  either  by  attachment  or  execution^ 
a  transfer  of  it  becomes  liable  to  investigation  on  the  ground 
of  fraud.*'  Bump  Fraud.  Conv.,  section  239.  Equity  will 
always  aid  the  law,  and  here  equity  assistance  is  required  to 
fully  adjudicate  upon  the  rights  of  the  parties  and  completely 
protect  the  rights  of  the  creditors.  If  the  stock  had  re- 
mained in  the  name  of  Lefevre,  then,  perhaps,  the  writ  of 
attachment  would  have  accomplished  all  that  was  necessary,, 
but  it  was  in  the  name  of  the  fraudulent  assignee,  and  the 
creditor  had  a  right  to  have  this  fraudulent  assignee's  color- 
able title  overthrown  and  all  questions  of  ownership  settled^ 
80  that  ultimately  his  rights  might  be  fully  vindicated. 

Suits  to  set  aside  fraudulent  transfers  of  property  are  prop- 
erly of  equitable  cognizance.  This  doctrine  we  have  ex- 
plicitly affirmed  by  our  decisions,  that  such  suits  must  be  tried 
by  the  court,  and  not  by  a  jury.  Hendricks  v.  Frank,  S6  Ind. 
278 ;  Ecans  v.  Nealis,  87  Ind.  262.  But,  under  our  code,  we 
have  only  one  form  of  action  and  one  tribunal,  and  while 
there  may  be  issues  in  the  same  action  of  an  equitable  and 
legal  nature,  there  is  only  one  court  for  their  trial,  and  hence 
they  may  be  embraced  in  one  action.  We  have,  under  thia 
principle,  held  that  a  plaintiff  may  have  an  attachment  and 
may  also  foreclose  a  mortgage.  Martin  v.  Holland,  87  Ind.. 
105.  Upon  a  like  principle,  it  must  be  held  that  an  attach- 
ment may  issue  in  an  action  brought  to  set  aside  a  fraudulent 
conveyance  and  subject  to  sale  property  fraudulently  con- 
veyed. It  is,  indeed,  impossible  to  conceive  how  it  could  be 
otherwise,  since  there  is  but  one  court,  and  parties  are  re- 
quired, wherever  practicable,  to  settle  the  entire  controversy 
in  one  action.  We  have  many  cases  recognizing  and  enforc- 
ing this  principle,  among  them  i^te/d  V.  Holzrnan,  supra,  Frank 
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V.  Kesaler,  30  Ind.  8,  Lindley  v.  Orosg,  31  Ind.  106.  It  is  held 
in  these  cases  that  an  action  may  be  maintained  to  obtain  judg- 
ment on  a  claim  and  also  to  set  aside  a  fraudulent  conveyance, 
and  this  is  the  principle  which  governs  here.  As  the  appel- 
lee had  a  right  to  an  attachment,  and  a  right  to  have  the 
fraudulent  transfer  set  aside,  his  proceedings  were  well  brought, 
and  as  the  court  had  general  jurisdiction  of  such  subjects,  and 
as  notice  was  given  as  provided  by  statute,  the  judgment  was 
proper.  The  description  of  the  property  in  the  complaint 
brought  the  matter  within  the  jurisdiction  of  the  court;  the 
notice  by  publication  brought  Lefevre  into  court  as  to  that 
property,  and  the  appellant,  having  been  notified  and  hav- 
ing appeared  without  objecting  to  the  process,  is  bound  by 
that  judgment.  ^ 

Counsel  cite  Griffin  v.  Niteher^  57  Maine,  270,  Tennent  v. 
Battey,  18  Kan.  324,  Weil  v.  LanUna,  3  Neb.  384,  Bigelow 
V.  Andressy  31  111.  322,  Martin  v.  Michaely  23  Mo.  50,  ifc- 
Minn  v.  Whelan,  27  Cal.  300,  Wiggins  v.  Armstrong,  2  Johns. 
Ch.  144,  Danlevyy.  Tallmadge,  32  N.  Y.  457,  Jones  v.  GreeUy  1 
Wall.  330,  and  Hai-rell  v.  Whitman,  19  Ala.  135,  and  we  have 
examined  them  but  find  them  not  in  point.  They  declare  the 
general  rule,  which  prevailed  under  the  old  system,  that  only 
judgment  creditors  can  maintain  a  suit  to  set  aside  a  fraudu- 
lent conveyance,  and  as  our  law  is  different,  the  cases  cited 
are  not  applicable.  But  even  under  the  old  system  the  rule 
was  a  general  one  to  which  there  were,  as  we  have  seen,  no- 
table exceptions.  It  is  clear  that  there  must  be  excep- 
tions, for  no  rule  can  be  sound  which  requires  a  creditor  to 
obtain  a  judgment  in  personam  where  there  can  be  no  juris- 
diction of  the  person,  since  that  would  be  to  require  him  to 
do  an  impossible  thing.  If  a  personal  judgment  can  not  be 
obtained,  then  the  creditor  must  be  permitted  to  resort  to  the 
only  remedy  open  to  him,  a  proceeding  against  the  property. 
The  case  before  us  comes  within  another  exception  to  the 
general  rule,  for  it  is  a  proceeding  in  aid  of  a  legal  writ  and 
essential  to  secure  a  complete  adjustment  of  the  rights  of  the 
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parties.  Bump  Fraud.  Con.  239 ;  Oreenleaf  v.  Mumford,  50 
Barb.  543 ;  Mills  v.  Block,  30  Barb.  549 ;  Rinchey  v.  Stryker, 
26  How.  Pr.  75 ;  Falconer  v.  Freeman,  4  Sandf.  Ch.  565 ;  Kelly 
V.  Lane,  42  Barb.  594.  But  we  need  not  stop  to  consider 
the  rule  under  the  old  system,  for  our  statute  and  our  deci- 
sions fully  and  explicitly  recognize  the  right  of  a  general 
creditor  to  set  aside  a  fraudulent  transfer  of  property. 

Our  statute  and  our  decisions  have  long  established  the 
rule  that  property  fraudulently  conveyed  may  be  levied  on, 
and  if  this  be  true,  as  unquestionably  it  is,  then  it  is  subject 
to  attachment.  Hankins  v.  Ingols,  4  Blackf.  35;  Herman 
Ex.  147,  section  17. 

Fraudulent  transfers  are  void  as  to  creditors  when  prop- 
erly assailed,  and  if  void,  of  course  the  thing  transferred  may 
be  seized  as  the  property  of  the  assignor.  Sanders  v.  Muegge, 
91  Ind.  214.  As  said  in  the  case  cited:  ^^But  when  the 
creditor  elects  in  any  manner  provided  by  law  to  avoid  the 
fraudulent  conveyance,  then  such  conveyance,  as  to  him,  is  the 
same  as  though  it  had  never  had  an  existence.''  The  text- 
writers  affirm  that  property  fraudulently  transferred  may  be 
attached.  One  of  them  says :  "  The  simulated  sale  of  land  or 
other  property,  though  accompanied  by  delivery,  would  not 
prevent  its  lawful  attachment  as  the  property  of  the  fraudulent 
grantor."  Waples  Attachment,  154.  Another  author  says: 
"A  transfer  made  to  hinder,  delay,  or  defraud  creditors,  as  to 
such  creditors,  passes  no  title  whatever ;  the  property  covered 
thereby  may  be  attached  in  the  hands  of  the  transferee  for 
the  debts  of  assignor,  and  afterwards  sold  under  execution." 
Eneeland  Attachment,  section  334.  As  the  property  is  sub- 
ject to  attachment,  the  writ  becomes  a  lien  and  equity  may  in- 
terpose to  remove  impediments  and  make  the  lien  perfect. 
This  is  the  ruling  of  the  best  reasoned  cases,  where  the  defend- 
ants are  \ion-residents,  even  under  the  old  system,  and  certainly 
must  be  the  rule  under  our  system.  Hunt  v.  Field,  1  Stock- 
ton N.  J.  36 ;  Sheafe  v.  Sheafe,  40  N.  H.  516 ;  Ward  v.  McKen- 
zie,  33  Texas,  297 ;  Pendleton  v.  Perki7is,  49  Mo.  565 ;  ScoU  v. 
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McMllen,  1  Littell  (Ky.)  302.  The  reaaoning  in  the  case 
last  cited  is  strong  and  satisfactory  and  commends  itself  to 
our  minds  as  it  did  to  the  minds  of  the  court  in  Kipper  v. 
Olancey,  supra,  where  it  was  said  by  Blackford,  J.,  in  de- 
livering the  opinion  of  the  court:  "Where  the  debtor  has 
absconded,  the  practice  should  be  the  same  as  in  the  cases  to 
w^hich  we  have  referred.  By  absconding  from  the  Stat«,  the 
-debtor  prevents  the  proceeding  against  him  at  law,  and  his 
creditors  should  be  permitted  to  apply  to  a  court  of  chancery, 
as  where  judgments  have  been  previously  obtained,  or  the 
debtor  is  deceased." 

If  the  question  were  an  open  one,  we  should  not  be  inclined 
to  yield  to  the  New  York  decisions  so  earnestly  pressed  upon 
us  by  counsel,  for  we  regard  them  as  unsound  in  principle 
and  unsupported  by  well  grounded  authority ;  and  we,  more- 
over, find  that  the  decisions  in  that  State  are  in  hopeless  con- 
flict. The  right  of  a  creditor  to  invoke  assistance  in  a  case 
like  the  present  was  held  in  one  of  the  cases  to  be  perfectly 
olear,  the  judge  who  delivered  the  opinion  saying :  "  Since 
the  decision  in  Rinchey  v.  Stryker,  I  consider  it  no  longer  an 
open  question,  whether,  when  an  attachment  is  issued  under 
the  code  of  procedure,  the  plaintiff  in  the  action  obtains  such 
a  lien  on  the  property  attached  as  will  entitle  him  to  the  in- 
tervention of  the  equitable  jurisdiction  of  the  court  to  remove 
or  set  aside  all  fraudulent  claims  and  transfers,  or  any  other 
fraudulent  obstacles,  in  the  way  of  the  realization  of  the  lien, 
in  case  the  plaintiff  should  recover  a  judgment."  Grreenleqfv. 
Mumford,  30  How.  Pr.  30.  The  decision  of  the  court  is  sup- 
ported by  the  decisions  of  that  State,  and  tlie  remarks  quoted 
are  abundantly  justified,  although  since  that  time  a  departure 
has  apparently  been  taken.  Rinchey  v.  Stryker,  28  N.  Y.  45; 
Kelly  V.  Lane,  42  Barb:  594 ;  Thurber  v.  Blanck,  50  N.  Y. 
«0,  see  p.  86. 

The  rule  which  prevails  with  us  gives  a  direct  road  to  the 
^nd  of  the  controversy,  enables  a  citizen  to  proceed  against 
the  property  of  a  non-resident  debtor,  while  any  other  pro- 
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duces  a  multiplicity  of  actions^  and  in  many  instances  would 
make  it  utterly  impossible  to  reach  the  property  of  a  non- 
resident debtor^  and  would^  practically^  nullify  our  statute 
providing  for  notifying  non-residents  by  publication.  A  rule 
such  as  appellant  contends  for  would  make  it  useless  to  in- 
voke the  aid  of  a  court  of  equity  in  any  case  of  this  character^ 
for,  if  the  plaintiff  had  personal  judgment"^  his  legal  process 
would  accomplish  all  that  he  could  ask ;  if  his  legal  process 
could  not  do  this,  then,  according  to  appellant's  theory,  he  is 
remediless. 

We  need  only  say  of  the  other  questions  presented  by  the 
appellant,  that  they  arise  upon  an  erroneous  view  of  the  record. 

Judgment  affirmed. 
Filed  June  9,  1885. 


No.  12,261. 

The  State  v.  Johnson. 

Criminal  Law. — Involuntary  Mandaughter.^AtsavU  and  Battery. — An  un- 
lawfal  assault  and  battery  without  a  purpose  to  kill,  even  where  danger 
to  life  or  serious  bodilj  harm  would  not  be  the  probable  result  of  the 
violence,  but  which  does,  nevertheless,  result  in  death,  is  involuntary 
manslaughter.     B.  S.  1881,  sectioir  1908. 

From  the  Porter  Circuit  Ck)urt. 

F.  T.  Hard,  Attorney  General,  E.  D,  Orumpacker^  Prose- 
cuting Attorney,  and  A.  D.  Bartholomew,  for  the  State. 
W.  Johndon  and  W.  Pagin,  for  appellee. 

Mitchell.,  C.  J. — On  the  trial  of  the  appellee  upon  an 
indictment  for  involuntary  manslaughter,  the  evidence  showed 
that  on  the  16th  day  of  August,  1884,  he  and  one  Carbon 
met  in  a  saloon  in  Valparaiso,  Indiana;  that  the  appellee, 
without  cause  or  provocation,  knocked  Carbon  down,  seized 
and  threw  him  through  a  screen  door,  Carbon  &lling  on  his 
back  with  his  feet  over  the  door  sill.     Some  time  during  the 
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course  of  the  assault  thus  made  upon  him,  Carbon  received 
a  wound  which  lacerated  the  flesh  and  exposed  the  bones  of 
one  of  his  thumbs  at  the  first  joint;  notwithstanding  the 
wound  was  properly  cared  for,  tetanus  or  "  lock-jaw  "  ensued^ 
and  death  resulted  on  the  23d  day  of  August,  1884.  Car- 
bon was  in  good  health  at  the  time  of  the  injury,  weighed 
about  one  hundred  and  twenty-five  pounds,  and  was  seventy- 
one  years  old.  The  appellee  was  thirty-six  years  old  and 
weighed  about  one  hundred  and  sixty  pounds. 

At  the  proper  time  the  State,  by  its  attorney,  requested  od 
its  behalf  the  following  instruction  :  "  If  you  are  convinced 
beyond  a  reasonable  doubt  by  the  evidence  that  the  defend- 
ant Henry  Johnson  unlawfully  committed  an  assault  and 
battery  upon  the  person  of  James  Carbon,  in  Porter  county^ 
Indiana,  on  the  16th  day  of  August,  1884,  without  any  in- 
tention or  purpose  to  kill  him,  the  said  James  Carbon,  but 
thereby  inflicted  a  wound  on  his  person  by  reason  of  which 
the  said  Carbon  died  in  said  county,  on  the  24th  day  of  Au- 
gust, J884,  the  defendant  is  guUty  of  involuntary  manslaugh- 
ter. Assault  and  battery,  as  used  in  this  instruction,  may  be 
defined  as  any  unlawful  touching,  striking,  biting,  beating  or 
wounding  of  one  person  by  another,  in  a  rude,  insolent  and 
angry  manner." 

The  court  refiised  the  instruction,  to  which  the  State  ex- 
cepted, and  thereupon  the  court,  of  its  own  motion,  gave  the 
following :  "  The  defendant  Henry  Johnson  is  charged  with 
the  crime  of  involuntary  manslaughter,  which  consists  in  the 
unlawful  killing  of  a  human  being,  without  any  intent  to  kill, 
in  the  commission  of  an  unlawful  act,  but  the  act  must  be 
such  that  the  known  or  probable  eflect  of  the  same  would 
naturally,  be  either  to  produce  serious  bodily  harm  or  endan- 
ger the  life  of  the  person  attacked.^' 

To  this  instruction  exception  was  properly  reserved,  and 
the  bill  of  exceptions  informs  us  that  this  was  all  the  instruc- 
tion given  which  defined,  or  purported  to  define,  the  charge 
of  involuntary  manslaughter. 
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The  appellee  was  found  guilty  of  assault  and  battery,  the 
jury  assessing  his  punishment  at  a  fine  of  $250  and  impris- 
onment in  the  county  jail  for  a  period  of  ninety  days.  The 
question  for  decision  is  reserved  and  presented  under  section 
1846,  R.  8.  1881. 

Ck)unsel  for  the  State  present  as  their  view  of  the  law,  that 
if  the  appellee,  while  engaged  in  an  unlawful  assault  and  bat- 
tery upon  the  person  of  Carbon,  and  without  any  intent  to 
kill,  or  do  him  any  serious  hurt,  inflicted  a  wound  upon  him 
which  resulted  in  death,  he  is  guilty  of  involuntary  man- 
slaughter, regardless  of  the  character  of  the  particular  act 
which  produced  it.  As  against  this  view  the  court  instructed 
that  "  the  act  must  be  such  that  the  known  or  probable  eflect 
of  it  would  naturally  be  to  produce  serious  bodily  harm  or 
endanger  the  life  of  the  person  attacked.^' 

Section  1908,  R.  S.  1881,  defining  involuntary  manslaughter, 
provides :  "  Whoever  unlawfully  kills  any  human  being  with- 
out malice,  express  or  implied,  *  *  *  involuntarily,  but  in 
the  commission  of  some  unlawful  act,  is  guilty  of  man- 
slaughter," etc. 

Upon  the  subject  of  manslaughter  it  was  said  by  a  learned 
author :  "  When  an  involuntary  killing  happens  in  conse- 
quence of  an  unlawful  act,  it  will  be  either  murder  or  man- 
slaughter, according  to  the  nature  of  the  act  which  occasioned 
it.  If  it  be  in  prosecution  of  a  felonious  intent,  or,  in  its  con- 
sequences, naturally  tended  to  bloodshed,  it  will  be  murder; 
but  if  no  more  was  intended  than  a  mere  civil  trespass,  it  will 
only  amount  to  manslaughter."     4  Blacks.  Coram.,  p.  192. 

In  Foster's  Crown  Cases,  p.  259,  quoting  from  Lord  Hale, 
it  is  said :  "  He  that  voluntarily  and  knowingly  intends  hurts 
to  the  person  of  a  man,  though  he  intend  not  death,  yet  if 
death  ensues,  it  excuseth  not  from  the  guilt  of  murder,  or 
manslaughter  at  least;  as  if  A.  intends  to  beat  B.  but  not 
to  kill  him,  yet  if  death  ensues,  this  is  murder  or  manslaughter, 
as  the  circumstances  of  the  case  happen.'*  The  author,  con- 
tinuing, says :  "  If  A.  intendeth  to  beat  B.,  in  anger  or  from 
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preconceived  malice,  and  death  ensueth,  it  will  doubtless  be 
no  excuse,  that  he  did  not  intend  all  the  mischief  that  fol- 
lowed ;  for  what  he  did  was  malum  in  se,  and  he  must  be  an- 
swerable for  the  consequence  of  it.  He  certainly  beat  him 
with  an  intention  of  doing  him  some  bodily  harm,  he  had 
no  other  intent,  he  could  have  no  other;  he  is  therefore  an- 
swerable for  all  the  harm  he  did." 

The  unlawful  act  which  resulted  in  the  homicide  for  which 
the  appellee  was  tried,  was  one  which  was  malum  in  ««,  and, 
within  the  statutory  definition,  as  well  as  the  adjudged  cases, 
where,  in  the  commission  of  such  an  act,  the  death  of  a  human 
being  results,  it  is  manslaughter  at  the  least. 

If  an  act  is  unlawful,  and  is  of  such  a  character  as  that  the 
known  or  probable  consequences  of  it  would  naturally  be  to 
produce  serious  bodily  harm  or  endanger  the  life  of  the  per- 
son against  whom  it  was  directed,  the  law  would  infer  malice, 
and  the  crime  would  or  might  be  murder.  Where  death  un- 
intentionally ensues  from  acts  or  means  which,  under  the  cir- 
cumstances, could  not  have  been  supposed  to  endanger  human 
life,  or  inflict  great  bodily  injury,  the  law  will  not  imply 
malice,  and  the  degree  of  crime  will  be  reduced  from  murder 
to  manslaughter.     Commonwealth  v.  FoXy  7  Gray,  585. 

In  the  case  of  Commonwealth  v.  McAfee,  108  Mass.  458, 
where  the  accused  struck  his  wife  a  blow  upon  her  cheek  with 
his  open  hand,  and  while  falling  to  the  floor  she  received  in- 
juries from  striking  against  a  chair,  the  court  said  :  "  Beat- 
ing or  striking  a  wife  violently  with  the  open  hand  is  not  one 
of  the  rights  conferred  on  a  husband  by  the  marriage,  even 
if  the  wife  be  drunk  or  insolent.  The  blows  being  illegal,  the 
defendant  was  at  least  guilty  of  manslaughter." 

As  the  unlawful  act  here  involved  was  malum  insey  we  de- 
termine hothing  respecting  homicides  resulting  from  the  com- 
mission of  unlawful  acts  which  are  mala  prohibita.  See  1 
Bishop  Crim.  Law  (7th  ed.),  sections  331,  332. 

The  instruction  asked  by  the  State  contained  a  substan- 
tially correct  statement  of  the  law  as  applicable  to  the  evi- 
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-denoe.  Adams  v.  State^  65  Ind.  565;  Bruner  v.  State,  58  Ind. 
159;  Willey  v.  State,  46  Ind.  363;  1  Whart.  Crim.  Law  (8th 
«d.),  sections  315,  324,  325. 

That  given  by  the  court  was  erroneous,  in  that  it  required 
ingredients  not  embraced  in  the  statute,  and  substantially  em- 
braced elements  which  constitute  murder. 

Appeal  sustained,  at  appellee^s  costs. 

Filed  May  26, 18S6. 

No.  11,405. 

Field  et  al.  v.  Malone  et  al. 

TKAcncE.— Notice  hy  Pttblieaiion.--'AffidavU,-'OaM  Criticised  and  Distinguished, 
— The  statate  does  not  contemplate  a  full  statement  of  the  c&use  of  ac- 
tion in  an  affidavit  for  puhlication,  and  an  affidavit  which  states  that 
there  is  a  cause  of  action  in  the  plaintiffs  against  the  defendants,  that 
it  is  connected  with  a  contract,  and  that  the  defendants  are  non-resi- 
dents, is  not  so  defective  as  to  render  the  notice  by  publication  void. 
Fontaine  v.  Houston,  58  Ind.  316,  criticised  and  distinguished. 

PLBADnro. — Matters  in  Abatement  and  in  Bar. — At  common  law  and  under 
the  pre6ent  code  matters  in  abatement  must  be  pleaded  prior  to  plead- 
ing matters  in  bar. 

Attachment. — Oamishee, — Affidavit  in  Oamishment. —  Verification, — Where 
the  garnishee  receives  notice,  and  there  is  a  conflict  of  evidence  as  to 
whether  the  affidavit  in  garnishment  was  verified,  the  Supreme  Court 
will  not  disturb  the  finding  of  the  trial  court  upon  that  question. 

Same. — Rights  under  General  Denial — Burden  of  Proof, — A  general  denial 
filed  by  a  garnishee  in  attachment  proceedings  imposes  upon  the  plaintiff 
the  burden  of  showing  that  all  of  the  persons  to  whom  the  garnishee 
is  indebted  are  before  the  court. 

Sauk.— Effect  (^  Judgment.— k  judgment  against  the  garnishee  will  protect 
him  against  the  claims  of  his  creditors  in  case  the  court  has  jurisdiction 
of  the  persons  of  the  creditors  and  jurisdiction  of  the  subject-matter  of 
the  action. 

SkxtL— Parties. — Rwfn^rsWp.— A  debtor  of  the  firm  of  Marshall  Field  & 
Co.  can  not  be  garnished  upon  a  claim  due  from  him  to  the  firgi  of  Field, 
Leiter  &  Co.,  but  if  all  the  members  of  the  firm  to  whom  the  garnishee 
is  indebted  are  before  the  court,  the  mistake  in  giving  the  name  of  the 
firm  will  not  prevent  the  plaintiff  from  obtaining  judgment  against  the 
garnishee. 

From  the  Porter  Circuit  Court. 
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A.  D.  BarthoIomeWf  E.  D.  Crumpacker  and  N,  W.  Bliss^ 
for  appellants. 

W.  Johnston  and  W,  Pagin,  for  appellees. 

Elliott,  J. — James  R.  Malone,  one  of  the  appellees,  filed 
a  complaint  against  a  great  number  of  defendants,  among 
whom  are  Levi  Z.  Leiter  and  the  appellants  Marshall  Field, 
Lorenzo  G.  Woodhouse,  Henry  Field,  Henry  J.  Willing  and . 
Joseph  N.  Field,  who  are  described  as  composing  the  firm  of 
Field,  Leiter  &  Co.  It  is  alleged  that  Malone  was  sheriff  of 
Porter  county  from  November,  1879,  to  November,  1880; 
that,  on  the  23d  day  of  January  of  the  year  1880,  John  V. 
Farwell,  Charles  B.  Farwell,  William  D.  Farwell,  Simeon 
Farwell  and  John  K.  Harmon,  composing  a  copartnership 
in  the  firm  name  of  J.  V.  Farwell  &  Co.,  commenced  an  ac- 
tion in  the  Porter  Circuit  Court  upon  a  note  against  Joan  M.> 
John  H.  and  Edwin  M.  Trevor,  and  supplemented  such  ac- 
tion with  proceedings  in  attachment  against  the  defendants 
thei-ein ;  and  at  their  suit  a  summons  and  writ  of  attach- 
ment were  issued  against  the  Trevors,  and  delivered  to  Ma- 
lone, as  sheriff,  which  summons  was  duly  served  by  readings 
and  the  writ  of  attachment  by  seizing  and  taking  into  cus- 
tody a  general  stock  of  goods  in  store,  household  goods  and 
live-stock ;  that  this  action  was  pending  from  the  23d  day  of 
January  to  the  10th  day  of  June,  1880,  when  it  was  finally- 
determined;  that  prior  to  the  final  judgment  therein,  all  of 
the  defendants  being  creditors  of  the  Trevors,  filed  necessary 
papers  and  became  parties  to  the  suit  and  proceeding  in  at- 
tachment of  J.  V.  Farwell  &  Co. ;  that  upon  the  final  trial 
of  such  action,  judgments  were  rendered  in  favor  of  the  cred- 
itors for  the  amount  of  their  respective  claims  against  the 
Trevors,  but  the  finding  and  judgment  of  the  court  were 
against  the  attaching  creditors  upon  the  issues  involved  in 
attachment  proceedings,  and  the  attached  property  was  or- 
dered released  from  the  le\y ;  that  afterward  fifteen  separate 
executions  were  issued  upon  the  order  of  the  creditors  on 
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such  judgments  against  the  goods  and  chattels  of  the  Tre- 
vors, by  virtue  of  which  Malone  levied  upon  and  took  into 
custody  the  property  theretofore  held  under  the  writ  of  at- 
tachment, and  held  the  same  until  the  expiration  of  his  term 
of  office,  on  the  3d  day  of  November,  1880.  when  he  turned 
the  executions  and  property,  held  by  virtue  of  the  same, 
over  to  his  successor ;  that  afterward  suits  were  brought  to 
enforce  mortgages  against  the  property  so  levied  upon,  and 
the  mortgage  claims  were  adjudged  prior  liens  to  the  execu- 
tions, and  the  property  was  recovered  by  the  mortgage  cred- 
itors; that  during  the  time  Malone  had  custody  of  said  prop- 
erty under  the  attachment  and  executions,  he  was  required 
to,  and  did  pay  out  and  expend  $250  for  storage,  $248.55  for 
the  care  of  and  for  boxing  and  removing  said  property ;  that 
his  fees  for  serving  summons  in  that  case  are  $16.40,  for  serv- 
ing subpcenas  $6.70,  for  serving  notices  $6.50,  and  for  care  of 
horse  $12,  all  of  which  were  due  and  unpaid.  It  is  further 
alleged  that  since  Malone^s  claim  accrued,  Levi  Z.  Leiter 
ceased  to  be  a  member  of  the  firm  of  Field,  Leiter  &  Co., 
and  said  copartnership  is  now  known  as  the  firm  of  Mar- 
shall Field  &  Co.,  but  is  composed  of  the  same  members 
as  the  old  firm,  except  Leiter,  and  the  new  firm  has  assumed 
and  agreed  to  pay  the  liabilities  of  the  old  firm.  At  the  time 
the  complaint  was  filed  Malone  also  filed  an  affidavit  and  un- 
dertaking in  attachment.  On  the  24th  day  of  February, 
1882,  an  affidavit  was  filed  charging  that  the  appellant  Bar- 
tholomew was  indebted  to  Marshall  Field,  Levi  Z.  Leiter, 
Lorenzo  G.  Woodhouse,  Henry  J.  Willing,  Henry  Field  and 
Joseph  N.  Field,  and  upon  this  affidavit  a  writ  was  issued 
against  the  garnishee  and  duly  served  on  him.  On  the  4th 
day  of  February,  1882,  the  following  affidavit,  upon  which 
publication  was  asked,  was  filed,  to  wit :  '^  James  R.  Malone 
says,  on  oath,  that  he  is  plaintiff  in  the  above  entitled  cause, 
and  that  he  has  a  good  and  meritorious  cause  of  action  against 
said  defendants ;  that  they  are  all  indebted  to  him  on  account 
and  for  services  performed  by  him  as  sheriff  of  Porter  county. 
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Indiana,  for  them  in  their  suit  against  Joan  M.,  John  H.  and 
Edwin  Trevor,  in  the  Porter  Circuit  Court;  that  the  said 
defendants  are  all  non-residents  of  the  State  of  Indiana,  and 
are  necessary  parties  to  this  action."  Bartholomew,  who  wa* 
summoned  as  garnishee,  appeared  specially  and  moved  to 
quash  the  notice  to  the  non-resident  defendants,  on  the 
ground  of  the  insufficiency  of  the  affidavit,  and  he  also- 
moved  to  quash  the  summons  and  dismiss  the  proceedings  in 
garnishment.  After  these  motions  were  overruled,  Barthol- 
omew appeared  and  answered.  The  first  paragraph  of  his  an- 
swer is  the  general  denial ;  the  second  alleged  that  at  the  time 
he  was  served  with  summons  he  was  indebted  to  the  firm  of 
Marshall  Field  &  Co. ;  that  the  firm  was  composed  of  Mar- 
shall Field,  Lorenzo  G.  Woodhouse,  John  G.  McWilliams, 
Joseph  Field  and  Harlow  N.  Higginbotham,  and  no  other 
persons,  and  that  he  owed  no  other  indebtedness  to  the  de- 
fendants or  either  of  them;  that  the  claims  sued  upon  by  the 
plaintiff*  are  against  the  firm  of  Field,  Leiter  &  Co.,  com- 
posed of  Marshall  Field,  Levi  Z.  Leiter,  Lorenzo  G.  Wood- 
house,  Henry  J.  Willing  and  Joseph  N.  Field,  and  that  I^evi 
Z.  Leiter  is  not  a  member  of  the  firm  of  Marshall  Field  & 
Co.,  to  which  the  defendant  is  indebted,  and  McWilliams 
and  Higginbotham  are  members  of  the  latter  firm  and  were 
not  members  of  the  firm  of  Field,  Leiter  &  Co.  The  trial 
resulted  in  favor  of  the  plaintiff^,  and  appellants  unsuccess- 
fully moved  for  a  new  trial. 

The  affidavit  upon  which  the  notice  of  publication  was 
ordered  was  not  so  defective  as  to  render  the  notice  ineffect- 
ive. It  states  that  there  is  a  cause  of  action  in  the  plaintiff 
against  the  defendants,  shows  that  it  is  connected  with  aeon- 
tract,  and  alleges  that  the  defendants  are  non-residents  of  the 
State  of  Indiana.  These  are  the  essential  facts  which  au- 
thorize notice  by  publication,  and  as  they  are  embodied  in  the 
affidavit  they  gave  the  court  jurisdiction  to  order  the  publi- 
cation of  the  notice.  The  statute  does  not  contemplate  a  full 
statement  of  the  &cts  constituting  the  cause  of  action  in  the 
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affidavit  for  publication^  nor  is  there  any  reason  for  requiring* 
such  a  statement.  The  affidavit  is  not  intended  to  inform  the 
defendant  of  the  particular  character  of  the  cause  of  action 
urged  against  him,  but  its  purpose  is  to  exhibit  to  the  court 
such  facts  &s  show  that  the  case  is  one  in  which  it  is  proper 
to  give  notice  by  publication.  No  useful  purpose  would  be 
subserved  by  setting  forth  the  facts  at  length ;  on  the  con- 
trary, such  a  procedure  would  cumber  the  record  and  do  no 
good  at  all.  In  Trew  v.  Gaskill,  10  Ind.  265,  it  was  held  that 
it  was  not  necessary  for  the  affidavit  to  recite  a  cause  of  ac- 
tion, and  this  we  regard  as  sound  doctrine.  It  is  true  that 
in  FoTdaine  y.  Houston,  58  Ind.  316,  it  is  said  that  ^^Trew  v. 
GadcUlj  10  Ind.  265,  is  overruled  as  to  this  point;"  but  it  is 
difficult,  if  not  impossible,  to  ascertain  the  point  of  conflict 
between  the  two  cases.  In  Fontaine  v.  Houston,  supra,  the 
affidavit  contained  no  statement  of  any  jurisdictional  fact  at 
all,  except  that  the  defendants  were  non-residents ;  there  was, 
indeed,  no  attempt  to  state  kny  others,  and  the  only  question 
before  the  court  was  whether  such  an  affidavit  was  sufficient. 
There  was  no  such  question  in  Trew  v.  Gaskill,  supra,  and  it 
is  not  easy  to  perceive  any  reason  for  the  declaration  that  it 
is  overruled  even  upon  one  point ;  but,  however  this  may  be, 
it  is  clear  that  the  decision  in  Trew  v.  Gaskill,  supra,  has  not 
been  overruled  in  so  far  as  it  decides  the  principle  applicable 
to  this  case.  The  just  and  practical  rule  is  that  laid  down  in 
DnmUlard  v.  Whistler,  29  Ind.  552,  where  it  was  said :  "  There 
was  an  affidavit  filed  with  the  complaint,  showing  the  nature 
of  the  demand ;  that  the  claim  was  just ;  the  sum  the  plaintiflP 
believed  he  ought  to  recover,  and  that  the  defendant  was  a 
non-resident  of  the  State.  This  is  all  the  code  requires  to 
authorize  notice  by  publication."  There  is  no  just  reason  for 
requiring  that  the  affidavit  shall  do  more  than  state  in  general 
terms  all  the  facts  essential  to  give  jurisdiction  to  order  pub- 
lication, for  no  issue  is  joined  upon  it,  no  informatioB-  to  the 
defendant  is  imparted  by  it,  nor  does  he  act  upon  the  affi- 
davit. It  18  necessary,  as  held  in  Fontaine  v.  Houston,  supra, 
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to  state  all  the  facts  essential  to  the  authority  to  give  notice 
by  publication,  but  it  is  not  necessary  to  state  these  facts  with 
any  great  degree  of  particularity.  To  adopt  any  other  rule 
would  result  in  confusion,  create  useless  complications,  and 
subserve  no  good  purpose.  If  it  be  held  that  the  cause  of 
action  must  be  set  forth,  then  it  would  follow  that  if  defec- 
tively set  forth  the  proceeding  would  fail,  and  this  would  be 
a  result  attended  with  evil.  If  it  be  held  that  the  cause  of 
action  must  be  pleaded,  then  some  plan  for  testing  the  suffi- 
ciency of  the  affidavit  must  be  devised  by  the  courts,  for  none 
is  provided  by  the  statute,  and  this  certainly  is  a  result  not 
contemplated  by  the  Legislature.  Looking  to  analogous  cases 
we  shall  find  that  it  has  been  steadily  held  that  it  is  not  neces- 
sary for  the  affidavit  to  state  facts  particularly ^^  but  that  gen- 
eral statements,  substantially  in  the  language  of  the  statute, 
are  all  that  is  required ;  this  is  so  in  attachment  and  in  re- 
plevin, and  there  is  no  good  reason  why  it  should  not  be  so 
in  such  cases  as  this.  We  hold  that  the  affidavit  before  us 
was  sufficient  to  support  the  order  for  publication.  Quarl  v. 
Abbetty  ante,  p.  233. 

Evidence  was  oflFered  in  support  of  the  allegation  that  the 
affidavit  in  garnishment  was  not  verified,  and  this  was  met 
by  opposing  evidence  that  it  was  duly  subscribed  and  sworn 
to.  There  was,  therefore,  an  issue  of  fact  and  evidence  fully 
supporting  the  finding  of  the  court  upon  that  issue,  and  the 
general  rule  is  that  in  such  cases  the  finding  of  the  trial  court 
will  not  be  disturbed.  Lexington,  etc.,  R.  R.  Co.  v.  Ford 
Plate  Glass  Co.,  84  Ind.  516,  see  page  517.  This  general  rule 
should  apply  to  a  case  like  this  where  the  affidavit  has  ac- 
complished its  purpose  and  has  given  the  garnishee  notice  and 
secured  him  a  trial; 

The  appellee  insists  that  the  plea  in  abatement,  having  been 
filed  with  the  general  denial,  and  forming  the  second  para- 
graphj)f  the  same  answer,  can  not  be  considered.  The  founda- 
tion of  this  position  is  that  matters  in  abatement  can  not  be 
pleaded  with  matters  in  bar,  and  this  unquestionably  was  the 
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rule  under  the  common  law,  and  is  the  rule  under  the  pres- 
ent code.  The  statute  is  imperative  in  its  terms,  reading 
thus:  ''An  answer  in  abatement  must  precede,  and  can  not  be 
pleaded  with  an  answer  in  bar/^  R.  S.  1881,  section  365. 
We  need  not  decide  whether  the  remedy  adopted  to  get  rid 
of  the  plea  was  appropriate  or  not,  for  a  right  result  was 
reached,  and  it  has  long  been  the  rule  of  this  court  that  a 
judgment  will  not  be  reversed  if  a  correct  result  was  reached 
although  the  remedy  pursued  was  not  the  appropriate  one. 
This  rule  is,  indeed,  little  more  than  the  corollary  of  the 
often  repeated  rule  that  a  judgment  will  not  be  reversed  for 
a  harmless  error.  This  we  say  for  the  reason  that,  if  Bar- 
tholomew had  no  right  to  file  such  a  plea,  no  harm  was  done 
him  in  not  permitting  him  to  make  it  available. 

The  creditors  of  Bartholomew  were  all  before  the  court, 
except  Higginbotham  and  Mc Williams;  had  they  been  in 
court  we  should  not  have  the  slightest  hesitation  in  approv- 
ing the  decision  of  the  trial  court,  for  the  &ct  that  Leiter 
was  not  a  member  of  the  firm  to  which  Bartholomew  was  in- 
debted did  not  deprive  the  plainti£r  of  his  rights.  If  in 
making  him  a  party  the  plaintiff  did  do  an  unnecessary  thing, 
it  did  Bartholomew  no  injury. 

It  is  true  that  Mc  Williams  became  a  member  of  the  firm 
of  Marshall  Field  &  Co.  after  Bartholomew  became  its  debtor, 
but  this  does  not  change  the  case,  for  the  question  is,  was  he 
one  of  his  creditors  at  the  time  the  process  in  garnishment 
was  served  ? 

The  first  question  we  encounter  on  this  branch  of  the  case 
is,  did  the  general  denial  entitle  Bartholomew  to  take  ad- 
vantage of  the  fiu3t  that  two  of  his  creditors  were  not  before 
the  court?  We  think  that  it  did  put  the  appellee  to  proof 
that  Bartholomew  was  the  debtor  of  the  parties  against  whom 
the  attachment  proceedings  were  directed.  The  only  ground 
upon  which  the  appellee  had  a  right  to  proceed  against  Barthol- 
omew was  that  he  was  the  debtor  of  those  against  whom  the 
.Vol.  102.— 17 
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attachmeut  issued,  and  this  &ct  the  general  denial  required 
the  plaintiff  to  prove.  The  case  is  not  like  that  of  defend- 
ants  to  the  main  action^  for  here  the  right  to  proceed  against 
the  garnishee  depends  entirely  upon  the  fact  that  he  is  the 
debtor  of  the  attachment  defendant.  The  garnishee  has  a 
right  to  be  protected  and  this  confers  the  subordinate  right  to 
have  the  plaintiff  make  proof  that  the  proceeding  is  against 
the  party  to  whom  he  is  indebted.  It  is  the  right  of  the 
garnishee  to  compel  the  plaintiff  to  prove  all  material  facte 
essential  to  make  the  payment  of  the  judgment  in  the  gar- 
nishment a  protection  in  case  his  creditors  should  sue  him. 
Waples  Attachment  and  Garnishment,  374;  Drake  Attach- 
ment, section  659, 

The  question  which  next  confronts  us  is  whether  Barthol- 
omew was  indebted  to  the  parties  named  in  the  complaint  and 
affidavit  of  garnishment.  That  he  was  indebted  to  Marshall 
Field  &  Co.- is  conceded,  but  it  is  insisted  that  he  was  not  in- 
debted to  the  firm  of  Field,  Leiter  &  Co.,  and  that  he  can 
not  be  made  liable  upon  a  claim  against  the  latter  firm.  The 
contention  is  that  the  firm  of  Marshall  Field  &  Co.  is  a  lega! 
entity  entirely  distinct  from  the  firm  of  Field,  Leiter  &  Co., 
and  that  a  debtor  of  the  one  firm  can  not  be  garnished  upon 
a  claim  against  the  other.  We  should  not  be  inclined  to  yield 
to  this  argument  if  the  members  of  the  two  firms  were  the' 
same,  for  if  all  the  parties  interested  were  before  the  court 
the  garnishee  would  be  fully  protected,  and  that  is  all  he  need 
ask.  It  is  not  for  him  to  make  questions  upon  the  regularity 
of  the  proceedings;  it  is  enough  for  him  if  the  court  has  ju- 
risdiction of  the  subject-matter,  and  all  of  his  creditors  are 
before  it.  All  that  he  requires  is  such  a  judgment  as  will  pro- 
tect him  in  case  he  is  sued  by  his  creditors,  and  if  the  court 
has  jurisdiction  of  the  subject-matter  and  of  the  persons  of 
the  defendants,  its  judgment  will  afford  him  protection.  But 
the  case  before  us  is  one  in  which  the  plaintiff  proved  the  debt 
due  him  to  be  owing  by  the  firm  of  Field,  Leiter  &Co.,  while 
the  debt  due  from  the  garnishee  was  to  Marshall   Field  & 
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Co.,  and  all  of  the  members  of  that  firm  were  not  before  the 
court,  so  that  the  rights  of  the  garnishee  could  be  fully  pro- 
tected. We  do  not  think  the  judgment  ought  to  stand.  What 
the  judgment  should  be  if  all  the  parties  were  before  the  court, 
IS  not  the  question ;  the  question  is,  what  are  the  rights  of  the 
garnishee  when  his  creditors  are  not  all  in  court  ? 

We  have  not  passed  unnoticed  the  proposition  of  appellee 
that  Higginbotham  was  n  dormant  partner,  and,  therefore, 
not  a  necessary  party,  but  we  find  no  evidence  of  this  fact. 
The  plaintiff  and  the  witness  Deckover  testify  that  they  did 
not  know  that  Higginbotham  was  a  partner,  but  this  does  not 
prove  that  he  was  a  silent  member  of  the  firm.  The  only 
inference  that  can  fairly  be  deduced  from  the  evidence  is  that 
McWilliams  and  Higginbotham  were  both  members  of  the 
firm  to  which  Bartholomew  was  indebted. 

We  have  given  the  argument  of  appellee  upon  the  propo- 
sition that  partners  are  jointly  and  severally  liable  full  con- 
sideration, but  we  can  not  think  that  it  meets  the  questions 
which  the  record  actually  presents.  The  debtor  of  the  ap- 
pellee was  the  firm  of  Field,  Leiter  &  Co.,  while  the  creditor 
of  the  garnishee  was  the  firm  of  Marshall  Field  &  Co.,  and 
in  order  that  the  garnishee  might  be  fully  protected  it  was 
necessary  to  have  all  members  of  the  latter  firm  before  the 
court.  It  was  not  enough  to  have  in  court  all  the  members 
of  the  firm  of  Field,  Leiter  &  Co.,  but  it  was  also  necessary 
to  have  in  court  all  the  persons  who  were  members  of  the 
firm  of  Marshall  Field  &  Co.  at  the  time  the  summons  was 
served  on  the  garnishee. 

We  must  reverse  the  case  for  the  error  pointed  out,  and  it 
is  not  necessary  to  notice  the  other  questions  argued,  as  tho 
reversal  opens  the  whole  cause  as  to  all  the  appellants. 

Judgment  reversed. 

Filed  Jane  10, 1886. 
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No.  12,393. 

Ex  Parte  Richards. 

Habeas  Gobfub. — Bradiee.—JvdgtnenL—ln  a  habeiu  eorpuM  proceeding  a 
formal  judgment  is  not  require  to  be  entered. 

Same. — AppeaL — Where,  in  a  habeas  corpus  proceeding,  the  record  shows  a 
decision  of  the  court  below  refusing  to  admit  the  petitioner  to  bail,  the 
petitioner  may  appeal  from  such  decision  to  this  court,  notwithstanding 
the  fact  that  no  formal  judgment  has  been  rendered  in  the  proceeding 

Same.— furcien  €f  Proof,— In  a  haJbeaa  eorpuA  proceeding  the  burden  of  prov* 
ing  the  allegations  in  the  petition  is  on  the  petitioner. 

From  the  Perry  Circuit  Court. 
C  H,  Mason  and  IF.  Henning,  for  appellant. 
F,  T.  Hordy  Attorney  General,  and  W.  B,  Hordy  for  the 
State. 

HowK,  J. — On  the  18th  day  of  May,  1886,  the  appellant 
Charles  Richards  was  arrested  upon  a  warrant  issued  by  the 
coroner  of  Perry  county,  charging  him  with  the  murder  of 
one  Reuben  Johnson,  at  such  county,  on  the  17th  day  of 
May,  1885.  He  was  taken  before  a  justice  of  the  peace  of  the 
county,  and,  upon  an  examination  then  had,  he  was  commit^ 
ted  to  the  county  jail  upon  such  charge  without  bail.  On  the 
same  day  he  presented  his  verified  petition  to  the  Honorable 
George  L.  Reinhard,  judge  of  the  Perry  Circuit  Court,  in 
vacation,  alleging  therein  that  his  killing  of  Reuben  Johnson 
was  in  his  own  just  and  pro^r  self-defence;  that  the  proof 
of  his  guilt  of  murder  was  not  evident  nor  the  presumption 
strong,  and  that  he  was  entitled  by  law  to  be  let  to  bail,  and 
praying  for  the  issue  of  a  writ  of  habeas  corfms,  and  a  hear- 
ing thereon.  The  writ  was  issued  accordingly,  and,  upon  the 
hearing  had  thereon,  the  honorable  judge  aforesaid  refused 
to  let  the  prisoner  Richards  to  bail. 

From  this  decision  Richards  has  appealed  to  this  court  and 
has  here  assigned,  as  error,  the  refusal  of  the  judge  of  the 
Perry  Circuit  Court  to  let  him  to  bail. 

On  behalf  of  the  State,  the  attorney  general  has  interposed 
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a  motion  to  dismiss  this  appeal,  upon  the  ground  ^^  that  the 
record  does  not  show  any  judgment  whatever  of  the  court 
below  to  appeal  from,"  In  section  1120,  R.  8.  1881,  it  is 
provided  that  in  all  such  cases  as  the  one  now  before  us, 
''the  court  or  judge  shall  summon  the  prosecuting  witnesses, 
investigate  the  criminal  charge,  discharge,  let  to  bail,  or  re- 
commit the  prisoner,  as  may  be  just  and  legal/^  The  stat- 
ute nowhere  requires  the  entry  of  any  formal  judgment  in  a 
habeas  corpus  proceeding.  It  is  shown  by  the  bill  of  excep- 
tions, in  the  record  of  this  cause,  that  Judge  Reinhard  sum- 
moned the  prosecuting  witnesses,  investigated  the  charge  of 
murder  against  the  appellant  Richards,  and  upon  all  the  evi- 
dence given  in  the  cause  refused  to  let  him  to  bail.  This 
decision  of  the  judge  was  a  final  disposition  of  the  appel- 
lant's application  to  be  let  to  bail,  and  complied  substan- 
tially with  the  requirements  of  the  statute.  From  this  de- 
cision Richards  had  the  right  to  appeal  to  this  court,  under 
section  646,  R.  S.  1881,  and  he  can  not  be  deprived  of  this 
right  by  any  informality  in  the  proceedings  or  judgment. 
The  motion  on  behalf  of  the  State  to  dismiss  this  appeal  is 
overruled. 

In  section  17  of  the  Bill  of  Rights,  in  our  State  Constitu- 
tion, it  is  provided  that  murder  or  treason  shall  not  be  baila- 
ble, when  the  proof  is  evident  or  the  presumption  strong. 
In  this  case,  as  we  have  seen,  Richards  admits  in  his  petition 
that  he  killed  Reuben  Johnson,  but  he  alleges  that,  in  so 
doing,  he  acted  in  self-defence,  and  that  the  proof  of  his 
guilt  of  murder,  in  killing  Johnson,  was  not  evident  nor  the 
presumption  strong.  The  burden  of  proving  the  truth  of 
these  allegations  in  his  petition,  under  the  decisions  of  t)iis 
court,  was  on  the  appellant  Richards.  Ex  Parte  Heffren,  27 
Ind.  87;  Ex  Parte  Jones,  55  Ind.  176. 

The  evidence  adduced,  upon  the  hearing  of  appellant's  pe- 
tition, is  in  the  record  by  a  proper  bill  of  exceptions.  No 
good  purpose  could  be  subserved  by  our  setting  out,  in  this 
opinion,  even  the  substance  of  the  evidence,  and  it  would 
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seem  to  be  improper  for  us  to  comment  thereon,  as  the  case 
is  yet  to  be  tried.  Ex  Parte  Sutherlin,  56  Ind.  595.  The 
cause  has  been  ably  argued  by  appellant's  learned  counsel 
and  by  the  attorney  general  on  behalf  of  the  State.  We 
have  duly  considered  and  weighed  the  evidence  appearing 
iji  the  record,  as  seems  to  be  required  by  the  decisions  of  this 
court.  Ex  ParU  WalUmy  79  Ind.  600,  and  cases  cited.  Upon 
full  consideration  of  the  evidence  and  of  the  arguments  of 
counsel,  we  are  of  opinion  that  we  ought  not  to  disturb  the 
finding  and  decision  of  Judge  Reinhard  in  refusing  to  let  the 
defendant  to  bail. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  17, 1885. 


No.  11,877. 
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Pleading. — Demurrer. — Ptea  in  AbcUement, — A  demurrer  is  not  a  plea  in 
abatement,  and  matters  in  abatement  may  be  pleaded  after  a  ruling  on 
demurrer  to  the  complaint,  unless  the  matter  in  abatement  is  as  to  the 
jurisdiction  of  the  person  of  the  defendant.  . 

Insurakce. — Mutual  Beru^t  SoeUiiei.— Duty  </  Members  to  Take  Notice  qf 
By-Laws,  -  A  person  who  becomes  a  member  of  a  secret  mutual  benefit 
society  is  bound  to  take  notice  of  its  by-laws. 

Same. — Poit^^  of  Mutual  Benefit  Societies  to  Limit  Right  to  Sue, — Mutual 
benefit  societies  may  prescribe  regulations  as  to  procedure  in  enforcing 
claims,  and  may  require  appeals  to  superior  bodies  before  instituting 
suit,  but  they  can  not  entirely  take  away  the  right  to  invoke  the  aid  of 
the  courts  in  enforcing  claims  existing  in  favor  of  its  members  upon 
contracts. 

Same. — Mutual  Ben^  Societies  are  Insurance  Companies.— A  mutual  benefit 
sooiety  which,  for  an  agreed  compensation,  agrees  to  pay  benefits  to  its 
members^  is  not  a  purely  benevolent  society,  but  b,  in  respect  to  the  con- 
tract to  pay  benefits,  an  insurance  company. 

Same. — What  By-Laws  Will  Limit  Right  to  Sue. — By-laws  simply  giving  the 
right  of  appeal  to  a  superior  body,  to  which  the  mutual  benefit  society 
belongs,  will  not  deprive  a  member  of  the  right  to  sue ;  in  order  to  have 
this  effect  the  by-laws  must  positively  require  members  to  prosecute  an 
appeal  before  resorting  to  the  courts  for  redress. 
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Samk — CUdma  for  Mimey,— Question  of  Policy  and  Doctrine, — A  member  of  a 
secret  order  which  exercises  the  privileges  and  powers  of  a  mutual  ben- 
efit society,  who  sues  for  a  benefit  due  him  under  a  contract,  occupies  an 
essentially  different  position  from  one  who  presents  a  question  of  policy, 
doctrine,  or  discipline,  and  courts  will  entertain  jurisdiction  in  the  one 
case,  but,  as  a  general  rule,  not  in  the  other. 

Custom. — A  custom  that  a  party  shall  not  sue  in  a  court  of  justice  for 
money  due  him  on  a  contract  is  not  valid. 

From  the  Clark  Circuit  Court. 

/.  H.  Stotsenburg  and  G.  H.  Voighty  for  appellant. 

iL  Z,  Stannardf  J.  O.  Howard  and  /.  F,  Bead,  for  appellee. 

Elliott,  J. — ^The  complaint  of  the  appellant  alleges  that 
the  appellee  is  a  corporation,  organized  under  the  laws  of  In- 
diana; that  it  is  a  subordinate  lodge,  acting  under  a  charter 
granted  by  the  Grand  Lodge  of  Knights  of  Pythias  of  the 
State  of  Indiana;  that  in  accepting  the  charter  the  appellee 
agreed  to  act  in  obedience  to  the  enactments  of  the  Grand 
Lodge ;  that  section  four  of  article  five  of  the  by-laws  of  the 
Grand  Lodge  is  as  follows: 

"Section  4.  Every  Knight  who  has  been  in  fellowship  for 
six  months,  incapacitated  by  sickness  or  other  disability  from 
attending  to  his  usual  business  or  occupation,  shall  be  consid- 
ered a  beneficial  member,  entitled  to  receive  such  weekly  ben- 
efits as  the  by-laws  prescribe :  Provided,  The  minimum  sum 
of  one  dollar  per  week  must  be  paid  through  said  period  of 
probation :  And  farther  provided,  That  his  disability  is  not 
brought  on  by  immoral  conduct,  and  that  he  is  in  good  stand- 
ing ;  but  any  lodge  may,  by  its  by-laws,  provide  that  no  ben- 
efits shall  be  paid  for  the  first  week's  sickness  or  disability." 

That  the  appellee  enacted  a  by-law  prescribing  that  mem- 
bers who  had  been  in  fellowship  six  months  when  incapacitated 
by  illness  should  receive  five  dollars  per  week  as  benefits ; 
that  appellant  has  been  a  member  of  the  defendant  lodge  in 
good  standing  since  the  1st  day  of  March,  1880,  and  as  such 
entitled  to  all  the  rights  and  benefits  of  a  member ;  that  on 
the  9th  day  of  March,  1880,  he  became  ill,  and  was  thereby 


264  SUPREME  COURT  OF  INDIANA, 

Bauer  v,  Samson  Lodge,  Knights  of  Pythias. 

incapacitated  from  attending  to  his  usual  business^  and  that 
his  illness  was  not  brought  on  by  immoral  conduct. 

The  appellant  answered  in  abatement.  The  allegations  of 
the  plea  are  substantially  these :  That  the  defendant  is  a  sub- 
ordinate lodge  of  the  Grand  Lodge  of  the  Knights  of  Pythias 
of  Indiana;  that  the  appellant^  when  he  became  a  member^ 
pledged  himself,  by  signing  a  written  petition,  that  he  would 
conform  to  the  constitution,  by-laws  and  regulations  of  the 
defendant ;  that,  among  the  rules  and  negulations  of  the  Su- 
preme Lodge  of  the  order,  are  the  following  provisions  : 

Article  1,  section  1.  "The  Supreme  Lodge  is  the  source  of 
all  true  and  legitimate  authority  in  the  order  of  Knights  of 
Pythias  wheresoever  established.  It  possesses  original  and 
exclusive  jurisdiction  and  power,  (1)  To  establish  the  order 
in  States,  Districts,  Territories,  Provinces,  or  countries  where 
the  same  has  not  been  engrafted.  (2)  To  charter  Grand 
Lodges  and  define  the  territorial  extent  of  their  jurisdiction. 
(3)  To  hear  and  determine  all  appeals  from  Grand  and  Su)>- 
ordinate  Lodges  when  the  same  are  properly  brought  before 
it,  in  accordance  with  the  regulations  of  the  order,  and  to> 
provide  by  legislation  for  the  enforcement  of  its  decisions.'' 

Article  7,  section  1.  "Grand  Lodges  exist  by  virtue  of  a 
charter  of  dispensation  issued  by  authority  of  the  Supreme 
Lodge.  They  shall  conform  to  the  regulations  prescribed  by 
the  Supreme  Lodge  in  accordance  with  this  constitution,  and 
shall,  subject  to  the  provisions  hereof  and  right  of  appeal, 
have  exclusive  original  jurisdiction  over  all  Subordinate 
Lodges  within  their  territorial  limits,  and  over  the  members 
attached  to  the  same." 

Article  7,  section  3.  "  Each  Grand  Lodge  shall  adopt  a 
constitution  for  its  own  government  and  also  a  constitution 
for  its  subordinates,  which  constitution  shall  be  in  accordance 
with  the  provisions  of  this  constitution  and  the  laws  made  in 
pursuance  hereof." 

That  more  than  ten  years  since  the  Supreme  Lodge  issued 
a  charter  to  the  Grand  Lodge  of  Indiana,  and  that  Grand 
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Lodge  afterwards  chartered  the  defendant  as  a  subordinate 
lodge  of  its  jurisdiction;  that  in  the  constitution  and  laws 
of  the  Grand  Lodge  of  Indiana  are  the  following  provisions : 

"  Section  2.  This  Grand  Lodge  shall  have  jurisdiction  over 
all  lodges  of  Knights  of  Pythias  within  the  State  of  Indiana. 

"  Section  3.  It  possesses  the  right  and  power  (1)  of  grant- 
ing  charters,  (2)  of  suspending  or  taking  away  the  same  for 
proper  cause,  (3)  of  receiving  and  hearing  all  appeals  and  of 
redressing  grievances  arising  in  lodges  under  its  jurisdiction, 
(4)  of  enacting  by-laws  for  its  government  and  support :  Pro- 
rided,  The  same  are  not  in  violation  of  the  laws  of  the  Su- 
preme Lodge." 

Article  5,  section  8.  "After  the  installation  of  oflBcers,  the 
Grand  Chancellor  shall  appoint  the  following  committees  to 
!«erve  one  year: 

"(1)  A  committee  of  appeals  and  grievances. 

"(2)  A  committee  of  law  and  supervision. 

"(3)  A  committee  of  subordinate  lodge  constitution  and 
by-laws. 

"(4)  A  committee  on  state  of  the  order. 

"(5)  A  committee  on  finance  and  accounts. 

"(6)  A  committee  on  subordinate  lodge  returns. 

"(7)  A  committee  on  credentials. 

"(8)  A  committee  on  mileage  and  per  diem. 

"  Each  committee  shall  consist  of  three  members,  except 
the  committee  on  appeal  and  grievances,  which  shall  consist 
of  five  members." 

Article  9,  section  4.  "  The  committee  on  appeals  and  griev- 
ances shall  hear  all  appeals  and  grievances  from  lodges  or 
members  of  lodges  referred  to  them  by  Grand  Lodge  or  Grand 
Chancellor,  and  report  their  decisions  with  the  utmost  dis- 
jmtch  to  the  Grand  Lodge  or  Grand  Chancellor  during  its  re- 
<*e&5,  but  no  member  of  this  committee  shall  serve  on  any  case 
of  appeal  from  the  lodge  of  which  he  is  a  member." 

That  these  provisions  of  the  constitution  and  by-laws  of 
the  order  have  been  in  force  since  the  organization  of  the  de- 
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fendanty  and  are  still  in  force;  that  these  provisions  require 
a  member  aggrieved  by  the  decision  of  a  subordinate  lodge 
to  appeal  first  to  the  Grand  Lodge  of  the  State^  and  then^  if 
dissatisfied,  to  the  Supreme  Lodge ;  that  according  to  the 
usages  and  customs  of  the  order  that  have  ^^  existed  in  said 
order  since  the  time  whereof  the  memory  of  man  knoweth 
not  to  the  contrary,  grievances  in  the  denial  of  benefits  have 
always  been  redressed  by  subordinate  lodges  or  on  appeal ; " 
that  the  plainti£r  has  not  appealed  from  the  decision  of  the 
lodge  denying  him  benefits. 

Prior  to  filing  this  plea  the  appellee  demurred  to  the  com- 
plaint, alleging  for  cause  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  it  is  contended  by  the  ap- 
pellant that  this  precludes  the  appellee  from  pleading  in 
abatement,  and  upon  this  contention  arises  the  first  question. 

It  is  important  to  keep  in  mind  the  fact  that  the  plea  does 
not  present  the  question  of  the  jurisdiction  of  the  j)er8on  of 
the  defendant,  but  presents  the  question  of  the  right  to  main- 
tain the  action.  The  question,  therefore,  is  very  different  firom 
that  which  would  arise  if  the  defendant  had  demurred  and 
then  attempted  to  question  the  jurisdiction  of  the  court  over 
its  person.  As  a  general  rule  appearance  waives  the  question 
of  jurisdiction  of  the  person,  but  here  the  defendant  submits 
to  the  jurisdiction  and  contests  the  right  of  the  plaintiff*  to 
maintain  the  action.  It  concedes  jurisdiction  of  the  person, 
but  affirms  that  the  action  must  abate,  because  the  plaintiff^ 
has  not  taken  such  steps  as  enabled  him  to  prosecute  it. 

Appellant's  counsel  assume  that  a  demurrer  is  a  plea  in  bar, 
and,  proceeding  upon  this  assumption,  affirm  that  the  case  is 
within  the  rule  that  after  pleading  in  bar  the  defendant  can 
not  plead  in  abatement.  The  validity  of  this  argument  de- 
pends entirely  upon  the  correctness  of  the  assumption  on  which 
it  rests.  This  assumption  can  not  be  made  good.  Our  stat- 
ute expressly  recognizes  the  difference  between  demurrers  and 
answers,  and  the  common  law  quite  as  fully  recognized  the 
difference  between  pleas  and  demurrers.  In  their  nature  they 
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are  essentially  diflPerent;  a  demurrer  presents  an  issue  of  law, 
while  an  answer  presents  an  issue  of  fact.  Gould  says  :  '^  But  a 
demurrer  to  the  declaration  is  not  classed  among  pleas  to  the 
action — not  only  because  it  may  be  taken,  as  well  to  any  other 
part  of  the  pleadings,  as  to  the  declaration ;  but  also  because  it 
neither  affirms  nor  denies  any  matter  of  fact,  and  is,  therefore, 
not  regarded  as  strictly  a  plea  of  any  class;  but  rather  as  an  ex- 
cuse for  not  pleading.^'     Gould  Pleading,  chap.  2,  section  43. 

Error  can  not  be  successfully  assigned  upon  a  ruling  de- 
nying a  motion  to  strike  out  part  of  a  complaint. 

One  who  becomes  a  member  of  an  organization  such  as  the 
Knights  of  Pythias  is  chargeable  with  knowledge  of  its  laws 
and  rules,  and  is  bound  by  them.  He  can  not  be  ignorant 
of  them,  nor  can  he  refuse  obedience  to  them,  unless,  indeed, 
they  are  illegal  or  require  the  performance  of  acts  which  the 
law  forbids.  Simeral  v.  Dubuque  M.  F.  Ins.  Co.,  18  Iowa, 
319;  Coles  v.  Iowa  State  31.  Ins.  Co.,  18  Iowa,  425;  Mitchell 
V.  Lycoming  M.  Ins.  Co.,  51  Pa.  St.  402 ;  Fugure  v.  Mutual 
Society  of  St.  Joseph,  46  Vt.  362.  By-laws,  not  in  themselves 
illegal  and  not  requiring  the  performance  of  acts  contrary  to 
law,  must,  therefore,  be  deemed  binding  upon  all  persons 
who  become  members  of  such  an  organization  as  the  Knights 
of  Pythias,  and  the  question  is  as  to  the  existence  and  effect 
of  the  by-laws  in  t^iis  particular  case. 

There  is  some  conflict  of  opinion  as  to  the  extent  to  which 
such  an  organization  may  go  in  restrictiug  actions  for  benefits 
promised  its  members,  some  of  the  cases  holding  that  it  may 
prohibit  actions  at  law  altogether  and  make  its  own  decisions 
conclusive;  others  holding  that  it  may  not  materially  re- 
strict the  right  to  sue.  Black,  etc.,  Society  v.  Vandyke.,  2  Whart. 
309 ;  Osceola  Tribe,  etc.,  v.  Schmidt,  57  Md.  98 ;  Harrington  v. 
Worldngmen^s  Benev.  Ass^n,  27  Alb.  L.  J.  438 ;  Poultney  v. 
Badiman,  31  Hun,  49;  Lafond  v.  Deems,  81  N.  Y.  507; 
Toram  v.  Howard  Beneficial  Ass^n,  4  Pa.  St.  519;  Anacosta 
Tribe,  etc.,  v.  Murba^h,  13  Md.  91 ;  Dolan  v.  Court  of  Good 
Samaritan,  etc.,  128  Mass.  437. 
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The  reasonable  rule  is^  that  such  an  organization  may  pro- 
vide methods  for  redressing  grievances  and  deciding  contro- 
versies, and  may  compel  members  to  resort  to  the  prescribed 
method  of  procedure  before  invoking  the  poveer  of  the  courts, 
but  that  it  may  not  entirely  prohibit  members  from  suing  to 
recover  benefits  accruing  to  them  under  the  by-laws  of  the 
organization.  Men  voluntarily  enter  such  organizations,  and 
in  becoming  members  subscribe  to  their  laws,  and  if  these 
laws  make  provision  for  trying  controversies,  the  member  ag- 
grieved must  pursue  the  course  prescribed  before  resorting  to 
the  courts  to  enforce  his  claims.  There  is  no  valid  reason 
why  he  should  not  bo  compelled  to  do  what  he  has  agreed, 
and  the  harmony  and  efficiency  of  such  organizations  require 
that  all  measures  provided  and  required  by  their  by-laws 
should  be  exhausted  before  appealing  to  the  courts  to  settle 
the  controversy.  On  the  other  hand,  it  would  be  unjust  to 
permit  such  organizations  to  take  from  their  members  all 
right  of  action  for  money  due  them.  Claims  for  money  due 
by  virtue  of  an  agreement  are  unlike  mere  matters  of  disci- 
pline, questions  of  doctrine,  or  of  policy,  and  are  not  gov- 
erned by  the  same  rules.  A  corporation  which  promises  to  pay 
a  certain  sum  as  benefits  during  a  member's  illness,  in  consid- 
eration of  his  payment  of  dues,  is  not  a  purely  benevolent 
organization ;  it  may  be,  and  doubtless  is,  benevolent  and 
charitable  in  a  great  degree,  but  it  is  not  a  benevolent  organi- 
zation in  the  sense  of  dispensing  benefits  without  considera- 
tion. The  consideration  the  order  receives  is  the  dues  paid 
by  the  member,  and  in 'return  it  promises  him  benefits.  In 
speaking  of  an  order  of  a  character  similar  to  the  Knights 
of  Pythias,  the  Supreme  Court  of  Massachusetts  said :  "  The 
corporation  is  not  a  mere  charitable  society,  but  is  rather  in 
the  nature  of  an  association  for  the  mutual  insurance  of  its 
members  against  sickness  or  accident.  If  it  refuses  to  per- 
form its  contract  contained  in  the  by-laws,  the  member  who 
is  injured  may  have  recourse  to  the  proper  courts  to  enforce 
the  contract#i'  Dolan  v.  Court  of  Good  Samaritan,  etc.,  supra. 
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Our  own  decisions  have  recognized  a  like  doctrine  as  appli- 
cable to  the  life  insurance  features  of  such  organizations. 
Elkhart  Mutual  Aid,  etc.,  Asa^n  v.  Houghton^  98  Ind.  149; 
Supreme  Lodge,  Knights  of  Pythias,  v.  Schmidt,  98  Ind.  374. 

It  is  not  within  the  power  of  individuals  or  corporations  to 
create  judicial  tribunals  for  the  final  and  conclusive  settle- 
ment of  controversies.  In  a  case  in  principle  the  same  as 
the  present,  it  was  said :  "  To  create  a  judicial  tribunal  is  on<B 
of  the  functions  of  the  sovereign  power;  and  although  parties 
may  always  make  such  tribunal  for  themselves,  in  any  specific 
case,  by  a  submission  to  arbitration,  yet  the  power  is  guarded 
by  the  most  cautious  rules.  *  *  *  It  would  hardly  accord 
with  this  scrupulous  care  to  secure  fairness,  in  such  cases,  that 
parties  should  be  held  legally  bound  by  the  sort  of  engage- 
ment that  exists  here,  by  which  the  most  extensive  judicial 
powers  are  conferred  upon  bodies  of  men  whose  individual 
members  are  subject  to  continual  fluctuation."  Austin  v. 
Searing,  16  N.  Y.  112. 

It  is  to  be  noted  that  agreements  to  submit  a  matter  to  ar- 
bitration are  valid  when  made  after  the  specific  controversy 
'  has  actually  arisen,  and  not  when  made  in  advance,  certainly 
not  when  the  agreement  provides  that  one  of  the  interested 
parties  shall  be  the  sole  arbitrator.  The  weight  of  authority 
is  very  decidedly  against  the  power  of  parties  to  bind  them- 
selves in  advance  that  a  controversy  that  may  possibly  arise 
shall  be  conclusively  settled  by  an  individual  or  a  corpora- 
tion, and  to  that  doctrine  this  court  is  committed.  Kistler  v. 
Indianapolis,  etc.,  R.  R.  Co.,  88  Ind.  460;  Insurance  Go.  v. 
Morse,  20  Wall.  445 ;  Mentz  v.  Armenia  F.  Ins.  Co.,  79  Pa. 
St.  478  (21  Am.  R.  80);  Wood  v.  Humphrey,  114  Mass.  185. 

As  all  persons  having  a  money  demand  against  an  indi- 
vidual or  a  corporation  have  a  right  to  resort  to  the  courts 
in  the  first  instance,  when  payment  is  withheld,  to  coerce  pay- 
ment, that  right  must  exist  unless  it  clearly  appears  that  it 
has  been  abridged  or  surrendered.  In  the  case  before  us  the 
answer  concedes  the  right  to  the  benefits  claimed,  but  affirms 


270  SUPREME  COURT  OF  INDIANA, 

Bauer  v.  Samson  Lodge,  Knights  of  Pythias. 

that  an  action  can  not  be  maintained  because  the  claimant 
has  not  taken  the  steps  which  must  precede  the  assertion  of 
the  claim  in  a  court  of  justice.  In  order  that  this  general 
right,  a  right  pos^ssed  by  all  citizens,  should  be  curtailed,  it 
must  clearly  appear  that  he  to  whom  the  money  is  due,  has 
agreed  that  it  may  be  abridged.  One  who  asserts  a  claim  to 
money  due  upon  a  contract,  occupies  an  essentially  different 
position  from  one  who  presents  a  question  of  discipline,  of 
policy,  ox  of  doctrine  of  the  order  or  fraternity  to  which  he 
belongs.  All  the  decisions,  from  first  to  last,  recognize  a 
broad  distinction  between  the  two  classes  of  cases,  and  the 
on<»  before  us  belongs  to  the  class  where  property  rights  are 
involved,  and  is  a  member  of  a  class  cognizable  by  the  cqurts. 

The  policy  of  the  law,  as  declared  in  our  Constitution  and 
by  our  decisions,  is  to  freely  open  the  courts  to  those  who 
seek  money  due  them  upon  contract,  and  the  party  who  as- 
serts that  the  right  to  invoke  the  aid  of  the  courts  has  been 
curtailed,  must  show  a  clear  agreement  abridging  the  right. 
These  principles  necessarily  lead  to  the  conclusion  that  a  cor- 
poration which  has  agreed  to  pay  pecuniary  benefits  to  one 
of  its  members  can  not  successfully  resist  an  appeal  to  the 
courts  without  showing  an  express  or  implied  agreement  that 
before  making  such  an  appeal  the  members  shall  pursue  a 
course  of  procedure  prescribed  by  the  laws  of  the  organization. 

In  the  case  in  judgment  there  is  a  clear  right  to  the  ben- 
efits claimed,  for  so  the  by-laws  provide,  and  where  there  is 
a  right  there  is  a  remedy.  If  there  is  a  remedy  it  is  the  usual 
one,  unless  by  a  legal  contract  the  parties  have  otherwise 
agreed ;  here  the  usual  remedy,  open  and  free  to  all  citizens 
having  a  just  demand,  is  an  ordinary  action  at  law,  and  the 
question  narrows  to  this,  has  the  claimant  abridged  his  rem- 
edy by  contract?  We  find  nothing  in  the  by-laws  which  can 
be  deemed  a  partial  or  a  total  surrender  of  his  right  to  en* 
force  his  contract  in  the  usual  method.  It  is  true  that  there 
is  a  general  right  of  appeal  provided  for,  but  there  is  no  stip- 
ulation that  the  claimant  of  benefits  shall  appeal ;  and,  if  we 
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are  correct  in  our  reasoning,  there  is  no  abridgment  of  his 
right  to  pursue  the  usual  remedies.  In  order  to  abridge  this 
right  there  must  be  a  stipulation  to  that  effect.  Men  do  not 
lose  their  legal  right  to  enforce  their  contracts  unless  they 
have  yielded  it  up  by  agreement.  The  provision  that  an  ag- 
grieved party  may  appeal  is  permissive ;  it  does  not  wrest 
from  him  the  right  conferred  upon  him  by  law.  If  a  man 
has  a  legal  right,  and  the  corporation  of  which  he  becomes  a 
member  adds  another,  that  of  appeal  to  its  superior  govern- 
ing bodies,  the  added  right  is  merely  cumulative,  it  is  not  ex- 
clusive ;  positive  words  only  can  take  away  an  existing  right. 
Conferring  a  right  to  pursue  a  given  course  does  not  destroy 
an  existing  right ;  in  order  to  destroy  such  a  right  proper 
limiting  words  must  be  employed.  Here  there  are  no  limits 
ing  words ;  there  is  nothing  that  limits  the  general  right  to 
sue  in  the  courts,  and  a  right  such  as  this  can  not  be  taken 
away  without  a  clear  agreement  surrendering  it.  If  it  had 
been  the  intention  to  require  members  to  surrender  their  right 
to  sue  at  once  upon  the  breach  of  the  Contract,  and  to  com- 
pel them  to  first  appeal  to  the  grand  bodies  of  the  order,  it 
would  have  been  easy  to  so  declare ;  but  there  is  no  such  decla- 
ration, and,  therefore,  no  agreement  taking  away  the  right  to 
sue  for  the  enforcement  of  the  contract  which  the  claimant 
possessed  by  virtue  of  the  law  of  the  land. 

The  right  to  sue  is  one  given,  as  we  have  seen,  by  law,  and 
no  custom  can  be  good  which  is  contrary  to  law.  A  custom 
that  a  party  having  a  claim  for  money  due  upon  contract  may 
not  pursue  the  usual  remedies  provided  by  law,  is  not  valid. 
Manson  v.  Grand  Lodge,  d<\,  30  Minn.  509 ;  Thompson  v. 
Insurance  Oo.,  104  U.  S.  252 ;  Franklin  Ins.  Co.  v.  Humphrey, 
65  Ind.  549  (32  Am.  R.  78) ;  Spears  v.  Ward,  48  Ind.  541  ; 
Wallace  v.  Morgan,  23  Ind.  399. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
plea,  and  the  judgment  must  be  reversed. 

Filed  Jane  13, 18S5. 
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\m  615        Vbndoe  AN©  Purchaser.— TFofUcjf  2^  in  Orcwitor.—TF3i«iilVc^ 
102  27'i\  ean  not  he  Withheld. — Where  a  deed  is  made  and  accepted,  and  possession 

I        ^^1  taken  under  it,  want  of  title  in  the  grantor  will  not  enable  the  purchaser 

to  resist  the  payment  of  the  purchase-money,  or  recover  more  than  nom- 
inal damages  on  his  covenants,  while  he  retains  the  deed  and  possession, 
and  has  been  subjected  to  no  inconvenience  or  expense  on  account  of 
the  defect  of  title. 
Same. — Acceptance  of  Estate. — EnoppeL—By  the  acceptance  of  an  estate  the 
party  accepting  is  estopped  from  denying  the  title  under  which  he  holds. 
Practice. — Failure  to  Aaees  Nominal  Damages. — A  judgment  will  not  be  re- 
versed because  of  a  failure  to  assess  or  allow  merely  nominal  damages. 

From  the  Marshall  Circuit  Court. 

M.  A.  0.  Paekard  and  A.  C.  Capron,  for  appellant. 

C  Kelliaoriy  for  appellee. 

NiBLACK,  J. — On  the  11th  day  of  April,  1883,  Lemuel  M. 
Thompson  sold,  and  by  warranty  deed  conveyed,  to  Martin 
V.  Marsh  two  tracts  of  land  in  Marshall  county,  consti- 
tuting together  a  farm,  with  buildings  and  improvements 
thereon,  and  containing  an  aggregate  area  of  near  ninety 
acres.  The  conveyance  was  made  in  consideration  of  the 
sum  of  $4,000.  Marsh  paid  $2,000  in  cash  and  assumed  to 
pay  a  mortgage  already  upon  the  farm  for  about  $1,500.  For 
the  remaining  $500  he  gave  his  promissory  note,  payable  six 
months  afler  date,  and  executed  a  mortgage  on  both  tracts  to 
secure  its  payment. 

This  suit  was  brought  by  Thompson  against  Marsh  to  ob- 
tain judgment  upon  the  note  given  as  above  and  to  foreclose 
the  mortgage  executed  as  stated  to  secure  its  payment.  One 
James  Thompson  was  also  made  a  defendant  to  answer  as  to 
some  supposed  interest  held  by  him  in  the  mortgaged  prop- 
erty, but  he  made  default,  and  no  further  notice  was  taken  of 
him  during  the  progress  of  the  cause. 

Marsh  answered :  First.  That  the  note  was  given  without 
any  consideration  whatever.     Second.  That  the  plaintiff  had 
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no  title  to  seventeen  acres  of  the  lands,  for  which  the  note 
was  given  in  part  payment,  and  that  in  consequence  he, 
Marsh,  had  abeady  paid  more  than  the  lands  for  which  he 
had  received  a  good  title  were  worth.  Third.  By  way  of 
cross  complaint,  charging  that  the  lands  purchased  from  the 
plaintiff  formerly  belonged  to  one  Adam  Appelman,  who, 
being  still  the  owner  thereof,  died  in  1877,  intestate,  leaving 
Hannah  E.  Appelnuin  as  his  widow  and  three  minor  chil- 
dren, also  the  children  of  the  said  Hannah,  all  of  whom  i^till 
survive  him ;  that  not  long  after  the  death  of  the  said  Adam 
Appelman,  the  widow  commenced  partition  proceedings 
against  the  said  minor  children,  which  resulted  in  having 
seventeen  acres  of  the  lands  in  question,  estimated  to  be 
worth  ^J  1,800,  set  off  to  her  in  severalty;  that  the  dwelling- 
house,  barn,  out-houses  and  orchard,  embracing  the  most 
valuable  part  of  the  improvements  belonging  to  the  farm, 
were  situate  upon  the  seventeen-acre  tract  thus  set  off  to  the 
widow;  that  about  the  time  the  partition  was  made  the 
widow  intermarried  with  one  John  R.  Covert,  whose  wife 
she  still  is;  that  afterwards,  at  a  guardian's  sale,  the  plaintiff 
became  the  purchaser  and  consequent  owner  of  that  part  of 
the  &rm  which  had  been  set  off  to  the  minor  children,  which 
included  all  not  taken  by  the  widow ;  that  the  plaintiff  there- 
upon also  contracted  with  Hannah  E.  Covert  the  late  widow, 
for  the  purchase  of  the  seventeen-acre  tract  set  off  to  her, 
and  received  from  her  and  her  present  husband  a  deed  of 
conveyance  for  the  same ;  that  these  two  purchases,  and  the 
conveyances  made  in  pursuance  of  them,  constituted  the  only 
claim  of  title  which  the  plaintiff  had  to  the  lauds  conveyed 
by  him  to  the  defendant  Marsh ;  that  at  the  time  of  such 
conveyance  the  plaintiff  represented  that  his  title  was  perfect 
and  complete,  and  that  the  defendanf  Marsh  had  reason  to  be- 
lieve, and  did  believe,  that  it  was  entirely  good  until  a  short 
time  before  the  commencement  of  this  suit.  Wherefore  the 
defendant  Marsh  answered  that  the  plaintiff  never  had  any 
Vol.  102.— 18 
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title  to  the  part  of  the  land  set  off  to  the  widow 'of  Adam 
Appelman^  and  demanded  that  the  plaintiff  be  enjoined  from 
.the  further  prosecution  of  this  suit  until  he  should  first  make 
good  this  defect  in  the  title  which  he  assumed  to  convey. 

Demurrers  were  sustained  to  the  second  paragraph  of  the 
answer  and  to  the  cross  complaint^  and,  Marsh  declining  to 
plead  further,  the  circuit  court,  after  hearing  the  evidence^ 
rendered  judgment  against  him  for  the  amount  of  the  note, 
and  decreed  a  foreclosure  of  the  mortgage,  executed  as  herein 
above  stated,  to  secure  its  payment. 

Error  is  assigned  upon  the  decision  of  the  circuit  court  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  answer, 
as  well  as  upon  the  similar  ruling  upon  the  cross  complaint, 
and  as  the  same  facts  are  to  some  extent  involved  in  both  plead- 
ings, the  argument  is  addressed  exclusively  to  the  questions 
presented  by  the  cross  complaint. 

As  contended,  this  court  has  repeatedly  held  that  a  con- 
veyance made  by  a  former  widow,  under  circumstances  sim- 
ilar to  those  attending  the  conveyance  from  Mrs.  Covert  and 
her  husband  to  the  appellee,  conveys  no  title  to  the  grantee, 
and  some  of  the  cases  go  to  the  extent  of  holding  that  such 
former  widow  may,  at  any  time,  re-assert  her  title  and  right 
of  possession  to  the  land  thus  attempted  to  be  conveyed  away 
by  her.  Vtnnedge  v.  Shaffer,  35  Ind.  341;  Nesbitt  v.  Trindle, 
64  Ind.  183;  ScoU  v.  Oreathouae,  71  Ind.  581;  Smithy. 
Beardy  73  Ind.  159 ;  Avery  v.  Akins,  74  Ind.  283 ;  Connecticut 
M.  L.  Ins.  Co.  V.  Athon,  78  Ind.  10;  Miller  v.  Noble,  86 
Ind.  627. 

The  rigor  of  the  rule  prescribed  by  section  18  of  the  stat- 
ute of  descents,  1  R.  S.  1876.  p.  411,  upon  which  the  ear- 
lier cases  rest,  has  been  somewhat  modified  by  having  two 
provisions  since  annexed  to  it.  See  section  2484,  R.  S.  1881* 
The  rights  and  liabilities  of  married  women  have,  also,  been 
enlarged  in  other  respects  within  the  past  few  years.  A  mar» 
ried  woman  may  now  be  bound  by  an  estoppel  in  pais,  in  the 
same  manner,  and  to  the  same  extent,  as  if  she  were  not  under 
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coverture.  She  is  also  now  bound  by  her  covenants  of  title 
in  the  conveyance  of  her  separate  property.  See,  also,  sec- 
tions 5117  and  5118,  R.  S.  1881. 

Assuming  that  the  deed  executed  by  Mrs.  Covert  and  her 
husband  to  the  appellee  was  a  warranty  deed,  it  is  claimed 
that  the  former  is  now  estopped  by  her  covenants  of  title  from 
re-asserting  any  claim  to  the  seventeen-acre  tract  of  land  in 
controversy,  and  that  hence  the  appellant  has  a  good  title  to 
that  tract  of  land  by  estoppel  during  the  life  of  Mrs.  Covert. 
It  is  also  claimed  that  as  Mrs.  Covert  put  the  appellee  in  pos- 
session of  the  land  set  ofip  to  her  under  a  deed  purporting  to 
convey  full  title,  and  thus  seemingly  conferred  upon  him  the 
power  to  sell  and  convey  that  land  to  the  appellant,  she  is 
now,  also,  estopped  by  her  conduct  from  re-asserting  any  claim 
of  her  own  to  the  land  in  question. 

In  the  first  place,  the  cross  complaint  did  not  charge  that 
the  deed  from  Mrs.  Covert  to  the  appellee  was  a  warranty 
deed ;  we  ought  not,  therefore,  to  assume  that  it  was,  or  to 
decide  anything  upon  the  theory  that  it  was  a  deed  of  that 
character.  In  the  next  place,  all  the  facts  necessary  to  raise 
the  question  of  the  alleged  estoppel  of  Mrs.  Covert  by  her 
conduct  are  not  averred ;  nor  is  a  consideration  of  that  ques- 
tion essential  to  a  proper  decision  of  this  cause. 

It  is  either  charged,  or  inferentially  admitted,  that  the  ap- 
pellant is  in  possession  of  the  entire  Appelman  farm  under  a 
warranty  deed  executed  to,  and  accepted  by,  him  from  the  ap- 
pellee, and  that  this  possession  has  never  been  disturbed,  nor 
has  he  been  put  to  any  expense,  by  any  claim  of  adverse  title 
by  or  on  behalf  of  Mrs.  Covert. 

As  applicable  to  a  similar  state  of  facts,  this  court,  in  the 
case  of  SmcUl  v.  Reeves,  14  Ind.  163,  said :  "  Where  a  deed 
is  made  and  accepted  and  possession  taken  under  it,  want  of 
title  will  not  enable  the  purchaser  to  resist  the  payment  of 
the  purchase-money,  or  recover  more  than  nominal  damages 
on  his  covenants,  while  he  retains  the  deed  and  possession, 
and  has  been  subjected  to  no  inconvenience  or  expense  on  ao- 
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count  of  the  defect  of  title.  This  is,  in  many  of  the  cases, 
because  the  purchaser's  possession,  being  under  color  of  title, 
may  continue  undisturbed  for  twenty  years,  and  thus  become 
perfect,  and  he  be  uninjured.  And  he  may  rely  on  the  cove- 
nants in  his  deed  for  redress,  if  injury  occurs/'  This  case  has 
been  approved  and  followed  in  many  more  recent  cases,  and 
has  become  a  leading  case  on  the  subject  embraced  in  the 
quotation  we  make  from  it.  Van  Nest  v.  Kellum^  15  Ind.  264 ; 
Hacker  v.  Blake,  17  Ind.  97;  Sumner  v.  Coleman,  20  Ind. 
486;  Hanna  v.  Shields,  34  Ind.  84;  Beal  v.  Beat,  79  Ind. 
280;  Gibson  v.  Richart,  83  Ind.  313.  But  it  is  insisted  that 
the  general  principles  recognized  by  the  foregoing  cases  can 
-not  be  made  decisive  of  this  case,  because,  under  all  the  cir- 
•oumstances  attending  it,  a  period  of  forty  years  might  elapse 
without  extinguishing  the  adverse  claim  of  the  widow  and 
all  the  children  of  Adam  Appelman  to  that  part  of  the  farm 
^vhich  was  set  ofF  to  the  widow. 

In  answer  to  that  argument  it  may  be  said  that  the  relief 
which  may  be  afforded  by  lapse  of  time  has  only  been  given 
prominence  in  a  class  of  cases,  and  then  only  in  a  rather  in- 
cidental way.  The  doctrine  announced  as  above  in  the  case  of 
Small  V.  Reeves,  supra,  really  rests  upon  the  broad  and  equita- 
ble principle  that  a  purchaser  of  real  estate  ought  not  to  be 
permitted  to  hold  on  to  his  deed  and  to  the  use  and  enjoy- 
ment of  the  premises,  and,  at  the  same  time,  resist  the  pay- 
ment of  the  purchase-money.    Sebrell  v.  Hughes,  72  Ind.  186. 

No  man  is  compelled  to  accept  a  defective  title  when  he 
has  bargained  for  or  has  reason  to  expect  a  good  title,  but  if 
a  defective  title  is  accepted,  and  possession  is  taken  under  it, 
under  circumstances  which  do  not  entitle  the  purchaser  to  a 
rescission,  such  purchaser  has  no  claim  for  anything  more  than 
nominal  damages  until  eviction,  either  actual  or  construc- 
»tive,  occurs. 

It  may  be  said  generally  that  the  relation  which  the  pur- 
chaser of  land  not  folly  paid  for  bears  to  the  vendor  is  the 
same  in  equity  as  that  between  landlord  and  tenant  so  far  as 
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the  doctrine  of  estoppel  is  involved.   Bigelow  Estop.  (3d  ed.), 
428,  and  authorities  there  cited.     By  the  acceptance  of  an  es- 
.  tate,  the  party  accepting  is  estopped  from  denying  the  title 
under  which  he  holds.    Co.  Litt.  352a.    A  judgment  will  not 
be  reversed  because  of  a  &ilure  to  assess  or  allow  merely 
nominal  damages.     Planter  v.  City  of  Seymour y  86  Ind.  323. 
Our  conclusion,  consequently,  is  that  the  cross  complaint 
did  not  make  a  case  for  equitable  relief  of  any  kind  in  &vor 
of  the  appellant;  also,  that  no  material  injury  was,  in  any 
event,  inflicted  upon  the  appellant  by  the  sustaining  of  the 
demurrer  to  the  second  paragraph  of  his  answer. 
The  judgment  is  affirmed,  with  costs. 
FUed  June  16,  1885. 
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|l66    200| 
Bastaady. — Rulings  after  Finding,— New  Trial-- Prwiice, — In  a  bastard j^ 
case  the  trial  proper  ends  with  the  finding  that  the  defendant  is  the 
father  of  the  child,  and  no  question  will  be  raised  upon  a  ruling  in  the 
proceedings  subsequent  to  such  finding  by  assigning  such  ruling  as  a. 
cause  for  a  new  trial. 
Same. — Evidence, —  Waiver.— A  failure  to  object  to  the  judgment  or  to  move 
for  its  modification  is  a  waiver  of  any  supposed  error  of  the  trial  court 
in  refusing  to  hear  evidence,  ofiTered  after  the  finding,  as  to  the  defend- 
ant's financial  condition. 
Sake.— FKnaneial  Oondttum  (^DefendaTU,— Excessive  JudgmenL— The  fact  that 
the  defendant  in  a  bastardy  proceeding  has  no  property,  and  no  meanff 
of  obtaining  money  except  by  his  labor,  will  not  justify  the  reversal  of 
a  judgment  of  five  hundred  dollars,  payable  in  instalments,  for  the  sup- 
port of  the  child. 

From  the  Wabash  Circuit  Court. 

Jf.  H.  Kidd  and  N.  G.  Hunter ^  for  appellant. 

/.  D.  Conner  and  J.  D.  Cohner,  Jr.,  for  appellee. 

ZoLLARS,  J. — The  finding  and  judraient  of  the  court  below 
are,  that  appellant  is  the  father  of  a  bastard  child,  and  shall 
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pay  five  hundred  dollars  for  its  support  and  maintenance^  of 
which  amount  fifty  dollars  shall  be  paid  at  once,  and  the  bal- 
ance in  yearly  instalments  of  seventy-five  dollars. 

After  the  announcement  of  the  finding  that  appellant  is 
the  father  of  the  child,  he  offered  to  prove  that  he  had  no 
property  of  any  kind,  and  had  no  means  of  obtaining  any 
money  except  by  his  labor.  The  court  reftised  to  hear  this 
offered  evidence,  and  rendered  the  above  judgment.  To  this 
reftisal  appellant  excepted.  He  assigned  this  refusal  as  one 
of  the  causes  for  a  new  trial^  but  he  neither  objected  to  the 
judgment  nor  moved  for  its  modification.  It  has  been  held, 
and  correctly  held,  that  in  a  case  like  this  the  trial  proper 
ends  with  the  finding  that  the  defendant  is  the  &ther  of  the 
child,  and  that  hence  no  question  will  be  raised  upon  a  ruling 
in  the  proceedings  subsequent  to  such  finding  by  assigning  such 
ruling  as  a  cause  for  a  new  trial.  Mcllvain  v.  StcUe,  ex  rel.y 
SO  Ind.  69. 

In  such  a  proceeding  the  question  and  practice  as  to  the 
amount  of  the  judgment  are  analogous  to  the  proceedings  in 
partition,  in  which  it  has  been  held  that  the  question  of  the 
divisibility  of  the  property  is  not  a  question  so  connected  with 
the  trial  proper  as  that  rulings  upon  it  will  be  raised  by  a  mo- 
tion for  a  new  trial.  Buchanan  v.  Berkshire  L.  Ins.  Q>.,  96 
Ind.  510;  Hannah  v.  Dorrelly  73  Ind.  465;  Thompson  v. 
Davis,  29  Ind.  264. 

If  there  were  error  here  as  to  the  amount  of  the  judgment, 
and  that  question  was  properly  preserved  and  presented  for 
review,  it  would  not  result  in  a  reversal  of  the  entire  judg- 
ment, but  simply  in  a  remanding  of  the  case,  with  instruc- 
tions to  hear  the  evidence  and  render  the  proper  judgment. 
But  the  question  is  not  presented  by  the  record. 

As  we  have  said,  there  was  a  failure  to  object  to  the  judg- 
ment or  move  for  its  modification.  This  fiiilure  must  be  re- 
garded as  a  waiver  of  any  supposed  error  of  the  trial  court 
in  reftising  to  hear  the  offered  evidence. 

Without  extending  this  opinion  to  give  the  reasons,  we  may 
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State  in  passing  that  the  amount  of  the  judgment  is  not  such 
as  would  justify  a  reversal,  were  it  conceded  that  appellant  has 
no  property  and  no  means  of  obtaining  money  except  by  his 
labor. 

The  judgment  is  affirmed,  with  costs. 

FUed  June  16, 1885. 


No.  12,178. 

Kiefer  t?.  Tkoy  School  Township  of  Perry  County. 

TowKSHiP  Trustee.— SeAoob.  -  Cash  Adtxtneed  to  Teacken.—A  township 
trustee,  who  in  good  faith  employs  necessary  and  proper  teachers,  and 
when  it  is  unexpectedly  found  that  the  public  funds  provided  are  in- 
sufficient to  pay  them  in  full,  advances  the  deficit  out  of  his  own  money, 
has  a  demand  against  the  school  township  which  he  may  recover. 

From  the  Perry  Circuit  Court. 

H,  J.  May  and  8.  Joseph,  for  appellant. 

W.  Henning,  for  appellee. 

Mitchell,  C.  J. — From  the  complaint  in  this  case  it  ap- 
pears that  Lawrence  Kiefer  was  the .  trustee  of  Troy  School 
Township,  in  Perry  county,  in  the  year  1883;  that  he  had 
made  estimates  of  the  funds  likely  to  come  into  his  hands  for 
tuition  purposes,  and  relying  on  such  estimates  he  employed 
competent  and  licensed  teachers  for  the  several  school  districts 
in  his  township,  and  entered  into  written  contracts  with  them 
at  the  usual  stipulated  wages,  and  that  the  number  employed 
was  necessary  to  supply  the  requirements  of  the  school  chil- 
dren of  the  township ;  that  the  several  teachers  employed  car- 
ried out  their  contracts  in  good  faith,  and  taught  the  township 
schools  in  all  respects  according  to  their  agreements ;  that  at 
the  end  of  the  term  for  which  they  were  employed,  the  tui- 
tion fund — less  having  been  received  through  some  miscalcu- 
lation than  was  expected — having  been  exhausted  in  making 
proper  disbursements  therefrom,  and  there  remaining  due  the 
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several  teachers  the  sum  of  $708.96^  the  appellant  advanced 
and  paid  the  same  out  of  his  own  funds,  and  that  this  sum 
was  received  by  them  for  their  services ;  that  he  made  report 
of  his  doings  in  that  regard  to  the  board  of  commissioner^ 
who  approved  the  same^  and  at  the  direction  of  the  board  the 
county  auditor  gave  him  a  certificate  of  the  amount  found  due 
him  from  the  township,  from  which  action  of  the  board  no 
appeal  has  been  taken ;  that  he  has  demanded  payment  for 
the  money  thus  advanced  and  allowed  from  his  successor,  who 
refuses  to  pay ;  that  it  was  the  intention  of  the  several  teachers 
and  the  trustee  at  the  time  he  paid  them  not  to  extinguish 
their  claims  against  the  township,  but  to  transfer  to  him  their 
rights  against  it. 

To  this  complaint  a  demurrer  was  sustained,  and  the  sole 
question  is,  did  it  state  a  cause  of  action  upon  which  the  plain- 
tiif  was  entitled  to  recover? 

Of  a  case  in  some  respects  involving  the  same  principles,, 
an  eminent  judge  said:  ''This  is  an  attempt  to  impale  an 
honest  debt  on  the  sharp  points  of  the  law,  which  ought  not 
to  succeed."   Heidelberg  School  Did.  v.  Horst^  62  Pa.  St.  301  • 

Two  grounds  are  urged  as  obstacles  in  the  way  of  the  ap- 
pellant's right  to  receive  payment  of  the  money  advanced  by 
him  for  the  benefit  of  the  township.  It  is  said  :  1.  That  be- 
cause he  was  trustee  of  the  township,  the  payment  of  its  debts 
was  a  voluntary  payment,  and  a  stranger  can  not,  by  vol- 
untarily paying  the  debt  of  another,  maintain  against  the  other 
assumpsit  for  such  payments.  2.  That  if  the  payment  was 
not  voluntary,  the  trustee  could  create  no  obligation  against 
the  township  by  dealing  with  himself. 

The  propositions  above  stated  enunciate  sound  and  salutary 
principles  of  law,  which  are  of  binding  obligation  in  all  eases 
in  which  they  apply,  but  they  have  no  application  to  the  case 
before  us. 

It  is  conceded  by  the  demurrer  to  the  complaint,  that  the 
teachers  were  hired  in  good  faith,  under  the  belief  that  the 
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tuition  funds  provided  would  be  sufficient  for  their  payment; 
that  the  township  had  the  benefit  of  their  services,  and  be- 
came liable  for  their  wages,  and  having  no  funds  to  discharge 
its  just  obligations,  the  appellant  advanced  the  money  out  of 
his  own  pocket  and  paid  a  debt,  the  benefit  of  which  the  school 
corporation  received. 

Under  the  ruling  of  this  coart  in  Harmony  School  Tp.  y. 
Moore,  80  Ind.  276,  the  township  was  liable  for  the  serviceB 
of  its  school  teachers  whether  it  had  the  funds  to  pay  or  not» 
It  was  there  held  that  it  was  no  excuse  for  the  dismissal  of  a 
teacher,  before  the  expiration  of  the  term  for  which  he  wa& 
employed,  that  the  fund  out  of  which  he  was  to  be  paid  was 
exhausted.  This  ruling  was  followed  in  Harrison  School  Tp.  v. 
McGregor,  96  Ind.  185,  where  it  was  again  held  that  the 
liability  of  a  township  to  pay  its  teachers  did  not  depend 
upon  whether  it  had  funds  for  their  payment  or  not. 

Quoting  from  an  approved  authority,  this  court  said^ 
in  Bieknell  v.  Widner  School  Township,  73  Ind.  501 :  "  Per- 
sons who  have  in  any  way  advanced  money  to  a  corpora- 
tion, which  money  has  been  devoted  to  the  necessaries  of 
the  corporation,  are  considered  in  chancery  as  creditors  of 
the  corporation  to  the  extent  to  which  the  loan  has  been  so 
expended."  When  a  necessity  exists  for  so  doing,  and  the 
trustee  in  good  faith  advances  money  to  liquidate  a  just  debt 
owing  by  the  township,  for  which  it  is  unquestionably  bound, 
and  in  the  creation  of  which  it  was  benefited,  no  reason  i& 
perceived  why  he  should  not  be  reimbursed  as  well  as  a 
stranger  from  whom  he  might  have  borrowed  the  money. 
Bristol  M.  &  M.  Go.  v.  Probasco,  64  Ind.  406. 

It  can  no  more  be  said  in  such  case  that  the  officer  has  con- 
tracted with  himself,  than  in  the  case  of  an  agent  whose  duty 
it  is  to  attend  to  the  interests  of  his  principal,  who,  in  an 
emergency,  advances  money  for  the  principal's  benefit.  He 
has  not  contracted  with  himself.  He  has  done  nothing  ex- 
cept, in  the  interest  of  the  school  township  whose  servant  and 
agent  he  was,  and  whose  advantage  it  was  his  duty  to  sub- 
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fierve,  to  advance  his  money  for  the  liquidation  of  its  debts 
on  contracts  which  had  been  made  and  executed.  An  equita- 
ble obligation  is  thus  raised  against  the  school  corporation  to 
repay  him  the  moneys  advanced. 

In  the  case  of  Porter  v.  Dunlap,  17  Ohio  St.  691,  one 
•Clark,  engaged  in  teaching  school,  was  advanced  on  his  wages 
by  Porter,  the  treasurer  of  the  school  corporation,  under  an 
agreement  that  he  should  retain  out  of  his  wages,  when  earned, 
the  amount  advanced.  It  was  held  that  this  was  a  valid  as- 
signment in  equity,  and  that  a  subsequent  assignee  of  Clark 
•could  recover  nothing  until  Porter  was  reimbursed.  The 
principle  of  this  case  fully  sustains  the  right  of  the  appellant 
-to  recover,  but  whether  he  became  the  equitable  assignee  of 
the  claims  of  the  school  teachers  or  not,  he  was  entitled  to 
recover  for  money  paid  to  the  use  of  the  corporation. 

That  a  public  officer  may  not  contract  with  himself  is  not 
to  be  doubted,  but,  like  any  other  agent  or  trustee,  he  may, 
within  the  scope  of  his  agency,  when  a  necessity  arises,  ad- 
vance money  to  save  his  principal  or  cestui  que  trust  from 
inevitable  loss  or  damage,  or  to  pay  just  liabilities  growing 
out  of  his  agency,  and  for  such  advances,  upon  the  same  prin- 
ciple that  any  other  agent  may  be  reimbursed,  he  may  be. 
Story  Agency,  section  335.  Of  course  a  public  officer,  as 
such,  can  not  borrow  money  from  himself,  nor  can  he  be  re- 
imbursed for  money  paid  on  contracts  which  he  had  no  au- 
thority to  make,  nor  to  pay  debts  for  which  the  corporation 
received  no  benefit,  nor  for  advances  made  without  a  neces- 
sity therefor ;  but  this  record  presents  no  case  of  the  character 
supposed. 

The  judgment  is  reversed  with  costs,  with  instructions  to 
the  court  to  overrule  the  demurrer  to  the  complaint,  and  to 
proceed  in  accordance  with  Ijjiis  opinion. 

Filed  June  12, 1886. 
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The  State,  ex  kel.  Howard,  Prosecuting  Attorney,   \^  ^ 
V.  The  Crawfordsville  and  Shannondale  Turn- 
PIKE  Company. 

COBPORATION.— Tttnipi/te  Company, —  Ckmaolidaiion,-- Forfeiture.— -Where  a 
duly  organized  tampike  company,  acting  under  the  advice  of  counsel 
effects  a  consolidation,  under  one  management,  of  its  property  and  fran- 
chises with  the  property  and  franchises  of  an  intersecting  compatiy,  and 
the  common  management  acts  for  more  than  twelve  years  without  ques- 
tion by  the  State,  when,  by  legal  proceedings,  the  consolidation  is  de- 
clared void,  and  each  company  thereupon  assumes  control  of  its  own 
property  and  exercises  its  own  franchises,  and  so  continues  to  act  for 
more  than  one  year  without  objection,  there  is  no  forfeiture  of  its  rights 
by  such  company. 

From  the  Montgomery  Circuit  Court. 

F,  M.  Howard f  Prosecuting  Attorney,  J.  M,  Thompsoriy  W, 
B,  Herod,  W.  H  Thompson,  G.  W.  Stafford  and  J.  H.  Bur- 
Jordy  for  appellant. 

P.  S.  Kennedy,  8.  C.  Kennedy,  G.  W.  Paul,  J.  E,  Hum- 
phries,  E.  C.  Snyder  and  W,  W,  Thonvlon,  for  appellee. 

HowK,  J. — This  is  an  information  in  the  nature  of  a  quo 
VKirranto,  in  the  name  of  the  State,  on  the  relation  of  Frank 
M.Howard,  prosecuting  attorney  of  the  22d  Judicial  Circuit, 
as  plaintiff,  against  the  Crawfordsville  and  Shannondale  Turn- 
pike Company,  as  defendant.  The  cause  was  put  at  issue  and 
tried  by  the  court,  and,  at  the  defendant's  request,  the  court 
made  a  special  finding  of  the  facts  and  stated  its  conclusion 
of  law  thereon.  Over  the  exception  of  the  plaintiff's  relator 
to  the  court's  conclusion  of  law,  judgment  was  rendered 
thereon  for  the  defendant. 

In  this  court  the  only  error  relied  upon  by  the  plaintiff's 
relator  for  the  reversal  of  the  judgment  below  is,  that  the  trial 
court  erred  in  its  conclusion  of  law  upon  its  special  finding 
of  facts. 

The  court  found  the  facts  of  this  case  to  be  substantially 
as  follows:  On  the  31st  day  of  August,  1865,  there  were  or- 
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ganized  under  the  statute  the  Crawfordsville  and  Darlington 
Turnpike  Company,  iand  the  Crawfordsville  and  Shannondale 
Turnpike  Company,  each  of  which  companies  was  a  valid  and 
legal  corporation,  with  articles  of  association  in  due  form, 
which  articles  of  association  of  each  of  such  companies  were 
duly  filed  in  the  recorder's  office  of  Montgomery  county^ 
wherein  such  companies  were  organized,  flach  company  or- 
ganized, elected  the  proper  officers  and  obtained  the  consent 
of  the  board  of  commissioners  of  such  county  to  construct  its 
line  of  road  upon  the  public  highway  described  in  its  arti- 
cles of  association,  which  had  been  a  public  highway  for  fifty 
years  continuously.  E^ch  corporation  built  its  road;  the 
Crawfordsville  and  Darlington  Turnpike  Company  built  six 
miles  of  road  at  an  expense  of  (10,000,  and  the  Crawfords- 
ville and  Shannondale  Turnpike  Company  built  seven  miles 
of  road  at  an  expense  of  $12,000.  After  such  roads  were 
completed,  to  wit,  on  November  19th,  1866,  the  two  corpo- 
rations, by  order  of  the  board  of  directors  of  each  corporation^ 
attempted  to  consolidate  themselves,  and  to  assume  the  name 
of  the  Crawfordsville  and  Shannondale  Consolidated  Turn- 
pike  Company.  The  board  of  directors  of  each  company 
agreed  to  such  attempted  consolidation,  and  so  did  all  the 
stockholders  of  the  two  old  corporations.  The  stockholders 
and  directors  of  the  old  corporations  had  never  issued  any 
certificates  of  stock. 

After  the  resolution  was  passed  for  the  consolidation  of  the 
two  corporations,  the  attempted  consolidated  turnpike  com- 
pany elected  officers  and  took  possession  of  such  roads,  and 
operated  them,  collected  tolls  and  exercised  all  the  rights  of 
a  corporation,  and  issued  its  bonds  to  the  amount  of  $6,300^ 
the  debt  of  the  two  old  corporations ;  and  such  consolidated 
company  held  and  operated  such  roads  from  the  19th  day  of 
November,  1 866,  until  the  16th  day  of  November,  1878.  Dur- 
ing all  such  time  such  roads  were  held  by  such  attempted  or- 
ganization, statements  were  ^led  and  taxes  paid,  tolls  collected 


MAY  TERM,  1885.  285 

State,  ex  reL  Howard,  v,  Crawfordsville  and  Shannondale  T.  P.  Co. 

and  the  debts  partly  paid,  and  the  roads  were  operated  under 
such  assumed  corporate  name. 

On  the  16th  day  of  November,  1878,  such  attempted  or- 
ganization, the  Crawfordsville  and  Shannondale  Consolidated 
Turnpike  Company,  joined  in  articles  of  association  with  the 
Crawfordsville  and  Fredericksburg  Turnpike  Company  (a 
duly  and  legally  organized  turnpike  company  of  such  county, 
which  owned  a  road  therein),  and  formed  an  attempted  or- 
ganization by  the  name  of  the  Crawfordsville  and  Eastern 
Turnpike  Company,  under  which  name  all  of  such  roads 
were  operated,  and  all  the  certificates  of  stock  in  the  old  com- 
panies were  surrendered  and  cancelled,  and,  in  lieu  thereof, 
the  attempted  Crawfordsville  and  Eastern  Turnpike  Com- 
pany issued  other  certificates.  The  attempted  organization, 
the  Crawfordsville  and  Eastern  Turnpike  Company,  operated 
and  held  possession  of  such  roads,  had  a  board  of  directors, 
president  and  secretary,  and  assumed  to  act  as  a  corporation, 
collected  tolls,  contracted  and  was  contracted  with,  sued  and 
was  sued,  and  continued  to  act  as  a  corporation  until  August, 
1882,  when  the  members  of  such  organization  and  its  board 
of  directors  held  a  meeting  and  abandoned  such  organization. 

On  the  9th  day  of  May,  1879,  the  State  of  Indiana,  on  the 
relation  of  George  W.  Collings,  Esq.,  then  prosecuting  attor- 
ney of  the  Twenty-second  Judicial  Circuit,  filed  an  informa- 
tion in  the  nature  of  a  quo  warranto  against  the  persons  who 
were  then  claiming  to  be  the  oflRcera,  directors  and  stock- 
holders of  such  attempted  corporation,  the  Crawfordsville 
and  Eastern  Turnpike  Company,  which  persons  were  the 
same  persons  then  claiming  to  be  the  officers,  directors  and 
stockholders  of  the  aforesaid  Crawfordsville  and  Darlington, 
and  Crawfordsville  and  Shannondale  turnpike  companies ;  and 
such  cause  was  tried  in  the  Montgomery  Circuit  Court,  and 
judgment  was!  there  rendered  therein  in  favor  of  such  defend- 
ants and  against  the  plaintiff's  relator,  and  the  relator  ap- 
pealed therefrom  to  the  Supreme  Court  of  this  State,  where 
such  judgment  was  in  all  things  reversed,  and  the  opinion 
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and  judgment  of  the  Supreme  Court  are  reported  under  the 
title  of  Stale,  ex  rel.,  v.  Beck,  81  Ind.  500.  Thereafter,  such 
cause  was  again  submitted  for  trial  to  the  Montgomery  Cir- 
cuit Court,  on  the  15th  day  of  September,  1882,  and  it  was- 
then  and  there  found,  adjudged  and  decreed  by  such  court 
that  the  defendants  therein  were  guilty  as  charged,  and  were 
not  a  corporation  under  the  name  of  the  Crawfordsville  and 
Eastern  Turnpike  Company,  and  that  such  pretended  corpo- 
ration was  not  legally  organized,  and  there  was  no  such  cor- 
poration, and  such  defendants  were  enjoined  from  exercising 
any  franchises  as  such  corporation;  that  such  corporation 
was  illegal  and  void,  and  that  such  relator  recover  his  cost& 
of  such  defendants;  which  judgment  and  decree  still  re- 
mained in  full  force. 

In  August,  1882,  the  Crawfordsville  and  Darlington  Turn- 
pike Company,  the  Crawfordsville  and  Shannondale  Turn- 
pike Company,  and  the  Crawfordsville  and  Fredericksburg 
Turnpike  Company,  each  assumed  control  and  elected  officers- 
and  a  full  board  of  directors  for  each  company,  and  each 
corporation  took  possession  of  the  road  originally  held  by  it, 
and  had  since  held  possession  and  exercised  full  control  over 
such  road,  collected  tolls,  built  bridges  and  gravelled  the 
roadway.  When  the  Crawfordsville  and  Eastern  Turnpike 
Company  was  dissolved,  the  stockholders  in  the  original  cor- 
porations, or  the  assignees  of  the  orginal  stockholders,  by 
agreement  divided  up  the  interest  claimed  by  each,  and  took 
such  interest  in  the  original  corporation.  From  the  time  of 
the  organization  of  the  Crawfordsville  and  Shannondale  Con- 
solidated Turnpike  Company  down  to  August,  1882,  the 
original  corporations  did  not  elect  officers,  nor  hold  any 
meetings,  nor  keep  any  books,  nor  make  any  debts,  but  they 
allowed  all  acts  to  be  done  by  such  consolidated  turnpike 
company,  until  the  formation  of  the  Crawfordsville  and  East- 
ern Turnpike  Company.  In  making  such  attempted  con- 
solidation, the  officers,  stockholders  and  agents  acted  under 
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the  advice  of  counsel.  The  defendant  in  this  cause  was  one 
of  such  original  corporations. 

By  the  di£Perent  attempted  consolidations  the  defendant 
herein,  under  the  advice  of  counsel^  intended  and  attempted 
to  put  its  road  under  one  management.  The  road  mentioned 
in  the  complaint  herein  and  the  other  road  connected  with  it^ 
which  were  controlled  by  the  Crawfordsville  and  Shannon- 
dale  Consolidated  Turnpike  Company,  intersected  each  other. 
Some  of  the  stocl(holders  were  such  in  both  the  original  com- 
panies, and  the  consolidation  was  attempted  to  put  both  their 

roads  under  one  management.     From  the day  of ,, 

1867,  the  defendant  herein  suffered  and  permitted  such  pre- 
tended corporations,  the  Crawfordsville  and  Shannondale 
Consolidated  Turnpike  Company  and  the  Crawfordsville  and 
Eastern  Turnpike  Company,  to  occupy  and  control  the  line 
of  road  mentioned  in  the  complaint  herein,  and  to  erect  toll- 
gates  and  collect  tolls  from  travellers  thereon,  and  to  appro- 
priate all  the  proceeds  thereof  to  the  use  of  such  attempted 
corporations.  Since  August,  1882,  the  defendant  herein  has 
had  toll-gates  erected  across  and  over  such  highway,  and  has 
compelled  travellers  to  pay  tolls  for  travelling  thereon,  which 
toll-gates  are  obstructions  to  the  travel  on  and  free  use  of 
such  public  highway.  Such  line  of  road  is  a  road  largely 
travelled  by  citizens  of  Montgomery  county,  in  going  to  and 
returning  from  the  large  and  populous  city  of  Crawfordsville. 

As  its  conclusion  of  law  upon  the  above  found  facts,  "  the 
court  now  finds  for  the  defendant. 

"  (Signed)  Wm.  P.  Britton,  Judge." 

Appellant's  relator  excepted  to  the  court's  conclusion  of 
law;  but  he  has  in  no  way  called  in  question,  either  below 
or  in  this  court,  the  correctness  of  the  facts  specially  found 
by  the  trial  court.  The  relator  admits,  as  the  case  is  pre- 
sented here,  that  the  facts  have  been  fully  and  correctly 
found  by  the  circuit  court,  and  presents  for  our  decision  this 
one  question :  Is  there  any  error  in  the  court's  conclusion  of 
law  upon  the  facts  so  found  ?    This  is  settled  by  the  deci- 


288  SUPREME  €OURT  OF  INDIANA, 

State,  ex  rel,  Howard,  «.  Crawfordsyille  and  Shannondale  T.  P.  Co. 

sions  of  this  court.  Oruzan  v.  Smith,  41  Ind.  288 ;  Robinson 
y.iSnyder,  74  Ind.  110;  Schindler  v.  Westover,  99  Ind.  395. 

The  relator  earnestly  insists,  in  argument,  that  the  facts 
found  by  the  court  conclusively  show  that  the  appellee  volun- 
tarily abandoned  its  property  and  franchises,  and  permitted 
a  stranger  to  take  possession  thereof,  as  long  ago  as  the  19th 
day  of  November,  1866 ;  that,  for  nearly  sixteen  years  there- 
after, or  until  August,  1882,  the  appellee  was  possessed  of 
no  property,  had  exercised  none  of  the  frartehises  of  a  turn- 
pike company,  and  had  not  performed  a  single  corporate  act 
prescribed  or  required  by  the  law  of  its  being;  and  that, 
after  such  a  lapse  of  time,  the  appellee  could  not  lawfully 
possess  itself  of  its  property,  so  long  unclaimed  or  abandoned, 
nor  assume  the  exercise  of  its  franchises  as  a  turnpike  corpo- 
ration, so  long  neglected,  discarded  or  virtually  surrendered. 
This  is  the  gist  of  the  relator^s  argument,  as  we  understand 
it,  and  it  has  the  merit,  at  least,  of  ingenuity  and  plausibility. 
We  can  not  agree,  however,  with  the  relator  or  his  counsel, 
that  the  facts  found  by  the  court  make  any  such  showing  as 
it  is  claimed  they  do;  and,  therefore,  we  have  been  unable 
to  reach  the  conclusion  that  the  trial  court  has  erred,  as  the 
relator  and  his  counsel  claim,  in  its  application  of  the  law  to 
the  facts  of  this  case. 

The  fundamental  fact  found  by  the  court-,  and  one  that 
must  not  be  lost  sight  of,  in  the  consideration  of  this  cause, 
is  the  fact  that  nearly  nineteen  years  ago  the  appellee  built 
its  road  seven  miles  in  length,  at  an  expense  of  $12,000  to 
its  corporators  or  stockholders.  It  was  also  found  by  the 
court,  as  a  fact,  that  on  and  before  the  19th  day  of  Novem- 
ber, 1866,  the  appellee  was  duly  and  legally  incorporated  as 
a  turnpike  company,  in  full  possession  of  its  road  aforesaid, 
and  in  the  lawful  exercise  of  all  the  franchises  of  such  a  cor- 
poration. With  these  facts  as  the  basis  of  this  case,  the 
question  we  are  required  to  consider  and  decide,  it  seems  to 
us,  may  be  stated  thus :  Are  the  other  facts  found  by  the 
court  such  as  would,  or  ought  to,  work  a  forfeiture  of  the  ap- 
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pellee's  property  and  fitmchises^  or  as  would  justify  the  State 
in  elaimingy  or  authorize  the  courts  to  grants  a  judgment  of 
ouster  and  exclusion  against  the  appellee^  its  officers  and 
stockholders  ?  In  considering  a  similar  question^  in  Moore 
V.  Staiey  ex  rel.,  71  Ind.  478,  the  court  said:  "It  should  be 
the  policy  of  the  State  and  of  its  officers  of  all  grades,  as  it 
seems  to  us,  to  foster  and  encourage  in  all  legitimate  ways 
the  organization  of  turnpike  and  gravel  road  corporations, 
and  the  construction  and  maintenance  of  their  roads.  The 
rights,  privileges  and  franchises  of  such  corporations,  we 
think,  should  not  be  declared  forfeited,  and  they  should  not 
be  ousted  and  excluded  therefrom,  except  for  solid,  weighty 
and  cogent  reasons,  for  the  violation  of  a  positive  and  pro- 
hibitory statute,  and  not  of  a  statute  whose  provisions  are 
permissive  and  apparently  directory,  and  never  upon  merely 
technical  grounds."  Smdser  v.  Wayncy  eic,  Tp.  Cb.,  82  Ind. 
417;  Staie,  ex  reL,  v.  St.  Paul,  etc.,  Tp.  Co.,  92  Ind.  42. 

With  these  views  in  mind,  we  are  of  opinion  that  the  facts 
found  by  the  court  in  the  case  in  hand  do  not  show  that  the 
interests  of  the  public  would  be  subserved  by  a  judgment  in 
&vor  of>  the  State,  declaring  a  forfeiture  of  the  appellee's 
franchises,  and  ousting  and  excluding  it  from  the  possession 
of  its  road  and  other  corporate  property.  Certainly,  it  is  not 
shown  in  the  special  finding  of  facts  that  the  appellee,  or  its 
stockholders,  ever  abandoned,  or  intended  to  abandon,  its 
road  or  other  property,  or  ever  surrendered,  or  intended  to 
surrender,  fjay  of  its  franchises  to  the  State  or  to  a  stranger. 
Considering  together  all  the  fects  found  by  the  court,  the  ut- 
most that  can  be  said  against  the  appellee  or  its  stockholders 
is  that,  acting  under  the  advice  of  counsel,  the  appellee  and 
the  Crawfordsville  and  Darlington  Turnpike  Company,  a  cor- 
poration owning  a  road  intersecting  the  appellee's  road,  at- 
tempted to  consolidate  the  property  and  franchises  of  the  two 
corporations,  and  to  place  their  two  intersecting  roads  under 
the  common  management  of  a  single  board  of  directors,  by 
Vol.  102.— 19 
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the  agreement  and  consent  of  the  directors  and  stockholders 
of  each  of  the  two  corporations. 

This,  the  court  found,  was  done,  or  attempted  to  be  done, 
on  the  19th  day  of  November,  1866;  and  thereafter  the  ap- 
pellee's road  and  the  road  of  the  other  corporation  continued, 
without  objection  or  question  by  the  State  or  any  of  its  offi- 
cers, or  by  any  one  else,  under  the  management  and  control 
of  a  common  board  of  directors,  for  more  than  twelve  years. 
It  was  not  found  by  the  court,  nor  is  it  now  claimed  by  the 
appellant's  relator,  that  the  rights  of  the  State  or  the  interests 
of  the  public  were  injuriously  affected  in  any  wise  by  the  at- 
tempted consolidation  of  the  property  and  franchises  of  the 
appellee  with  the  property  and  franchises  of  the  Crawfords- 
ville and  Darlington  Turnpike  Company,  or  by  the  manage- 
ment and  control  of  the  intersecting  roads  of  the  two  cor- 
porations by  a  common  board  of  directors.  But,  in  the  case 
of  SiatCy  ex  reL,  v.  Beck,  81  Ind.  600,  mentioned  in  the  spe- 
cial finding  of  facts,  it  was  substantially  held  by  this  court 
that  the  attempted  consolidation  of  such  road  corporations 
was  not  authorized  by  law,  and  was,  therefore,  void.  Almost 
as  soon,  apparently,  as  this  decision  was  announced,.the  at- 
tempted consolidated  company  fell  apart,  and  each  of  the  con- 
stituent corporations,  acting  under  the  advice  of  its  counsel, 
assumed  the  possession  of  its  corporate  property  and  fran- 
chises, as  the  same  were  held  and  enjoyed  by  it  and  its  stock- 
holders before  and  at  the  time  of  such  attempted  consolidation. 

This,  the  court  found,  was  done  by  the  appellee  in  August, 
1882 ;  that  it  then  elected  officers  and  a  full  board  of  directors, 
and  took  possession  of  the  road  originally  held  by  it,  and  had 
since  held  possession  and  exercised  full  control  over  such  road, 
collected  tolls,  built  bridges  and  gravelled  its  roadway.  Th^se 
things  were  allowed  to  be  done  by  the  appellee  and  by  its  offi- 
cers and  stockholders,  without  any  objection  thereto  by  or  on 
behalf  of  the  State,  or  by  any  one  else,  for  more  than  one  year, 
or  until  the  commencement  of  this  suit,  in  the  December  term, 
1 883,  of  the  trial  court.  It  is  claimed  by  the  appellant's  relator. 
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as  we  understand  his  position,  that  the  appellee  had  ceased  to 
be  a  corporation,  and  had  forfeited  its  corporate  property  and 
franchises,  because  it  did  not,  during  the  continuance  of  the 
attempted  consolidation,  and  before  the  same  was  declared 
illegal  and  void,  keep  up  its  separate  organization,  and  sepa- 
rately exercise  its  corporate  franchises.  This  position,  we 
think,  ought  not  to  and  can  not  be  maintained.  Kdcham  v. 
Madison,  ete.,  R.  R.  Co.,  20  Ind.  26Q. 

Our  conclusion  is,  that  upon  the  facts  specially  found  the 
trial  court  did  not  err  in  finding  for  the  appellee,  as  its  con- 
clusion of  law. 

The  judgment  is  affirmed. 

FUed  June  9,  1885. 


No.  12,046. 

Angevine,  Administrator,  v.  Ward,  Guardian, 

SupRinns  CouxT. — Praeiiee,—BiU  of  Exceptions.— Where  exceptions  to  a 
guardian'8  report  haye  been  disallowed  upon  evidence,  the  ruling  can 
not  be  questioned  in  the  Supreme  Court  in  the  absence  of  a  bill  of  ex- 
ceptions containing  the  evidence. 

From  the  Dearborn  Circuit  Court. 
C.  F,  Hayes,  for  appellant. 
/.  K.  Thompson,  for  appellee. 

Mitchell,  C.  J. — From  the  record  before  us,  it  appears 
that  Isaac  B.  Ward  was  appointed  guardian  of  the  person  and 
estate  of  James  Angevine,  a  person  of  unsound  mind.  On 
the  6th  day  of  December,  1871,  he  presented  a  report,  as 
guardian,  to  the  probate  court.  On  the  day  following,  James 
Angevine,  one  of  the  children  of  the  ward,  appeared  and  filed 
exceptions  to  the  report.  At  the  May  term,  1872,  the  record 
shows  that  a  trial  was  had,  and,  after  hearing  the  evidence, 
the  court  sustained  some  of  the  exceptions  and  overruled 
others.     On  the  7th  day  of  February,  1874,  another  re- 
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port  was  filed  by  the  guardian^  to  which  exceptions  were 
filed  by  the  appellant.  On  the  20th  day  of  June,  1874, 
the  guardian,  by  leave  of  court,  filed  an  amended  report,  to 
which  exceptions  were  likewise  presented.  On  the  same  day 
an  additional  report  was  filed  by  the  guardian,  and  on  the 
29th  of  October,  still  another  amended  report  was  filed.  To 
all  of  the  reports  exceptions  were  filed. 

On  the  25th  of  March,  1876,  another  trial  was  had  on  the 
issues  presented  by  the  several  reports  and  exceptions  thereto, 
and  upon  evidence  heard,  certain  modifications  were  ordered 
to  be  made,  and  the  reports  were  in  other  respects  approved. 
On  the  8th  day  of  December,  1875,  the  court  again  heard 
testimony  upon  exceptions  filed  to  the  previous  reports,  and 
the  reports  were  again  in  some  particulars  modified.  From 
the  orders  there  made  an  appeal  was  taken  to  this  court, 
which  was  dismissed  for  the  reasons  stated  in  Angevine  v. 
Ward,  66  Ind.  460. 

On  the  18th  day  of  October,  1880,  the  guardian  appeared 
and  filed  his  final  report.  To  this,  exceptions  were  filed  Oc- 
tober 23d,  1880;  additional  exceptions  April  26th,  1881,  and 
still  others  on  the  25th  of  November,  1882,  and  October 
15th,  1883. 

The  record  shows  that  on  the  3d  day  of  December,  1883, 
the  matters  in  issue  were  submitted  to  the  court  for  trial. 
Upon  due  consideration,  the  court  made  an  order  confirming 
the  reports  of  the  guardian  and  directing  his  discharge.  To 
this  the  appellant,  who  had  been  meanwhile  appointed  ad- 
ministrator of  the  ward's  estate,  objected  and  excepted,  and 
now  again  appeals. 

No  attempt  has  been  made  to  set  out  any  evidence  what- 
ever, either  by  bill  of  exceptions  or  otherwise,  nor  is  there 
any  other  motion  or  pleading  upon  which  any  question  is 
presented.  Great  care  has  been  observed  in  exhibiting  all 
the  reports  of  the  guardian,  by  copying  what  purports  to  be 
reports,  with  all  the  numerous  vouchers  filed  with  them  into 
the  record.    The  exceptions  also,  which  there  seems  to  have 
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been  no  lack  of  diligence  in  filing,  are  all  copied  into  the  record, 
but  as  these  were  all  disposed  of  on  questions  of  fact  pre- 
sented to  the  court,  and  as  there  is  none  of  the  evidence  in 
the  record,  there  is,  from  first  to  last,  no  question  presented 
for  the  consideration  of  the  court.  In  the  absence  of  any 
evidence  or  other  ruling  of  the  court  presenting  some  ques- 
tion, we  must  presume  the  rulings  of  the  court  were  right, 
and  accordingly  the  judgment  is  affirmed  with  costs. 
Filed  June  18,  1885. 


No.  11,721. 

Bodkin  et  al.  v.  Merit. 

SuBBOOATiON. — SkeHff^i  Sale. — A  purchaser  at  a  sheriff's  sale  upon  an  in- 
valid decree  of  foreclosure,  whose  money  goes  to  sajtisfy  the  mortgage,  is 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee. 

Same  —  Volunteer. — A  purchaser  at  an  invalid  sheriff's  sale  is  not  a  vol- 
unteer. 

Sams.— Former  Adjudieaticn, — ifanciofe.— A  judgment  against  a  purchaser 
at  an  invalid  sheriff's  sale,  upon  an  application  for  a  mandate  to  com- 
pel the  sheriff  to  execute  a  deed,  is  not  an  adjudication  upon  the  pur- 
chaser's right  to  subrogation. 

Statute  of  Fraitds. — D^enee  is  a  Perwnal  One. — The  defence  of  the  statute 
of  frauds  is  a  peraonal  one  and  can  not  be  made  by  strangers  to  the 
transaction. 

Fraud. — Pleading.— Injury.— Ft9mA  without  injury  creates  no  cause  of  ac- 
tion, und  in  pleading  fraud  facts  must  be  pleaded — not  merely  epithets — 
and  an  injury  must  be  shown. 

JdOGKENT. — Receiver. — Collateral  AUaek.  —  A  judgment  appointing  a  re- 
ceiver can  not  be  attacked  collaterally. 

Practice. — Special  Finding.— Bequest, — Where  the  special  finding  states 
that  **  the  court,  at  the  Request  of  the  defendants,  makes  a  special  find- 
ing of  facts  and  conclusions  of  law,"  it  is  not  necessary  that  the  request 
should  appear  elsewhere  in  the  record. 

Same. — Harmlen  Error. — It  is  better  to  keep  the  special  and  general  find- 
ings separate,  but  where  no  injury  is  done  by  combining  them,  the  error 
will  be  deemed  a  harmless  one. 

Sheriff's  8ai<e. — DUay  in  Payment  of  Bid. — Purehaur  at  Foredoeure  Saie. 
—SubrifgaHon. — A  party  who  has  purchased  land  at  a  sale  upon  a  decree 
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of  foreclosure,  and  who  is  denied  a  deed  upon  such  sale,  is  not  pre- 
cluded from  asserting  a  right  of  subrogation  because  of  delaj  in  paying 
the  purchase-money. 

From  the  Switsserland  Circuit  Court. 

J.  B.  Coles,  A,  C,  Dovmey  and  O,  E,  Daumey,  for  appellants. 

8.  Garter,  C,  8,  Tandy  and  TT.  R.  Johnston,  for  appellee. 

Elliott,  J. — The  materiah  allegations  of  the  appellee's 
complaint  are  these :  That  on  the  23d  day  of  December,  1878, 
the  defendant  James  F.  Bodkin  was  indebted  to  the  National 
Bank  of  Rising  Sun  in  the  sum  of  $7,600,  for  which  he  had 
theretofore  executed  his  promissory  note,  with  James  H. 
Merit  as  surety ;  that  James  F.  Bodkin  was  also  indebted  to 
the  First  National  Bank  of  Vevay  in  the  sum  of  1^600,  for 
which  he  had  executed  his  promissory  note,  with  James  H. 
Merit  as  surety;  that  Bodkin  was  still  further  indebted  to 
Sarah  Woods  in  the  sum  of  $850,  evidenced  by  his  promis- 
sory note,  on  which  James  H.  Merit  was  surety ;  that  on  the 
day  Bodkin  and  his  wife,  Lodina  H.  Bodkin,  executed  to 
James  H.  Merit  a  mortgage  on  real  estate  to  indemnify  him 
against  loss  on  account  of  his  suretyship ;  that  James  F.  Bod- 
kin did  not  pay  any  of  the  notes  except  the  one  executed  to 
Sarah  Woods ;  that  the  National  Bank  of  Rising  Sun  recov- 
ered judgment  on  the  note  executed  to  it  against  the  princi- 
pal and  surety  therein,  on  the  7th  day  of  May,  1880;  that 
the  surety  afterwards  commenced  suit  to  foreclose  the  indem- 
nifying mortgage  executed  to  him,  alleging  in  his  complaint, 
among  other  things,  the  execution  of  the  note  and  mortgage, 
the  failure  to  pay  the  note,  the  recovery  of  judgment  thereon, 
the  execution  of  the  notes  to  the  First  National  Bank  of 
Vevay,  that  James  F.  Bodkin  was  insolvent,  that  the  real 
estate  described  in  the  indemnifying  mortgage  was  encum- 
bered by  a  prior  mortgage  to  the  amount  of  $5,300,  and  that 
it  was  not  of  sufficient  value  to  pay  that  encumbrance  and  the 
amount  due  upon  the  judgment  of  the  National  Bank  of  Ris- 
ing Sun ;  that  James  F.  Bodkin  had  sold  his  personal  prop- 
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erty,  retaining  only  the  amount  exempted  by  law^  and  had 
filed  a  schedule  claiming  it  under  the  exemption  law ;  that  he 
had  attempted  to  lease  the  mortgaged  real  estate  and  secure 
the  rent  in  advance^  and  was  endeavoring  to  place  the  prop- 
erty in  the  hands  of  his  wife  to,  avoid  payment  of  rent.  It 
is  further  alleged  in  the  complaint  in  the  present  suit  that  the 
<50urt,  in  the  suit  brought  by  the  surety,  James  H.  Merit,  ap- 
pointed John  W.  Powell  a  receiver  to  collect  the  rents  accru- 
ing from  the  real  estate ;  thai  a  decree  foreclosing  the  mort- 
gage was  rendered,  sale  made  thereon,  and  the  property  pur- 
chased by  the  appellee  on  the  5th  day  of  March,  1881 ;  that 
the  sheriff  made  a  memorandum  on  the  back  of  the  certified 
•copy  of  the  decree ;  that  the  sheriff  retained  the  copy  of  the 
decree  without  making  a  return  thereon,  and  gave  the  appel- 
lee time  to  raise  the  purchase-money,  and  waited  for  the  money- 
during  the  life  of  the  decree ;  that  the  sheriff  tendered  the 
appellee  a  certificate  of  sale,  and  requested  the  payment  of 
the  purchase-money,  and  not  receiving  it  returned  the  decree 
not  satisfied;  that,  afterwards  James  H.  Merit,  the  surety, 
moved  for  an  order  against  the  appellee  to  compel  the  pay- 
ment of  the  purchase-money,  less  $178.38,  previously  paid, 
and  the  court  on  said  motion  rendered  judgment  against  the 
appellee  for  (7,321,  the  unpaid  balance  of  the  purchase-money, 
and  the  money  was  paid  by  appellee,  together  with  interest 
and  ten  per  centum  damages,  on  the  20th  day  of  February, 
1882;  that  after  making  this  payment  he  demanded  a  deed; 
this  demand  was  refused,  and  the  appellee  petitioned  for  a 
writ  of  mandate  to  compel  the  sheriff  to  execute  the  deed, 
but  on  the  hearing  the  court  refused  the  writ,  on  the  ground 
that  no  sufficient  written  memorandum  of  the  sale  was  made 
by  the  sheriff.  The  prayer  of  the  complaint  is  that  the  ap- 
pellee be  subrogated  to  the  rights  of  the  mortgagee  and  judg- 
ment creditor,  James  H.  Merit,  that  an  order  of  foreclosure 
issue,  and  that  sale  of  the  mortgaged  premises  may  be  made. 
The  complaint  makes  a  case  entitling  the  appellee  to  sub- 
rogation.    His  money  satisfied  the  debts  of  the  mortgagors 
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and  paid  the  claiips  of  creditors,  and  he  lias  a  right  to  the 
secarities  held  by  the  mortgagor  and  creditors.  It  can  make 
no  difference  to  the  mortgagors  and  debtors,  that  the  appellee 
was  unable  to  secure  a  deed  from  the  sheriff;  that  fact  doea 
not  work  them  any  injury,  yor  does  it  impair  the  force  of  the 
payment  of  the  debts  which  were  owing  from  them,  and  not 
from  the  appUeee.  It  is  a  familiar  principle  of  equity,  and  \» 
one  fully  recognized  by  our  statute  aiid  decisions,  that  payment 
of  a  debt  by  a  purchaser  at  an  invalid  sheriff's  sale  subrogates 
the  purchaser  to  the  rights  of  the  creditor.  The  invalidity  of 
the  sale  does  not  destroy  the  right  of  subrogation.  It  would  be 
against  good  conscience  and  natural  justice  to  permit  mort- 
gagors to  hold  property  pledged  for  a  debt  against  one  who 
had  paid  their  debt,  expecting  to  secure  a  title  to  the  land 
pledged  as  security  for  its  payment.  Our  decisions  are  firmly 
set  against  such  a  doctrine  as  that  upon  which  appellants' 
theory  is  founded.  Short  v.  Sears,  93  Ind.  605;  Hines  v. 
Dresher,  93  Ind.  551 ;  Carver  v.  Howard,  92  Ind.  173 ;  Jones 
V.  Freneh,  92  Ind.  138 ;  WiUson  v.  Brown,  82  Ind.  471 ;  R<iy 
V.  Deiehon,  79  Ind.  56 ;  Reily  v.  Burton,  71  Ind.  118;  Wal- 
ton V.  Cox,  67  Ind.  164;  Muir  v.  Berkshire,  52  Ind.  149; 
Seller  v.  Lingerman,  24  Ind.  264 ;  Bunts  v.  Cole,  7  Blackf. 
265;  S.  C.,41  Am.  Dec.  226. 

The  delay  of  the  appellee  in  paying  the  purchase-money- 
did  not  deprive  him  of  his  right  to  subrogation.  Mere  delay 
in  the  payment  of  the  purchase-money  can  not  destroy  the 
right  of  the  purchaser  to  the  liens  securing  the  debt  he  pays^ 
for  the  main  facts  upon  which  the  right  of  subrogation  rests 
remain,  and  the  delay  works  the  debtor  no  injury.  Such  a 
delay  is  not  a  wrong  within  the  meaning  of  the  maxim  that 
no  man  can  take  advantage  of  his  own  wrong.  The  purchaser 
in  this  instance  seeks  no  benefit  from  a  wrong ;  what  he  seeks 
is  to  hold  the  same  liens  that  were  held  by  the  creditors  whose 
claims  were  paid  by  him. 

A  purchaser  at  an  invalid  sheriff^s  sale  is  not  a  volunteer. 
It  is  the  right  of  the  citizen  to  bid  at  sheriff 's  sales,  and  it  is 
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not  for  the  debtors,  whose  debt  the  bidder's  money  pays,  to 
denominate  him  a  volunteer,  or  to  deny  his  right  to  make  the 
debt  out  of  the  property  pledged  for  its  payment.  It  can 
make  no  difTerence  to  the  debtor  who  gets  the  property  pro- 
vided it  goes  in  discharge  of  his  debt;  this  is  where  he  pledged 
it  to  go,  and  there  is  where  equity  decrees  that  it  shall  go. 

The  denial  of  the  writ  of  mandate  did  not  adjudicate  upon 
the  appellee's  right  to  subrogation.  There  is  no  conclusive 
adjudication  where  there  is  neither  an  issue  made  nor  an  op- 
portunity to  make  an  issue  embracing  the  subject  of  the  liti- 
gation in  the  second  action.  In  this  instance  there  was  no 
adjudication  upon  the  matters  in  litigation  here,  because  there 
was  no  issue  formed  upon  the  appellee's  right  to  subrogation, 
nor  was  there  an  opportunity  to  form  such  an  issue.  The 
question  in  the  action  for  a  mandate  was  the  appellee's  right 
to  compel  the  sheriif  to  execute  a  deed  vesting  title ;  here  the 
question  is  as  to  the  right  of  the  appellee  to  be  subrogated 
to  the  lien  of  the  decree  and  to  enforce  it  by  the  proper 
process. 

There  was  no  error. in  striking  out  parts  of  the  appellants' 
cross  complaint.  Where  a  motion  to  strike  out  is  sustained, 
there  is  no  material  error  if  the  substantial  averments  are 
not  rejected,  and  that  is  true  here.  So  much  of  the  cross 
complaint  as  charges  the  appellee  with  wrongfully  entering 
into  possession  of  the  land,  and  appropriating  the  rents  and 
profits,  was  not  struck  out,  and  the  appellants  were  not 
harmed,  because  they  were  not  deprived  of  the  right  to  give 
evidence  upon  these  subjects.  If  the  right  to  give  evidence 
upon  these  subjects,  and  to  secure  a  judgment  in  the  event 
that  the  evidence  entitled  them  to  one,  had  been  taken  from 
them,  a  different  question  would  confront  us,  but  enough  re- 
mained in  the  pleading  to  iully  secure  these  rights. 

Some  of  the  allegations  in  the  part  of  the  cross  complain* 
struck  out  attempted  to  charge  the  appellee  with  fraud,  but 
no  facts  are  stated  constituting  fraud,  although  epithets  are 
liberally  used.     Epithets  can  not  supply  the  place  of  facts, 
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and  facts  are  absent  from  this  pleading.  It  is  true^  that  it  is 
alleged  that  the  judgment  requiring  the  appellee  to  pay  his 
bid  was  the  result  of  a  fraudulent  collusion^  but  the  facts 
stated  do  not  support  the  pleader's  conclusion.  There  is  no 
averment  that  he  did  not  make  the  bid ;  this  fact  is  therefore 
conceded,  and  if  he  did  make  the  bid.  the  execution  creditor 
was  entitled  to  judgment,  and  there  could  be  no  fraud  in  con- 
senting that  he  might  take  it.  There  is,  indeed,  no  aver- 
ment that  the  sale  was  invalid,  although  there  is  a  recital  that 
it  was  ineffectual.  But  the  whole  body  of  the  averments  as 
to  the  fraud  of  the  appellee  was  foreign  to  the  general  tenor 
of  the  cross  complaint,  and  had  no  legitimate  place  in  it. 
Doubtless,  fraud  properly  pleaded  would  have  been  a  good 
cause  of  counter-claim,  but  not  in  a  paragraph  proceeding,  as 
this  one  did,  upon  an  entirely  distinct  and  different  ground. 
The  theory  upon  which,  judged  as  it  must  be  by  the  general 
scope  and  tenor,  the  cross  complaint  proceeded  was,  that  the 
appellee  was  wrongfully  in  possession  because  he  had  no  title^ 
and  was,  therefore,  accountable  for  the  rents  and  profits. 

The  defence  of  the  statute  of  frauds  is  a  personal  one,  and 
in  this  instance  the  only  one  of  the  parties  who  could  have 
made  it  available  was  the  appellee.  If  he  did  not  elect  to 
interpose  it  against  the  execution  debtor's  demand,  the  appel- 
lants can  not  complain.  Savage  v.  Lee,  101  Ind.  514;  Dixon 
V.  Duke,  85  Ind.  434,  vide  auth.  p.  439;  Morrison  v.  Collier, 
79  Ind.  417. 

It  is  a  settled  principle  that  fraud  with'out  damage  gives  no 
cause  of  action,  and  it  is  impossible  to  perceive  how  the  ap- 
pellants could  have  been  injured  even  if  it  were  true  that 
there  was  a  fraudulent  collusion.  In  no  event  could  they  be 
injuriously  affected.  If  the  appellee  does  not  own  the  lien, 
then  the  surety,  James  H.  Merits  does  and  can  enforce  it,  so 
that  the  appellants  can  not  be  injured,  no  matter  who  en- 
forces the  lien.  They  can  not  hold  the  property  as  against 
the  debt  for  which  they  mortgaged  it.     Whatever  view  be 
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taken  of  the  ruling  on  the  motion  to  strike  out,  it  is  evident 
that  no  substantial  error  was  committed. 

The  second  paragraph  of  the  answer  attempts  to  plead 
facts  showing  that  the  court  erred  in  appointing  the  receiver 
in  the  suit  instituted  by  James  H.  Merit.  Of  this  answer  it 
is  only  necessary  to  say  that  a  judgment  appointing  a  re- 
ceiver can  not  be  attacked  in  an  answer  to  a  complaint  in  a 
separate  action  praying  for  the  enforcement  of  a  decree  of 
foreclosure. 

The  special  finding  made  by  the  court  states  that  "  The 
court,  at  the  request  of  the  defendants  Bodkin  and  wife,  makes 
the  following  special  findings  of  facts  and  conclusions  of  law 
thereon.''  This  shows  a  request  by  the  parties.  It  is  not 
necessary  that  the  request  should  be  elsewhere  set  forth  in  the 
record,  for  clearer  or  stronger  evidence  of  its  having  been 
made  could  not  well  be  supplied  than  that  furnished  by  the 
judge  over  his  own  signature.  The  case  of  Grover  and  Baker 
8.  M.  Oo.  V.  Barnes,  49  Ind.  136,  lends  no  support  to  the  con- 
tention of  the  appellee  that  the  record  does  not  show  that  the 
special  finding  was  made  upon  the  request  of  the  parties. 

The  court  did  not  specifically  state  conclusions  of  law,  but 
did  state  in  general  terms  that  the  plaintiff  was  entitled  to  be 
subrogated  to  the  lien  of  the  mortgage  and  decree  of  James 
H.  Merit.  Immediately  following  this  statement,  and  as  part 
of  the  finding  signed  by  the  judge,  is  the  final  decree.  It 
would  have  been  more  formal  to  have  kept  separate  the  con- 
clusions of  law  and  the  final  decree,  but  in  this  instance  no 
injury  was  done  the  appellants.  Upon  the  facts  found  the 
appellee  was  clearly  entitled  to  subrogation,  and  the  statement 
of  this  point  was  the  statement  of  the  central  point  of  the 
case.  This  was  the  principal  point,  and  the  one  that  con- 
trolled the  case  from  beginning  to  end.  As  this  was  stated 
against  the  appellants,  and  as  the  facts  imperatively  required 
such  a  conclusion,  it  is  evident  that  no  substantial  injury  re- 
sulted to  them,  and  the  statute  forbids  a  reversal  where  there 
is  no  substantial  injury.     It  is  no  doubt  better  in  all  cases  to 
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state  separately  and  specifically  all  the  conclusions  of  law  ; 
and  there  may  be  cases  where  it  would  be  error  requiring  a 
reversal  to  do  otherwise,  but  here  there  was  no  material  in- 
jury to  the  appellants,  and  we  are  not  authorized  to  reverse 
for  the  failure  to  proceed  in  due  form  unless  substantial  in* 
jury  r5sulted  from  the  course  pursued. 

The  evidence  is  not  in  the  record,  and  we  must,  therefore^ 
accept  as  full  and  true  the  facts  stated  in  the  special  finding* 
There  is  nothing  in  the  finding  that  warrants  the  assumption 
of  counsel  that  the  court  erred  in  ordering  the  money  in  the 
hands  of  the  receiver  appointed  on  the  petition  of  the  surety, 
James  H.  Merit,  to  be  paid  to  the  appellee.  If  the  appellee 
was  subrogated  to  all  the  rights  of  the  mortgagee,  then  he 
became,  from  the  time  the  right  of  subrogation  accrued,  en- 
titled to  the  same  rights  as  the  person  into  whose  place  he 
was  put  by  operation  of  law.  The  argument  of  appellants' 
counsel  is,  that  when  the  appellee  failed  to  pay  his  bid  within 
season  to  secure  a  sherifi^'s  deed,  he  forfeited  all  rights.  This 
argument  is  unsound.  The  failure  to  pay  the  bid  in  season 
lost  him  the  immediate  title  to.  the  land,  but  it  did  not  de- 
prive him  of  his  right  of  subrogation. 

"fhere  are  no  facts  stated  from  which  it  can  be  inferred  that 
the  order  appointing  the  receiver  was  erroneously  or  even 
improvidently  granted.  As  there  is  no  fact  impeaching  the 
validity  of  the  rulings  of  the  court  in  the  former  case,  we  can 
not  do  otherwise  than  presume  that  they  were  correct;  so 
that  conceding,  but  by  no  means  deciding,  that  the  appellants 
can  in  this  case  question  the  validity  of  the  order  appointing 
a  receiver,  still  there  are  no  facts  stated  overcoming  the  pre- 
sumption in  favor  of  the  ruling  of  the  court. 

Judgment  ai&rmed. 

Filed  June  16, 1885. 
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PBOMiflBOBY  NoTE.'—Jmiit  M€JKr8.^0onaideraHon.^8eparate  D^moe^^An-  , 

MO*. — One  of  the  joint  makers  of  a  promissory  note  can  make  the  de-  ^  53a 
fence  that  as  to  him  such  note  is  without  consideration,  and  an  answer 
bj  him,  admitting  the  signing  of  the  note,  but  alleging  that  "  as  to  him 
it  was  executed  without  anj  consideration  whatever/'  is  good.  Ander- 
«m  T.  Meeker,  31  Ind.  245,  and  Bmgham  t.  KvmbaU,  33  Ind.  184,  distin- 
guished. 

8ame.— /TeorfifM^. — PracLice. — Harmieas  Error, — If  a  separate  answer  by  one 
of  several  defendants  goes  to  the  merits  of  the  case,  and  is  such  that  the 
proof  of  it  will  defeat  a  recovery  by  the  plaintiff,  it  will  enure  to  the 
benefit  of  the  other  defendants ;  but  this  rule  will  not  render  harmless 
an  error  in  sustaining  a  demurrer  to  an  answer  by  one  of  such  other  de- 
fendants who  has  the  right  to  answer  and  defend  separately. 

Pleading.— iSftam  Answer. — Practiee, — Where  an  answer  does  not  appear 
upon  its  face  to  be  a  sham,  the  question  as  to  whether  or  not  it  is  such 
should  be  raised  in  the  manner  provided  by  section  382,  B.  S.  1881. 

From  the  Tippecanoe  Circuit  Court*. 
R.  P.  Davidson  and  /.  C  Davidson^  for  appellants. 
/.  L.  Miller,  J.  R.  Ooffroth,  T.  A.  StuaH,  M.  Jones  and  W. 
F.  Severson,  for  appellee. 

ZoLLABS,  J. — ^This  is  an  action  by  appellee  against  appel- 
lants Moyer  and  Fretz,  upon  a  joint  promissory  note  which, 
on  its  fiice,  purports  to  have  been  executed  by  them  as  joint 
makers.  Each  filed  separate  answers.  One  paragraph  of 
Fretz's  answer  is  that  the  note  was  executed  without  any  con- 
sideration. One  paragraph  of  Moyer's  answer  was,  that  as 
to  him,  the  note  is  without  consideration.  To  this  answer 
the  court  below  sustained  a  demurrer.  This  ruling  presents 
the  controlling  question  in  the  case.  The  rule  is,  that  if  a 
separate  answer  by  one  of  several  defendants  goes  to  the 
merits  of  the  case,  and  is  such  that  the  proof  of  it  will  de- 
feat a  recovery  by  the  plaintiff,  it  will  enure  to  the  benefit 
of  the  other  defendants.  Sutherlin  v.  Mvllis,  17  Ind.  19; 
Stapp  V.  Davis,  78  Ind.  128;  Kirkpatrick  v.  Armstrong,  79 
Ind.  384.     Appellee,  invoking  the  protection  of  this  rule. 
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contends  that  though  the  court  may  have  erred  in  sustaining 
the  demurrer  to  the  paragraph  of  Moyer's  answer,  it  is  a 
harmless  error,  because  he  could  have  made  the  same  defence 
under  Fretz's  answer.  It  is  true  that  Fretz's  answer  goes  to 
the  whole  cause  of  action,  and,  therefore,  enured  to  the 
benefit  of  Moyer.  Proof  of  that  answer  would  have  relieved 
him  from  all  liability ;  but  it  does  not  follow  from  this  that 
the  sustaining  of  the  demurrer  to  his  answer  is  a  harmless 
error.  He  had  the  right  to  answer  and  defend  separately, 
and  hence  had  the  right  to  answer  separately,  that  as  to  him 
the  note  is  without  consideration.  This  is  a  defence  personal 
to  himself,  and  such  as  he  would  not  have  had  the  right  to 
make  under  Fretz's  answer. 

The  defendants  might  have  been  unable  to  make  out  their 
defence  under  that  answer,  which  averred  an  entire  want  of 
consideration  for  the  note,  and  yet  Moyer  might  have  been 
able  to  show  that  as  to  him,  personally,  there  is  an  entire 
want  of  consideration.  Appellee  construes  the  paragraph  to 
mean  that  no  money  consideration  passed  to  Moyer,  but  that 
construction  is  not  the  proper  one.  The  statement  in  the  plea 
is  that  as  to  him,  Moyor,  thcf  note  was  executed  without  any 
consideration  whatever. 

We  are  forced  to  the  conclusion  that  the  court  below  erred 
in  sustaining  the  demurrer  to  the  first  paragraph  of  Moyer's 
answer,  and  that  the  error  is  not  a  harmless  one. 

The  case  is  before  us  without  the  evidence,  upon  the  spe- 
cial finding  of  facts.  We  can  not  look  to  this  special  find- 
ing of  facts  to  pronounce  the  error  harmless,  on  the  ground 
that  the  case  has  been  disposed  of  upon  its  merits.  If  the 
answer  had  been  allowed  to  stand,  the  evidence  might  have 
been  difiPerent,  and  hence  the  special  finding  might  have  been 
difierent.  Nor  can  we  say  from  an  inspection  of  the  para- 
graph, or  answer,  and  the  record  before  us,  that  the  error 
should  be  disregarded,  because  the  paragraph  embodied  a 
sham  defence.  There  is  nothing  upon  the  face  of  either  that 
would  justify  such  a  conclusion.     Buskirk  Pr.  191. 
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The  paragraphs  of  Moyer's  answer  are  not  all  upon  the 
same  theory';  but  this  would  not  justify  this  court  in  holding 
that  any  particular  one  is  a  sham,  since,  in  this  State,  parties 
may  plead  different  defences.  If  appellee  regarded  the  de- 
fence set  up  in  the  first  paragraph  of  Meyer's  answer  as  a 
sham  defence,  he  should  either  not  have  demurred,  or  raised 
that  question  below  in  the  manner  provided  in  the  statute. 
R.  S.  1881,  section  382.  This  section  adopts  the  rule  of  prac- 
tice as  laid  down  in  the  cases  of  Beeson  v.  McGonnaha,  12 
Ind.  430,  and  Lowe  v.  Thompson,  86  Ind.  503. 

A  demurrer  was  also  sustained  to  the  second  paragraph  of 
Meyer's  answer.  It  is  not  necessary  that  anything  should 
be  decided  as  to  the  sufficiency  of  that  paragraph,  because  the 
same  defence  could  have  been  made  under  the  third  para- 
graph, to  which  the  demurrer  was  overruled. 

For  the  error  in  sustaining  the  demurrer  to  the  first  para- 
graph of  Meyer's  answer  th^  judgment  must  be  reversed;  and 
although  we  find  nothing  in  the  record  which  entitled  Fretz 
personally  to  a  reversal  of  the  judgment,  yet,  as  an  affirmance 
as  to  him  might  embarrass  appellee  in  the  further  prosecution 
of  his  claim  against  Moyer,  the  judgment  is  reversed  as  to- 
both  of  the  appellants,  at  the  costs  of  appellee,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  overrule 
the  demurrer  to  the  first  paragraph  of  Meyer's  answer. 

Filed  May  25, 1885. 

On  Petition  for  a  Rehearing. 

ZoLLARS,  J. — The  note  in  suit  is  a  joint  promissory  note, 
executed  by  appellants.  The  first  paragraph  of  Meyer's  sep- 
arate answer,  to  which  a  demurrer  was  sustained  below,  is  as 
follows :  "  He  admits  the  signing  of  said  alleged  promissory 
note,  but  he  says  that  as  to  him  it  was  executed  without  any 
consideration  whatever." 

Upon  the  petition  for  a  rehearing  appellee's  counsel  say : 
"We  respectfully  submit  that  this  was  not  a  good  answer; 
that  it  is  imperfect  and  incomplete.     The  note  was  joint,  and 
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to  make  the  answer  good,  the  note  must  have  been  without 
consideration  as  to  any  of  the  makers.  But  we  submit  that 
argument  is  at  an  end,  and  the  question  of  practice  is  no  longer 
open  in  this  State.  Anderson  v.  Meeker,  31  Ind.  245,  and 
Bingham  v.  KimbaJl,  33  Ind.  184,  cited  in  Favourite  v.  Stid- 
ham,  84  Ind.  423,  427,  are  directly  in  point,  and  hold  the 
answer  bad.** 

In  the  case  of  Anderson  v.  Meeker,  supra,  the  answer  was, 
"  that  defendant  received  no  consideration  for  said  Aote."  It 
was  held  that  the  answer  was  bad,  on  the  ground  that  If  the 
note  had  a  consideration  to  support  it,  that  was  sufficient, 
whether  received  by  the  defendant  or  some  one  else  with  his 
consent. 

In  the  case  of  Bingham  v.  Kimball,  supra,  the  answer  was 
that  the  note  in  suit  "was  given  by  this  defendant  to  the 
plaintiff's  assignors  without  any  consideration  of  any  kind 
to  this  defendant.^'  The  court,  in  speaking  of  the  answer,  said : 
"It  was  not  necessary  that  the  consideration  for  the  note 
should  pass  to  the  defendant.  The  consideration  must  be 
some  benefit  to  the  party  by  whom  the  promise  is  made,  or 
to  a  third  person  at  his  instance;  or  some  detriment  sus- 
tained at  the  instance  of  the  party  promising,  by  the  party 
in  whose  favor  the  promise  is  made.** 

Neither  of  these  cases  is  cited  in  the  case  of  Favorite  v. 
Stidham,  supra;  counsel  were,  perhaps,  misled  by  the  table 
of  cases.  They  nevertheless  state  the  law  correctly  as  ap- 
plicable to  all  similar  cases.  To  plead  that  the  defendant , 
"  received  no  consideration  **  for  the  note,  or  what  'is  the 
same  thing,  that  the  note  was  given  without  consideration 
to  the  defendant,  is  manifestly  insufficient  for  the  reason, 
as  stated  in  those  cases,  that  a  consideration  may  have 
moved  to  third  parties  with  his  knowledge  and  consent,  or 
some  detriment  may  have  been  sustained  by  the  promisee. 
The  difficulty  with  the  answers  in  those  cases  was  that  they 
were  too  narrow.  They  put  a  limit  upon  the  defence  of  no 
consideration,  and  restricted  it  to  a  want  of  consideration 
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passing  to  and  received  by  the  defendant.  If  the  answer  un- 
der consideration  were  thus  limited,  the  cases  would  be  au- 
thority and  conclusive,  but  clearly  it  is  not  so  limited.  The 
infirmity  of  appellee^s  argument  is  in  assuming  that  the  an- 
swer is  thus  limited.  The  averment  in  Meyer's  answer  that, 
^'as  to  him,  the  note  was  executed  without  any  consideration 
whatever,''  is  not  the  same  as  the  averment  that  he  received 
BO  consideration,  or  that  the  note  was  given  without  consid- 
eration to  him.  Properly  interpreted,  Meyer's  answer  is, 
that  so  far  as  he  was  concerned,  or  so  far  as  he  was  connected 
with  the  transaction,  there  was  no  consideration  for  the  note. 
Not  only  no  consideration  moving  to,  or  received  by  him, 
but  no  consideration  *'  whatever ; "  no  consideration  to  him, 
and  no  consideration  in  any  manner  to  any  one  eke.  ''As 
to  him  "  limits  the  defence  to  him,  but  does  not  limit  the 
want  of  consideration.  The  cases  cited  by  counsel,  therefore, 
do  not  overthrow  the  answer. 

We  can  not  agree  with  counsel  that  because  the  note  is  a 
joint  one,  to  make  the  answer  good  the  note  must  have  been 
without  consideration  as  to  all  of  the  makers.  The  note 
upon  its  face  is  a  joint  one.  Presumably,  both  makers  exe- 
cuted it  at  the  same  time,  and  upon  ample  consideration  as  to 
each  and  both.  That  presumption,  however,  is  not  conclu- 
sive. Under  proper  pleas,  it  may  be  shown  that  there  was 
no  consideration  at  all,  or  that  there  was  a  consideration  as 
to  one  of  the  makers,  and  none  at  all  as  to  the  other.  For 
illustration,  we  may  suppose  that  the  transaction  from  which 
the  note  resulted  was  entirely  between  appellee  and  Fretz; 
that  it  was  entirely  closed  and  completed,  and  that  the  note 
signed  by  Fretz  had  been  delivered  to  appellee  as  a  final  set- 
tlement long  before  Moyer  signed  it ;  and  that  he  signed  it 
without  any  new  consideration  whatever.  In  such  case, 
clearly,  the  note  as  to  him  would  be  without  consideration^ 
and  just  as  clearly,  he  would  have  the  right  to  make  the  de- 
fence under  the  plea,  that  as  to  him  the  note  was  without 
Vol.  102.— 20 
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consideration.  Oroasan  v.  May,  68  Ind.  242;  Favorite  v^ 
Stidham,  mpra;  Starr  v.  Eark,  43  Ind.  478. 

Many  cases  may  arise  where,  as  to  one  of  the  apparently 
joint  makers  of  a  note,  the  consideration  may  be  ample,  and 
as  to  the  others  entirely  wanting.  To  hold  that  in  such  cases 
one  of  the  joint  makers  can  not  make  the  defence  of  a  want 
of  consideration  as  to  him,  unless  the  defence  is  common  to 
all,  would  be  to  bring  us  into  collision  with  the  cases  last 
above  cited,  and  into  collision  with  the  statutes  and  other 
cases.     B.  S.  1881,  sections  366,  568. 

The  latter  section  provides  that  judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintifis,  and  for  or  against 
one  or  more  of  several  defendants.  This  section  is  the  same 
as  section  368  of  the  code  of  1852,  2  R.  S.  1876,  p.  186,  un- 
der which  it  was  often  held,  that  when  justified  by  the  proofs 
judgment  might  be  rendered  against  one  only  of  several  de- 
fendants, although  the  action  was  upon  a  contract  jointly  ex- 
ecuted by  them.  Draper  v.  Vanham,  12  Ind.  352;  Hvhbdt 
V.  Woolf,  15  Ind.  204 ;  Murray  v.  E bright,  50  Ind.  362 ;  Fitz- 
gerald V.  Oenter,  26  Ind.  238;  Stafford  v.  Nutt,  51  Ind.  535. 
It  would  be  a  solecism  to  hold  that  a  separate  judgment  may 
thus  be  rendered  against  one  of  several  joint  obligors  upon 
the  proof  in  the  case,  and  at  the  same  time  hold  that  he  can 
not  plead  his  separate  defence. 

Upon  this  further  examination  and  consideration,  we  have 
no  doubt  that  Moyer  had  the  right  to  plead  separately  that 
as  to  him  the  note  is  without  consideration.  Nor  do  we  see 
in  what  his  plea  is  "imperfect  and  incomplete;"  a  general 
answer  of  no  consideration  is  sufficient.  Swope  v.  Fair,  18 
Ind.  300;  Earner  v.  Morehead,  22  Ind.  354 ;  Billan  v.  Herok- 
lebrath,  23  Ind.  71;  Bush  v.  Brown,  49  Ind.  573  (19  Am. 
R.  695). 

It  may  be  that  Moyer  will  be  unable  to  sustain  his  an- 
swer by  proof,  but  that  is  a  result  we  can  not  anticipate. 

Petition  for  a  rehearing  overruled. 

Filed  June  23, 1885. 
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CoNtriTt'UTiONAi*  Law. — Schools, — Ta3calion.--i&aiule,^The  statute  empow-  |188  laoj 

oring  the  school  trustees  of  cities  to  lery  a  tax  for  tuition  purposes  is  jsl  401 

constitutional.  10s  aoT 

Same,— Local  Taxation,^  Uniformity  of  SUUutea.— General  Lam.'— Delegation  {JJ  ^ 

<^  Bower. — It  is  competent  for  the  Legislature  to  delegate  the  power  of  142  074 

assessing  taxes  for  local  school  purposes  to  the  inhabitants  of  the  vari-  |^  ^ 

oos  localities,  but  the  provisions  of  the  law  providing  for  such  local  145  251 
taxation  must  be  open  to  all  school  corporations  of  like  character,  and 
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the  statute  must  be  general  in  its  nature  and  operation.  151    266 

Same. —  Legislative  Power. — The  provision  of  the  Constitution,  art  8,  sec.  1 :        I102  ~m\ 
**  Knowledge  and  learning,  generally  diffused  throughout  a  community,        '^^  ^^1 
being  essential  to  the  preservation  of  a  free  government,  it  shall  be  the        Ij^  ^ 
duty  of  the  General  Assembly  to  encourage,  by  all  suitable  means,  moral,        jioc;  307 
intellectual,  scientific,  and  agricultural  improvement,  and  to  provide,        -      ^~?' 
by  law,  for  a  general  and  uniform  system  of  common  schools,  wherein         163  514 
tuition  shall  be  without  charge,  and  equally  open  to  all,"  does  not  re-       102     307 
quire  the  Legislature  to  levy  all  school  taxes,  nor  prohibit  it  from  pro-      [^      ^. 
viding,  by  a  general  law,  for  the  levying  of  school  taxes  by  the  local 
school  authorities. 

Same. — OeneralLaws. —  Uniform  System  of  Schools.— A  system  that  secures  to 
all  the  various  subdivisions  of  the  State  equal  and  uniform  rights  and 
privileges,  leaving  only  to  the  local  authorities'  the  right,  under  the 
law,  to  govern  the  local  school  affairs,  is  a  general  and  uniform  system, 
and  a  law  providing  such  a  system  is  a  general  law  within  the  meaning 
of  the  Constitution. 

Same.— i2t^A<  q^  Oowis  to  Pass  on  OonsliltUionality  of  Staitttes.— The  power 
of  the  courts  to  declare  a  statute  unconstitutional  is  a  high  one,  is  very 
cautiously  exercised,  and  is  never  exercised  in  doubtful  cases. 

Same. — Stare  Decisis. — On  constitutional  questions  the  rule  of  stare  decisis 
does  not  possess  the  same  force  as  in  ordinary  cases. 

Same. — Chses  Oveiruled.-r-Oreencastle  !Z)}.  v.  Blacky  5  Ind.  557,  and  cases  fol- 
lowing it,  in  so  far  as  they  conflict  with  the  present  decision,  are  over- 
ruled. 

From  the  Switzerland  Circuit  Court. 
W.  D.  Ward,  T.  Livings  sjid  F.  T.  Hard,  Attorney  General, 
for  appellant. 
8.  Carter  and  C.  8,  Tandy,  for  appellee. 

Elliott,  J. — The  appellee  resists  the  collection  of  a  tax 
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assessed  against  his  property  by  the  common  council  of  the 
city  of  Vevay,  and,  by  his  complaint,  seeks  an  injunction  re- 
straining the  treasurer  from  collecting  it. 

The  complaint  proceeds  upon  the  theory  that  the  statute 
authorizing  common  councils  of  cities  to  levy  a  school  tax  to 
be  applied  to  the  payment  of  the  compensation  of  teachers 
employed  in  the  common  schools  is  in  conflict  with  the  Con- 
stitution, and  void.  The  contention  of  appellee's  counsel  is, 
that  taxes  for  tuition  purposes  must  be  levied  by  the  Legis- 
lature, and  that  the  authority  to  levy  them  can  not  be  dele- 
gated to  the  local  school  corporations  of  the  State. 

An  interpretation  of  the  Constitution  which  frustrates  one 
of  its  great  and  fundamental  purposes  can  not  be  a  sound  one. 
The  great  and  controlling  duty  of  the  courts  when  called  upon 
to  interpret  the  Constitution  is  to  give  effect  to  the  intention 
of  the  people  as  expressed  in  the  instrument.  Cooley  Const. 
Lim.  (5th  ed.)  68.  This  intention  is  not  to  be  sought  for  nor 
gathered  from  isolated  or  detached  parts  of  the  Constitution, 
but  from  an  examination  of  all  of  its  provisions.  Cooley 
Const.  Lim.  (5th  ed.)  70.  It  is  true  that  language  is  to  be 
taken  in  its  ordinary  meaning,  and  that  courts  are  to  take, 
without  addition  or  subtraction,  the  language  employed  by  the 
people ;  but  the  sole  office  of  language  is  to  express  the  in- 
tention and  purpose  of  the  people,  and  from  the  language  of 
the  whole  instrument  the  courts  must  gather  and  give  effect 
to  the  purpose  expressed.  There  can  be  no  doubt  as  to  the 
purpose  of  our  people  regarding  common  schools;  both  in 
the  Constitution  of  1816  and  in  that  of  1851  are  written  pro- 
visions clearly  expressing  the  purpose  of  the  people  to  build 
up  a  great  and  l>eneficent  system  in  which  tuition  shall  "  be 
without  charge  and  equally  open  to  all."  The  prime  object 
sought  is  the  creation  of  a  system  that  shall  bo  eflScient  and 
enduring.  The  best  means  adapted  to  this  end  are  to  be 
chosen,  and  all  things  that  will  tend  to  defeat  this  great  pur- 
pose are  to  be  put  aside.  We  should  wander  far  from  our 
path  of  duty  if  we  should  give  a  meaning  to  the  language  of 
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the  people  that  would  defeat  what  we  know  beyond  all  doubt 
was  their  leading  purpose.  Courts  do  not  bend  the  Consti- 
tution when  they  give  it  the  effect  which  the  people  intended 
it  should  have.  We  know  that  to  hold  that  there  must  be 
for  the  whole  State  one  law^  governing  alike  populous  dis- 
tricts and  sparsely  inhabited  localities,  making  the  same  pro- 
visions for  the  one  as  for  the  other,  would  defeat  the  great 
purpose  of  the  Constitution.  'No  subtlety  of  argument  nor 
ingenuity  of  invention  can  make  it  appear  otherwise.  It  is 
simply  and  absolutely  impracticable  for  a  general  law  to  justly 
and  adequately  provide  for  the  necessities  of  all  the  govern- 
mental subdivisions  of  the  State.  It  is  possible,  and  only 
possible,  to  build  up  an  efficient  system  by  leaving  local  school 
matters,  under  proper  general  laws,  to  the  people  of  the  dif- 
ferent localities.  The  Legislature  have  clearly  realized  this 
&ct,  and  the  law,  now  challenged,  is  an  expression  of  their 
judgment  and  that  of  the  people,  for  it  has  stood  unques- 
tioned for  more  than  eighteen  years.  We  do  not  affirm  that 
this  long  acquiescence  in  the  law  establishes  its  constitution- 
ality ;  but  we  do  affirm  that  it  supplies  a  strong  reason  in 
support  of  our  proposition  that  the  only  way  in  which  a  great 
and  efficient  common  school  system  can  be  successfully  main- 
tained is  to  entrust  to  the  people  of  the  different  localities,  by 
general  laws,  the  government  of  local  school  affairs.  We 
know  this  as  part  of  the  history  of  one  of  the  most  impor- 
tant institutions  of  our  State,  for  we  can  not  be  ignorant  of 
the  feet  that  the  schools  suffered  severely  from  a  different  sys- 
tem, and  have  greatly  prospered  under  the  present.  With  the 
plainly  declared  purpose  of  the  people  before  us,  and  with 
the  knowledge  that  the  system  which  has  prevailed  for 
eighteen  years  has  carried  our  schools  to  a  high  state  of  pros- 
perity and  usefulness,  we  should  do  a  great  wrong  if,  without 
the  strongest  reasons,  we  should  overwhelm  that  system  and 
compel  the  adoption  of  another  which  would  shatter  into  in- 
efficiency the  whole  common  school  system.  If,  however,  the 
expressed  intention  of  the  people  as  written  in  the  Constitu- 
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tion  required  this  of  us,  we  should  not  hesitate,  painful  as  it 
might  be,  to  give  eflfect  to  that  intention ;  but  we  are  well  sat- 
isfied that  the  instrument  expresses  no  such  intention. 

The  principal  purpose  of  the  constitutional  provisions  re- 
specting common  schools  is  so  plain  and  prominent  that  it 
can  not  be  mistaken,  and  there  is  nothing  in  the  language 
employed,  when  justly  interpreted,  that  requires  the  courts  to 
decide  anything  hostile  to  that  great  purpose,  but,  if  there 
were  detached  or  isolated  clauses  that  opposed  the  principal 
purpose,  it  would  be  our  duty^  under  long  settled  rules,  to 
make  them  yield  to  the  plain  intention  of  the  framers  of  the 
Constitution.  The  closest  analysis  will  &il  to  discover  a 
word  that  clouds  or  obscures  the  controlling  purpose  of  the 
instrument.  The  provision  reads  thus:  ^^ Knowledge  and 
learning,  generally  difiused  throughout  a  community,  being 
essentia)  to  the  preservation  of  a  free  government,  it  shall  be 
the  duty  of  the  General  Assembly  to  encourage,  by  all  suit- 
able means,  moral,  intellectual,  scientific,  and  i^ricultural 
improvement,  and  to  provide,  by  law,  for  a  general  and  uni- 
form system  of  common  schools,  wherein  tuition  shall  be 
without  charge  and  equally  open  to  all."  The  provision 
that  the  Legislature  shall  "  provide,  by  law,  for  a  general 
and  uniform  system  of  common  schools ''  does  not  mean 
that  the  Legislature  must  directly,  and  by  a  statute,  levy  all 
taxes  for  each  locality,  nor  that  they  shall  prescribe  rules  for 
every  school  district  in  the  State.  The  reasonable  interpre- 
tation of  this  language  is,  that  the  Legislature  shall,  by  a 
general  law,  provide  for  conducting  schools  and  securing 
revenues  from  taxation  for  their  support  through  the  instru- 
mentalities of  government.  These  instrumentalities  are  such 
political  subdivisions  as  townships,  towns  and  cities,  and  they 
are  instrumentalities  to  which  local  governmental  powers 
maybe  delegated.  There  is  nothing  in  the  language  used 
that  forbids  the  Legislature  from  employing  these  instru- 
mentalities in  securing  revenues  for  the  support  of  the  com- 
mon schools,  for  there  is  not  a  word  in  the  entire  article  of 
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the  Constitation  that^  directly  or  indirectly^  prohibits  the 
Liegislature  from  making  use  of  these  agencies  of  govern- 
ment in  the  administration  of  local  school  afiairs.  The  na- 
ture of  the  subject  and  the  language  employed  make  it  our 
duty  to  hold  that  there  is  no  inhibition  upon  the  power  of 
the  Legislature  to  ^delegate  authority  in  local  afiairs  to  the 
proper  local  officers.  If  there  is  no  denial  of  the  right  to 
delegate  powers  of  local  government  it  exists  in  the  Legisla- 
ture. Judge  Dillon  says :  ''  In  the  absence  of  special  con- 
stitutional restriction^  the  Legislature  may  confer  the  taxing 
power  upon  municipalities  in  such  measure  as  it  deems  ex- 
pedient ;  in  other  words^  with  such  limitations  as  it  sees  fit/^ 
Again  he  says :  "  The  legislative  branch  of  the  government 
has  the  exclusive  power  of  taxation^  but  may  delegate  it,  as 
above  stated,  to  municipal  corporations/'  2  Dillon  Munic; 
Corp.  (3d  ed.),  sections  740,  741.  Judge  Cooley  affirms  this 
doctrine  in  strong  words  and  cites  a  very  great  number  of 
cases  in  which  it  was  applied  to  school  corporations.  Cooley 
Const.  Lim.  (5th  ed.),  226.  We  have  in  our  own  reports  very 
many  cases  holding  that  local  powers  of  government  may  be 
delegated,  and  to  repudiate  the  doctrine  would  overturn  a 
long  line  of  decisions  and  unsettle  a  rule  that  has  been  re- 
garded for  more  than  a  quarter  of  a  century  as  the  fixed  law 
of  the  State.  Not  only  would  this  be  the  result,  but  we 
should  violate  the  fundamental  principle  that  there  are  no 
restrictions  upon  the  sovereignty  of  the  Legislature  except 
such  as  are  expressly  imposed  by  the  Constitution.  iTed- 
derich  v  State,  101  Ind.  564,  and  authorities  cited.  There  is 
certainly  no  express  restriction  in  the  Constitution  upon  the 
power  of  the  Legislature  to  delegate  authority  in  local  school 
matters  to  the  local  officers,  and  we  have  neither  the  right 
nor  the  power  to  interpolate  such  a  restriction  in  any  case, 
and  least  of  all,  where  it  would  operate  to  defeat  one  of  the 
great  purposes  of  the  Constitution.  The  distribution  of 
local  powers  to  local  authorities  is  one  of  the  fundamental 
principles  of  our  government,  and   it  is  a  principle  that 
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has  received  the  warmest  praise  from  our  own  jurists  and 
from  other  great  thinkers,  so  that,  in  distributing  local 
powers,  the  Legislature  acts  in  strict  conformity  to  the 
iundamental  principles  of  our  system  of  government.  2 
Kent  Com.  (12th  ed.)  275;  1  Dillon  Munic.  Corp.  (3d  ed.), 
section  11,  n.  1.  This  doctrine  has  been  recognized  by  this 
court  in  its  broadest  extent.  Justice  v.  City  of  Logansport, 
101  Ind.  326 ;  City  of  Aurora  v.  West,  9  Ind.  74.  It  can  not 
be  doubted  that  the  Legislature  may  delegate  to  local  officen? 
the  power  to  make  rules  for  the  government  of  local  schools^ 
and  levy  taxes  for  their  support,  and,  if  this  be  true,  it  nec- 
essarily results  that  it  is  a  valid  exercise  of  power  to  enact  a 
statute  for  that  purpose.  If  a  valid  statute  is  enacted  com- 
mitting to  the  local  officers  the  power  to  govern  schools  and 
raise  revenues  for  their  maintenance,  the  Legislature  does 
provide  for  a  system  of  common  schools  "by  law,"  and  this 
is  what  the  Constitution  requires.  Public  corporations  are 
instrumentalities  of  government  through  which  the  Legisla- 
ture may  act,  and  the  acts  cf  these  agencies  of  government 
in  obedience  to  the  statute  are  the  acts  of  the  State.  Justice 
V.  City  of  Logansporty  supra,  and  authorities  cited.  When» 
therefore,  the  Legislature  makes  proper  provision  for  the 
management  of  school  aflairs  by  local  officers,  they  do  "  pro- 
vide by  law  "  for  a  system  of  common  schools. 

We  have  ascertained  and  decided  that  when  the  Legisla- 
ture makes  provision  for  the  government  and  support  of  the 
common  schools  by  providing  suitable  machinery  and  com- 
mitting the  details  of  it«  operation  to  local  officers,  they  do 
"provide  by  law"  for  a  system  of  schools,  and  all  that  re- 
mains is  to  ascertain  and  determine  whether  the  system  pro- 
vided is  a  "  general  and  uniform  "  one. 

A  system  which  grants  to  all  the  various  subdivisions  of 
the  State  equal  and  uniform  rights  and  privileges,  leaving  only 
to  the  local  authorities  the  right  to  govern  the  local  aflairs,  is 
a  general  and  uniform  system.  The  system  itself  is  general 
and  uniform,  although  the  local  officers  of  different  localitiea 
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may  not  administer  the  details  of  the  system  upon  the  same 
plan.  The  fact  that  there  is  a  difference  in  the  methods  of 
local  government  does  not  prove  that  the  system  is  not  a  gen- 
eral and  uniform  one.  It  is  impossible  to  logically  maintain 
that  a  system  which  confers  upon  all  localities  alike  the  power 
of  governing  and  maintaining  schools  is  not  a  general  and 
uniform  system.  Where  there  is  no  discrimination  made  in 
&vor  of  one  subdivision  or  against  others,  there  is  neither 
want  of  uniformity  nor  is  the  system  any  other  than  a  gen- 
eral one.  Where  the  right  of  local  government  of  schools  is 
conferred  upon  all  the  school  subdivisions  upon  the  same 
termsy  there  is  nothing  special  in  the  statute,  nor  is  there  any 
break  in  the  line  of  uniformity.  The  right  that  the  statute 
grants  is  made  free  to  all ;  its  privileges  are  denied  to  none,  and 
its  benefits  are  open  to  all  localities.  It  is  difficult,  if  not  im- 
possible, to  perceive  the  shadow  of  a  reason  for  characterizing 
the  system  as  wanting  in  uniformity  or  generality.  If  the 
system  adopted  is  uniform  and  general,  then  the  requirement 
of  the  Constitution  is  fully  complied  with,  and  all  is  done  that 
it  is  incumbent  upon  the  Legislature  to  do.  Their  work  was 
accomplished,  and  well  accomplished,  when  they  "  provided, 
by  law,  for  a  general  and  uniform  system  of  common  schools, 
wherein  tuition  shall  be  without  charge,  and  equally  open  to 
all."  It  would  be  absolutely  impossible  for  the  Legislature 
to  do  more  than  provide  by  law  for  a  general  and  uniform 
system  of  common  schools,  for  they  could  not  prescribe  the 
details  for  the  government  of  each  school  district  in  the  State ; 
they  could  not  devise  a  scheme  that  would  meet  the  wants 
and  necessities  of  each  district,  for  this  would  require  them  to 
determine  the  size  of  the  school-houses,  the  character  of^the 
appliances  and  furniture,  the  quantity  of  fuel  that  should  be 
consumed,  the  number  of  teachers  that  should  be  employed, 
and,  indeed,  to  make  provision  for  the  purchase  of  the  smallest 
things  needed  for  use  in  the  schools,  down  to  the  chalk  used 
in  the  blackboard  exercises.  The  people  never  meant  that 
the  Legislature  should  undertake  to  do  such  an  impracticable 
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thing;  all  they  meant  was  that  the  system  should  be  general 
and  uniform  in  the  sense  that  its  privileges  and  benefits  should 
be  extended  upon  the  same  terms  and  conditions  to  ail  the 
ijchool  districts  of  the  State,  and  their  meaning  is  well  ex- 
pressed in  their  Constitution.  When  the  Legislature,  by  a 
general  law,  left  the  local  school  government,  upon  the  same 
terms  and  conditions,  to  all  the  school  districts  of  the  State  of 
like  character  and  condition,  they  did  provide  by  law  for  a 
general  and  uniform  system,  and  so  have  not  disobeyed  the 
<x>mmand  of  the  people.  Our  conclusion  is  fortified  by  most 
ample  and  satisfactory  authority.  In'  speaking  of  a  provision 
of  the  Constitution  of  a  similar  import  to  the  one  under  im- 
mediate discussion,  it  was  said :  "  This  does  not  mean  that  the  • 
rate  of  assessment  shall  be  uniform  and  equal  for  all  pur- 
poses throughout  the  State,  CUy  of  Richmond  v.  ScoU,  48  Ind. 
£68;  but  it  clearly  does  require  a  uniform  and  equal  rate 
throughout  the  locality  in  which  the  particular  tax  is  levied ; 
if  for  State  purposes,  then  in  all  parts  of  the  State  alike ;  if 
for  coudty  purposes,  in  the  entire  county ;  and  so  in  township, 
town  or  city,  for  the  local  purposes  of  each."  Loftin  v.  Ottt- 
2enB  Ncuei  Bank,  85  Ind.  341. 

In  the  Oity  of  Richmond  v.  Scotty  supra,  this  was  the  lan- 
guage of  the  court:  "The  constitution,  article  10, section  1, 
provides,  that  ^  the  Greneral  Assembly  shall  provide  by  law  for 
a  uniform  and  equal  rate  of  assessment  and  taxation ;  and  shall 
prescribe  such  regulations  as  shall  secure  a  just  valuation  for 
taxation  of  all  property,  both  real  and  personal/  etc.  Without 
•deciding  whether  this  provision  of  the  constitution,  if  it  ap- 
plied to  municipal  taxation,  would  be  violated  by  the  law  in 
■question,  we  are  of  opinion  that  the  provision  can  have  no 
reference  to  municipal  taxation.  There  can  not,  in  the  na- 
ture of  things,  be  a  uniform  rate  of  taxation  for  municipal 
purposes.  Taxes  for  corporate  purposes  can  not  be  equal. 
The  wants  and  necessities  of  towns  and  cities  can  not  be 
equal.     Some  require  a  higher  and  some  a  lower  rate  of  tax- 
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atioD.     *     *     *     We  are  of  opinion  therefore,  that  the  law 
is  not  UDOonstitutional.'^ 

More  directly  applicable  to  the  case  under  examination  is 
the  reasoning  in  Kent  v.  Tovm  of  Kentland,  62  Ind.  291, 
where  it  was  said :  "  The  main  question  presented — indeed  the 
only  one  discussed  in  the  appellant's  brief— is  the  constitu- 
tionality of  the  law  under  which  the  tax  is  sought  to  be  col- 
lected. The  constitution  requires,  that  Uhe  General  Assem- 
bly shall  provide  by  law  for  a  uniform  and  equal  rate  of 
assessment  and  taxation/  Art.  10,  sec.  1.  It  is  contended 
by  the  appellant,  that  the  law  in  question  does  not  provide 
a '  uniform  and  equal  rate  of  assessment  and  taxation.'  The 
law  under  which  the  tax  is  assessed,  cited  above,  provides, 
that  ^  persons  residing  outside  of  any  such  city  or  town  and 
electing  to  be  transferred  to  such  town  or  city  for  educational 
purposes,  or  who  shall  send  their  children  to  the  school  taught 
in  any  such  building,  shall,  with  their  property,  be  liable  to 
such  tax  as  if  they  resided  in  such  city  or  town,  on  all  prop- 
erty owned  by  said  person  in  the  township  where  such  city 
or  town  is  located.'  The  16th  section  of  the  common  school 
act  provides,  that,  when  .persons  can  be  better  accommodated 
at  the  school  of  an  adjoining  township,  incorporated  town  or 
city,  they  may,  upon  request,  be  transferred  for  educational 
purposes  to  such  adjoining  school.  Section  17  provides,  that 
each  person  so  transferred  may  be  taxed  for  the  benefit  of 
the  school  they  so  enjoy,  points  out  the  method  by  which  he 
may  be  so  taxed,  and  declares  that  the  payment  of  such  tax 
shall '  release  his  property  from  special  school  tax,  in  the  town- 
ship in  which  he  resides.'  1  R.  S.  1876,  p.  785.  The  later 
law,  above  quoted,  under  which  the  tax  in  question  was 
levied,  provides,  that  those  who  send  their  children  to  such 
adjoining  school  shall  be  so  taxed,  as  well  as  those  who  are 
transferred  for  educational  purposes.  We  can  see  nothing  un- 
constitutional in  any  of  these  acts.  They  are  '  uniform  and 
equal '  in  the  rate  of  assessment  &nd  taxation,  operate  through- 
out the  State,  and  upon  all  persons  in  the  same  circumstances, 
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alike.  Of  course,  the  facts  upon  which  these  laws  act  are  not- 
equal  and  uniform,  but  continually  vary ;  and  a  municipal 
law  can  no  more  act  without  facts,  than  the  law  of  gravita- 
tion can  act  without  matter.  The  laws,  by  which  counties 
and  townships  levy  and  collect  taxes  for  their  own  use,  are 
uniform  and  equal,  yet  the  rates  of  assessment  and  taxation 
in  one  county  or  township,  as  compared  with  another  county 
or  township,  are  not  uniform  and  equal,  and  may  vary  from 
year  to  year.  Those  changes,  in  fact,  do  not  affect  the  uni- 
formity and  equality  of  the  law."  In  City  of  South  Bend 
V.  University  of  Notre  Dame,  69  Ind.  344,  the  validity  of  a 
statute  authorizing  a  city  to  levy  a  school  tax  was  unhesi- 
tatingly sustained,  and  no  mental  vision,  however  keen,  can 
discern  any  difference  between  that  case  and  the  present, 
yet  it  only  expresses  the  principle  decided  in  all  our  cases 
except  the  very  few  that  follow  GreencasUe  3J).  v.  Black,  5 
Ind.  557.  We  have  cases  directly  upon  the  constitutional 
provision  under  immediate  mention  which  it  is  impossible  to 
distinguish  in  principle  from  the  present.  We  refer  to  those 
cases  which  hold  that  local  officers  may  levy  taxes  for  build- 
ing and  equipping  school-houses.  The  result  of  these  cases 
is  thus  stated  in  Root  v.  Erdelmeyer,  37  Ind.  225,  where 
WoRDEN,  C.  J.,  speaking  for  the  court,  said :  "  Thus  each 
civil  township  in  the  State,  as  well  as  each  incorporated 
city  and  town,  is  made  an  instrumentality  by  means  of  which 
the  educational  purposes  of  the  State  are  carried  out.  But 
when  taxes  are  assessed  by  moans  of  these  instrumentalities, 
for  building  school-houses,  they  are  assessed  for  school  or 
educational  purposes,  and  not  for  municii>al  purposes."  This 
is  a  full  declaration  of  the  whole  principle  that  rules  here, 
and  it  is  logically  impossible  to  doubt  its  soundness.  There 
are  behind  that  case  many  decisions  affirming  the  principle 
there  given  expression.  Adamson  v.  Auditor,  etc.,  9  Ind.  174 ; 
Rose  V.  Bath  Tp.,  10  Ind.  18;  City  of  Lafayette  v.  Jenne^^s,, 
10  Ind.  70;  Conwell  v.  (fBrien,  11  Ind.  419;  Covington,  etc.^ 
Co.  V.  Auditor,  etc.,  14  Ind.  331 ;  Nill  v.  Jenkinson,  15  Ind.  425. 
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If  it  be  true  that  the  local  authorities  may  be  invested  with 
authority  to  levy  taxes  to  build  school-houses,  then  it  must 
also  be  true  that  they  may  be  invested  with  authority  to  levy 
taxes  to  employ  teachers,  for  it  is  not  possible  to  make  any. 
distinction  between  the  right  to  employ  persons  to  impart  in- 
struction to  the  pupils  and  the  right  to  provide  places  where 
the  instruction  shall  be  imparted.  If  the  power  to  levy  a  tax 
to  provide  places  exists,  so,  also,  must  the  power  to  employ 
persons  to  make  use  of  the  places  provided.  No  reason  can 
be  imagined  why  it  is  not  a  violation  of  the  Constitution  for 
the  Legislature  to  delegate  to  the  local  authorities  power  to 
levy  taxes  to  build  and  equip  school-houses,  and  yet  is  a  vio- 
lation to  delegate  the  power  to  levy  taxes  to  pay  the  teachers 
who  are  to  make  use  of  the  houses.  There  is  no  just  ground 
for  severing  the  provision  of  the  Constitution  and  asserting 
that  a  statute  which  authorizes  local  officers  to  levy  a  tax  to 
build  and  equip  school-houses  is  valid,  and  one  authorizing 
the  local  officers  to  levy  a  tax  to  pay  teachers  is  void.  The 
truth  is  that  in  neither  case  is  the  statute  in  conflict  with  the 
Constitution;  but  if  in  one  case,  so  in  both.  There  is  not 
the  remotest  implication  in  the  Constitution  authorizing  the 
conclusion  that  there  is  adiflerence  between  the  right  to  levy 
taxes  for  the  purpose  of  erecting  houses  for  the  accommoda- 
tion of  the  pupils,  and  the  right  to  levy  taxes  to  pay  teachers 
for  instructing  them,  and  the  court  has  no  power  to  create 
such  an  implication.  The  act  of  teaching  implies  a  place  to 
teach  as  well  as  a  teacher.  Both  the  teaching  and  the  place 
where  instruction  is  imparted  are  embraced  within  the  lan- 
guage of  our  Constitution,  and  the  two  things  are  so  closely 
blended  that  they  can  not  be  separated.  If  the  teacher  of  a 
private  school  were  to  send  to  the  father  of  one  of  his  pupils 
an  account  for  tuition,  and  afterwards  a  bill  for  use  of  the 
place  where  the  school  was  conducted,  the  position  of  the 
teacher  would,  in  principle,  be  precisely  the  same  as  that  oc- 
cupied by  those  who  affirm  that  the  power  to  levy  a  tax  to 
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erect  school-houses  may  be  delegated^  but  the  power  to  levy 
a  tax  to  pay  teachers  can  not  be. 

The  Constitution  declares  in  very  emphatic  terms  the  duty 
of  the  Legislature  respecting  common  schools^  and  the  failure 
of  that  body  to  use  all  suitable  means  to  build  up  and  main* 
tain  the  system  would  unquestionably  be  a  grave  breach  of 
duty ;  but  the  Constitution  does  not  deny  the  right  to  the 
Legislature  to  select  the  means  of  building  up  and  encourag- 
ing schools.  The  provision  of  the  Constitution  is  that  *'  it 
shall  be  the  duty  of  the  General  Assembly  to  encourage,  by 
all  suitable  means,  moral,  intellectual,  scientific,  and  agricul- 
tural improvement,  and  to  provide,  by  law,  for  a  general  and 
uniform  system  of  common  schools.*'  This  provision  imper- 
atively enjoins  the  general  duty  upon  the  Legislature,  but 
leaves  to  them  much  discretion  as  to  the  selection  of  means- 
for  the  efficient  performance  of  that  duty,  and  if  the  local 
agencies  of  government  are  employed  to  assist  in  building  up 
the  school  system,  there  is  no  evasion  of  duty  by  the  Legis- 
lature. The  Legislature  may,  in  their  discretion,  support  all 
the  schools  of  the  State  by  means  of  a  general  levy  directly 
made  by  a  legislative  act,  or  they  may  thus  provide  for  part 
of  the  expense  of  maintaining  the  schools,  or  they  may  dele- 
gate to  local  officers  the  power  to  levy  such  taxes  as  in  their 
judgment  may  be  needed  to  supply  the  wants  of  the  local 
schools  and  make  them  useful  and  effective.  The  duty  rests 
on  the  Legislature  to  adopt  the  best  system  that  can  be  framed  ; 
but  they,  and  not  the  courts,  are  to  judge  what  is  the  best 
system.  There  is  this  limitation  on  the  legislative  power,  the 
system  muist  be  "  a  general  and  uniform  one,"  and  tuition  must 
be  free  and  open  to  all;  but  the  extent  of  this  limitation  is 
this,  and  nothing  more :  The  Legislature  can  not  make  an 
unequal  distribution  of  money  derived  from  a  general  levy^ 
make  an  unequal  general  levy,  or  grant  to  some  school  cor- 
porations benefits  or  rights  withheld  from  others.  This  is 
the  general  and  uniform  system  contemplated  by  the  Consti- 
tution. 
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The  power  to  declare  a  statute  void  on  the  ground  that  it 
is  in  conflict  with  the  Constitution,  is  peculiar  to  the  Ameri- 
can courts,  and  the  doctrine  established  by  our  cases  is  not 
found  in  other  systems  of  jurisprudence.  The  early  cases 
upon  this  subject  show  that  the  courts  at  first  asserted  this 
doctrine  with  much  hesitation,  and  there  are  still  some  writers 
who  deny  the  existence  of  the  power,  but  it  is  now  firmly 
fixed  in  our  law.  Commonwealth  v.  Qrfon,  4  Call  (Va.)  5; 
Turner  v.  Turner,  4  Call,  234;  Kamper  v.  Hawkins,  1 
Va.  Cas.  20;  United  States  v.  Todd,  13  How,  52  n. ;  Marbury 
V.  Madison,  1  Cranch,  137 ;  1  Kent  Com.  453.  The  power 
is  one  of  the  highest  possessed  by  any  judicial  tribunal  in 
the  world,  -and  is,  as  all  the  authorities  agree,  to  be  exercised 
with  the  utmost  care  and  only  in  the  clearest  cases.  If  there 
is  doubt  in  the  mind  of  the  court  as  to  the  validity  of  the 
statute,  it  must  be  resolved  in  favor  of  the  Legislature.  It 
devolves  upon  the  party  who  assails  a  statute  on  the  ground 
that  it  violates  the  Constitution  to  show  a  clear  violation  and 
to  point  out  the  provision  violated ;  fi^iiling  in  this,  his  attack 
is  unavailing.  The  courts  are  reluctant  to  declare  statutes 
unconstitutional  because  of  the  high  power  they  assert  in 
doing  so,  and  because  of  the  respect  which  is  due  to  the  judg- 
ment of  one  of  the  co-ordinate  departments  of  government. 
In  exercising  this  power  the  courts  necessarily  overthrow  the 
judgment  of  the  Legislature  that  enacted  the  statute  and  of 
the  chief  executive  who  approved  it,  and  it  is  just  that  they 
should  assert  the  power  only  in  very  clear  cases.  This  con- 
sideration leads  to  the  conclusion  that  courts  should  overrule 
their  own  decisions  rather  than  assume  a  power  which  places 
them  above  the  executive  and  legislative  departments  of  the 
government,  in  cases  where  investigation  has  convinced  them 
that  their  former  decisions  were  erroneous.  Much  less  evil 
will  result  from  a  departure  from  former  decisions  than  from 
an  assumption  of  so  great  a  power  as  that  of  declaring  statutes 
unconstitutional.  The  rule  of  stare  decisis  has  not  been  held 
not  to  apply  with  its  usual  force  and  vigor  to  decisions  upon 
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Constitutional  questions.  In  a  case  not  unlike  the  present  it 
was  decided  that  ^^  The  rule  of  stare  decisis  applies  when  a 
decision  has  been  recognized  as  a  law  of  property,  and 
conflicting  demands  have  been  adjusted,  and  contracts  made 
with  reference  to  and  on  faith  of  it;  but  not  to  questions 
involving  the  construction  and  interpretation  of  the  organic 
law,  the  structure  of  the  government,  and  the  limitations 
upon  the  legislative  and  executive  power."  Willis  v.  Otoen, 
43  Texas,  41.  Another  court  announces  a  similar  conclusion 
and  assigns  this,  among  other  reasons,  for  its  conclusion : 
^^  That  upon*  a  constitutional  question  as  to  which  we  have 
no  doubt,  we  can  not  follow  a  former  decision  against  our 
present  conviction,  for  the  reason  that  to  do  so  would  vio- 
late our  oath  to  support  the  constitution."  Kneeland  v.  Oity 
of  Milwaukee,  15  Wis.  454,  p.  692. 

Here  we  are  not  embarrassed  by  the  consideration  that 
property  rights  have  been  acquired  on  the  faith  of  the  deci- 
sion in  Oreenea^stte  Tovmship  v.  Black,  supra,  for  it  is  now 
more  than  eighteen  years  since  the  statute  under  examination 
was  enacted,  and  for  all  these  years  it  has  stood  as  the  un- 
questioned law  of  the  land.  Much  greater  disturbance  would 
be  produced  in  returning  to  the  decision  in  that  case  than  in 
acquiescing  in  the  decision  of  the  executive  and  legislative 
departments  of  the  government  so  long  approved  by  our  peo- 
ple. But  more  than  this,  we  have  had  since  1857  a  decision 
adverse  in  principle  to  the  doctrine  of  Cheencastle  Township 
V.  Black,  supra,  and  many  other  decisions  of  more  modem 
date  clearly  hostile  to  it.  In  truth,  an  assertion  now  of  the 
doctrine  of  that  case  ivould  unsettle  the  law  upon  the  subject 
of  drainage,  of  roads,  of  courts,  and  upon  a  great  many  other 
.subjects,  for,  in  deciding  constitutional  questions  involving 
the  meaning  of  provisions  of  a  similar  import  to  the  phrase 
'^a  general  and  uniform  system,"  the  court  has  taken  a  very 
diflerent  view  from  that  asserted  in  the  case  of  OreencasOe 
Tovmship  v.  Black,  supra.     We  can  not  cite  all  of  the  cases 
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bearing  upon  this  general  subject,  but  content  ourselves  with 
adding  to.those  already  cited  the  following:  Gombs  v.  State, 
26  Ind.  98,  see  p.  99;  Clem  v.  State,  33  Ind.  418,  p.  421 ; 
GaUile  v.  State,  29  Ind.  409;  State  v.  Tucker,  46  Ind,  365; 
(hrj/  V.  Carter,  48  Ind.  327  (17  Am.  R.  738) ;  Kelly  v.  State, 
exrel.,92  Ind.  236;  Wishmier  v.  State,  97  Ind.  160,  auth. 
p.  162;  State,  ex  rd.,\.  Gray,  93  Ind.  303;  M(m7d  v.  State, 
exrd.,  90  Ind.  29  (46  Am.  R.  1©2);  Gardner  v.  Haney,S6 
Ind.  17;  Sauer  v.  Tunning,  81  Ind.  366;  State,  ex  rel,  v. 
Board,  etc.,  101  Ind.  96. 

It  will  be  clear  to  any  one  who  studies  our  cases  that  the 
decision  in  Greenca^ftle  Toumship  v.  Black,  supra,  has  long 
since  been  overruled  in  so  &r  as  it  denies  the  power  of  the 
Legislature  to  empower  school  corporations  to  levy  what  is 
called  a  tuition  tax,  and  all  that  it  is  incumbent  upon  us  to 
do  here  is  to  announce  as  the  result  of  these  decisions,  that 
it  is  overruled  in  so  &r  as  it  asserts  a  doctrine  inconsistent 
with  them.  If,  however,  the  decision  was  not  in  principle 
overruled  by  the  cases  to  which  we  have  referred,  we  should 
nevertheless  feel  it  our  duty  to  overrule  it  now,  because  we 
are  convinced  that  in  the  respect  indicated  it  was  not  well  de- 
cided, and  for  the  reason  that  the  statute  now  in  force  has 
been  so  long  and  uniformly  acquiesced  in  that  we  ought  not 
to  return  to  the  doctrine  of  that  case  unless  quite  well  satis- 
fied of  its  soundness ;  nor,  as  we  have  shown,  are  we  embar- 
rassed by  any  of  the  considerations  which  generally  make 
courts  reluctant  to  depart  from  former  decisions.  There  is 
another  point  in  Greenoastle  Township  v.  Bla^ck,  supra,  which 
was  the  controlling  one,  and  upon  which  the  conclusion  might 
perhaps  have  been  rested,  and  it  Was  really  not  necessary  to 
the  decision  of  the  case  before  the  court  to  decide  the  question 
which  IS  here  the  dominating  one.  The  point  to  which  we 
refer  was  that  decided  in  Maize  v.  State,  4  Ind.  342,  namely : 
''The  law-making  power  being  vested  by  the  Constitution  of 
1861  in  the  General  Assembly,  the  exercise,  by  any  other 
Vol.  102.— 21 


109 

38S 

127 

413 

102 

828 

131 

104 

102 

323 

134 

427 

103 

:\22 

138 

372 

1U2 

322 

140 

441 

m- 

■ra 

m 

135 



102 

322 

148 

78 

148 

608 

149 

77 

IIM 

44« 

ll50 

451 

\m 

-a| 

|154 

J¥^ 

322  SUPREME  COURT  OF  INDIANA, 

The  Exchange  Bank  v.  Anlt  et  al 

body,  of  the  power  to  make,  sanction,  suspend,  or  give  effect 
to,  the  laws  is  necessarily  excluded/' 

Judgment  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  complaint. 

Filed  June  18, 1885. 


Ifo.  11,723. 

The  Exchange  Bank  v.  Ault  et  al. 

J0DOME3^. — ChlkUeralAUaek, — Breawmplion, — Pteading, — Where  a  jadgment 
10  attacked  collaterally  bj  any  pleading,  all  reasonable  presumptions  will 
be  indulged  in  favor  of  its  validity,  and  the  facts  alleged  must  be  such 
as  will  overcome  them. 

Same. — NUiee  of  Pendeney  of  Action, — Where  a  party  seeks,  by  complaint 
or  cross  complaint,  to  impeach  the  judgment  of  a  court  of  superior  fn- 
rbdiction,  on  the  ground  that  he  had  no  legal  notice  of  the  pendency  of 
the  action  in  which  it  was  rendered,  he  must  allege  what,  if  anything, 
is  shown  by  the  record  in  relation  to  the  issue  and  service  of  process  on 
him. 

Same. — JurMidion. — Where  a  court  has  jurisdiction  of  the  subject-mat- 
ter, it  will  be  presumed,  in  the  absence  of  any  showing  to  the  contrary^ 
that  it  acquired  jurisdiction  of  the  person  before  rendering  judgment 

Same. — CoUaieral  Attack  by  Party  to  Record. — Where  a  party  to  a  judgment 
seeks  to  impeach  its  validity  and  have  it  declared  void,  in  a  subsequent 
action,  by  the  allegation  of  facts  dehors  the  record  and  not  apparent  on 
the  face  of  the  judgment,  such  an  attack  is  a  eollateral  one,  and  can  not 
be  made  by  a  party  to  the  record. 

From  the  Owen  Circuit  Court. 
8.  0.  Pickens  and  /.  H.  Fowler,  for  appellant. 
W.  R,  Harrison,  W,  E.  McOord  and  J,  C.  Robinson,  for 
appellees. 

HoWK,  J. — The  appellant,  the  Exchange  Bank,  as  plaintiff^ 
commenced  this  action  against  the  appellees,  Henry  J.  Ault, 
Elizabeth  Ault,  Thomas  B.  Ault  and  Mary  A.  Ault,  as  de- 
fendants. Appellant's  complaint,  as  filed,  contained  two  par* 
agraphs ;  but,  before  the  trial  of  the  cause,  the  first  paragraph 
was  withdrawn,  and  it  need  not  be  further  noticed.     lu  it& 
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second  paragraph  of  complaint  appellant  alleged  that  it  and 
the  appellees  were  the  owners  in  fee  simple  and  tenants  in 
common  of  certain  described  real  estate  in  Owen  county ;  that 
no  person  or  persons,  or  corporation,  other  than  appellant  and 
the  appellees,  had  any  interest  in  or  title  to  such  real  estate, 
or  any  part  thereof,  in  possession,  remainder,  reversion  or 
otherwise;  that  appellant  was  the  owner  of  the  undivided 
two-thirds  part  of  such  real  estate,  and  that  the  appellees  were 
the  owners  of  the  residue  thereof.  Wherefore  appellant  prayed 
for  partition,  etc. 

The  appellees  jointly  answered  by  a  general  denial  of  the 
complaint;  and  the  appellee  Thomas  B.  Ault  separately  filed 
a  cross  complaint  in  four  paragraphs.  Appellant's  demurrer 
was  sustained  as  to  the  first  paragraph,  and  overruled  as  to  the 
second,  third  and  fourth  paragraphs  of  such  cross  complaint, 
and  these  latter  paragraphs  appellant  answered  by  a  general 
denial.  The  issues  joined  were  tried  by  a  jury,  who  after- 
wards returned  into  court  a  special  verdict.  The  appellee 
Thomas  B.  Ault  moved  the  court  for  a  judgment  in  his  fevor 
on  the  special  verdict;  and  pending  such  motion  appellant 
moved  the  court  in  writing  "  to  render  a  special  finding  of 
its  own  in  writing  of  the  facts,  from  the  evidence  in  the  cause, 
upon  which  to  give  its  conclusions  of  law  and  render  judg- 
ment herein."  Appellant's  motion  was  overruled  by  the  court, 
and  the  motion  of  appellee  Thomas  B.  Ault  was  sustained 
by  the  court,  and  judgment  was  rendered  accordingly. 

The  first  error  of  which  appellant  complains  is  the  over- 
ruling of  its  demurrer  to  the  second,  third  and  fourth  para- 
graphs of  Thomas  B.  Ault's  separate  cross  complaint. 

In  the  second  paragraph  of  his  cross  complaint  Thomas  B. 
Ault  alleged  that  he  was  the  owner  in  fee  simple,  in  his  own 
right,  of  the  land  described  in  appellant's  complaint;  that  the 
only  claim  of  the  appellant  in  or  to  such  land  consisted  in  a 
judgment  and  decree  of  the  court  below,  rendered  on  the 
18th  day  of  December,  1877,  in  an  action  wherein  appellant 
was  then  plaintiff  and  Thomas  B.  Ault  was  defendant,  and 
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wherein  it  was  set  forth  that  appellant  had  recovered,  before 
that  time,  in  such  court  a  certain  judgment  against  Henry  J. 
Ault  and  one  George  White,  and  that  Henry  J.  Ault  had,  be- 
fore that  time,  fraudulently  conveyed  such  land  to  Thomas  B. 
Ault  to  defraud  his  creditors,  and  in  which  action  such  de- 
cree was  rendered  upon  a  pretended  default  of  Thomas  B. 
Ault  to  answer  and  defend  such  action ;  that  such  decree  was 
to  the  effect  that  such  land  of  Thomas  B.  Ault  was  subject  to 
and  should  be  sold  to  satisfy  such  judgment  against  Henry 
J.  Ault  and  George  White,  and  there  was  a  pretended  sale 
under  such  decree  to  the  appellant  of  such  land,  and  a  deed 
by  the  sheriff  of  Owen  county  to  appellant,  in  pursuance  of 
such  sale. 

And  Thomas  B.  Ault  averred  that  appellant  ought  not  to 
have  or  maintain  this  action,  or  any  benefit  or  advantage  of, 
or  right  or  claim  under,  its  aforesaid  decree  or  the  sheriff's 
sale  or  conveyance  of  such  land,  because,  he  said,  appel- 
lant's aforesaid  action  against  him  was  begun  for  the  purpose 
of  secretly  and  without  his  knowledge  procuring  an  advantage 
of  him  and  securing,  in  like  manner  and  without  his  knowl- 
edge, a  lien  upon  his  land ;  that,  in  pursuance  of  this  pur- 
pose, the  appellant,  on  the  18th  day  of  December,  1877, 
though  it  well  knew  that  Thomas  B.  Ault  had  no  knowledge 
of  the  commencement  or  pendency  of  such  action,  and  well 
knew  that  he  was  the  owner  in  good  faith  of  such  land,  and 
that  neither  George  White  nor  Henry  J.  Ault  had  any  interest 
therein,  and  that  Henry  J.  Ault  had  not  fraudulently  con- 
veyed such  land  to  him  to  defraud  his  creditors,  but  intend- 
ing thereby  to  cheat  and  take  from  him  his  land,  unjustly  and 
without  cause,  caused  such  decree  to  be  entered  against  him 
as  by  default ;  that,  in  further  pursuance  of  such  purpose,  the 
appellant,  well  knowing  that  if  Thomas  B.  Ault  had  informa- 
tion of  such  action  or  decree  within  two  years  from  and  after 
the  rendition  thereof,  he  would  have  caused  and  had  the  same 
to  be  set  aside,  caused  and  permitted  such  decree  to  remain 
without  any  proceeding  thereon,  until  the  —  day  of  February, 
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1881,  and  kept  him  in  ignorance  during  all  that  time  of  such 
action  and  decree,  and  thereby  prevented  him  from  making 
application  to  have  the  same  set  aside;  that,  in  fact,  as  appel- 
lant well  knew,  no  summons  or  other  notice  was  ever,  at  any 
time,  given  Thomas  B.  Ault  of  the  aforesaid  action  to  subject 
his  land  to  sale  on  appellant's  judgment  against  Henry  J. 
Aalt  and  George  White ;  and  that  he  had  no  knowledge  or 
notice  of  such  decree- to  sell  his  land  until  long  after  its  sale 
thereunder,  and  more  than  three  years  after  the  pretended 
entry  thereof;  that  such  land  Wlonged  to  Thomas  B.  Ault 
absolutely,  when  such  decree  was  rendered  and  the  sheriff  ^s 
sale  thereof  made,  and  Henry  J.  Ault  or  Greorge  White  had 
no  interest  therein,  and  neither  of  them  had  conveyed  such 
land  to  him  to  defraud  their,  or  either  of  their  creditors. 
Wherefore  Thomas  B.  Ault  prayed  judgment  that  appellant's 
decree  against  him  of  December  18th,  1877,  be  set  aside  as 
fraudulent  and  void,  together  with  all  proceedings  thereun- 
der, that  he  be  adjudged  the  fee  simple  owner  of  such  land, 
and  that  appellant  be  enjoined  from  setting  up  claim  thereto 
ur  lien  thereon  by  reason  of  such  decree  or  sale  thereunder, 
and  for  all  other  proper  relief. 

Of  the  third  paragraph  of  Thomas  B.  Ault's  cross  com- 
plaint, which  is  *'  the  ordinary  paragraph  for  quieting  title,''  in 
their  brief  of  this  cause,  appellant's  counsel  say  :  "  We  think 
it  is  good."  We  need  not,  therefore,  notice  this  third  para- 
graph further,  in  this  connection. 

The  fourth  paragraph  of  such  cross  complaint  contains  all 
the  allegations  of  the  second  paragraph,  in  substantially  the 
same  language ;  and,  as  we  have  given  a  full  summary  of  the 
^second  paragraph,  these  allegations  need  not  be  repeated  here. 
The  fourth  paragraph  also  stated  some  additional  matters, 
which  are  not  found  in  the  second  paragraph,  namely :  That 
appellant  concealed  the  rendition  of  its  decree  from  the  cross 
complainant,  for  more  than  four  years  thereafter,  and  kept 
him  in  ignorance  thereof  until  the  commencement  of  this  ac- 
tion, by  withholding  process  thereon  during  that  time,  and 
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removing  the  papers  and  records  in  the  aforesaid  cause  from 
the  office  of  the  clerk  of  such  court;  that  after  the  rendition 
of  its  decree,  appellant  treated  and  acknowledged  such  land 
as  the  property  of  the  cross  complainant,  by  causing  the  same 
to  be  levied  on  as  his  property ;  that  long  prior  to  the  time 
of  the  execution  gf  Henry  J.  Ault's  deed  to  the  cross  com- 
plainant, which  deed,  appellant  alleged,  was  executed  to  de- 
fraud the  creditors  of  Henry  J.  Ault^  the  cross  complainant 
had  been  the  owner  and  in  the  possession  of  the  land  de- 
scribed in  such  deed  and  in  the  cross  complaint  and  in  ap- 
pellant's complaint ;  that  prior  to  the  execution  of  such  deed, 
Henry  J.  Ault  had  been  the  owner  and  in  the  possession  of 
an  adjoining  tract  of  land  of  about  equal  quantity  and  value 
as  that  of  cross  complainant;  that  prior  to  the  Execution  of 
such  deed,  the  paper  and  record  title  to  all  such  lands  had 
been  in  the  names  of  Henry  J.  Ault  and  Thomas  B.  Ault 
jointly,  and  that  the  deed  of  Henry  J.  Ault  to  the  cross 
complainant  was  executed  at  the  same  time  with  a  deed  by 
the  latter  to  Henry  J.  Ault  of  such  adjoining  tract,  to  con- 
firm and  carry  out  a  partition  previously  made  between  them ; 
and  that  the  appellant  well  knew  all  the  facts  aforesaid  at  the 
time  it  commenced  its  aforesaid  action  and  procured  the  en- 
try of  such  decree  therein.  In  this  fourth  paragraph,  the 
cross  complainant  prayed  judgment  that  the  default  and  de- 
cree against  him,  in  appellant's  previous  suit,  might  be  set 
aside  and  he  be  permitted  to  defend  such  suit  to  set  aside  his 
deed,  etc. ;  that  appellant  might  be  forever  enjoined  from  en- 
forcing such  default  and  decree,  and  from  claiming  title  to 
such  land  or  any  part  thereof  by  virtue  of  the  sale  and  deed 
under  such  decree ;  that  the  cross  complainant  be  adjudged  the 
absolute  owner  of  such  land,  and  for  all  other  proper  relief. 

It  is  at  least  doubtful,  as  it  seems  to  us,  whether  the  matters 

.  alleged  in  either  the  second  or  fourth  paragraphs  of  Thomas 

B.  Ault's  cross  complaint,  in  this  cause,  can  be  regarded  as 

proper  matters  of  counter-claim  or  cross  complaint  in  such 
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an  action.  But,  waiving  this  point,  we  will  consider  and  de- 
cide the  question  presented  by  the  ruling  upon  appellant^s 
demurrer  and  the  error  assigned  thereon,  whether  or  not  the 
&cts  stated  in  either  the  second  or  fourth  paragraphs. of  the 
cross  complaint  are  sufficient  to  show  that  the  decree,  of 
which  Thomas  B.  Ault  complains,  is  absolutely  void  for  the 
want  of  process  or  the  service  thereof.  It  is  manifest,  we 
think,  that  each  of  these  paragraphs  of  cross  complaint  were 
pleaded  by  the  cross  complainant  for  the  purpose  of  showing 
that  the  decree  of  the  court,  under  which  the  appellant 
claimed  title  to  the  land  in  controversy,  was  absolutely  void. 
Of  course,  the  cross  complainant's  attack  upon  the  validity 
of  such  decree  is  a  collateral  attack,  and  unless  the  fitcts 
stated  by  him,  in  the  paragraphs  under  consideration,  are 
sufficient  to  show  that  the  decree  was  and  is  void,  the  para- 
graphs are  bad,  and  the  demurrers  thereto  ought  to  have  been 
sustained. 

In  considering  such  questions,  every  presumption  is  in- 
dulged in  favor  of  the  validity  of  the  judgment  or  decree 
iwught  to  be  imi)eached ;  and  where  its  validity  is  called  in 
question  in  or  by  any  pleading,  the  fects  stated  therein  must 
be  such  as  will  overcome  or  exclude  all  reasonable  presump- 
tions in  its  favor.  Where  a  party  seeks,  by  complaint  or 
cross  complaint,  to  impeach  the  judgment  or  decree  of  a 
court  of  superior  jurisdiction,  ujwn  the  ground  that  he  had 
no  legal  notice  of  the  pendency  of  the  action  wherein  such 
judgment  or  decree  was  rendered,  it  is  necessary  that  he 
should  allege  in  his  pleading  Avhat,  if  anything,  is  shown  by 
the  record  in  relation  to  the  issue  and  service  of  process  on 
him  in  such  action.  The  Owen  Circuit  Court  had  jurisdic- 
tion of  the  subject-matter  of  such  action,  and  we  are  bound 
to  presume,  in  the  absence  of  any  averment  to  the  contrary, 
that  the  court  had  acquired  jurisdiction  of  the  person  of  the 
cross  complainant,  before  it  rendered  the  decree  against  him, 
which  he  asked  the  court,  in  the  pending  suit,  to  set  aside 
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and  declare  void.  If  the  record  of  the  former  action  shows, 
as  we  must  presume  that  it  does  in  the  absence  of  any  alle- 
gation to  the  contrary,  that  the  court  below  had  acquired 
jurisdiction  of  the  person  of  Thomas  B.  Ault  by  the  issue 
and  service  of  a  summons  on  him  in  such  action  before  it 
entered  the  default  and  decree  against  him  therein,  of  which 
he  now  complains,  it  is  certain,  we  think,  that  he  can  not  im- 
peach or  avoid  such  judgment  or  decree  in  this  collateral  suit. 

We  have  given  the  substance  of  the  second  and  fourth 
paragraphs  of  the  cross  complaint,  almost  in  the  language  of 
the  pleader.  It  will  be  readily  seen  therefrom  that  Thomas 
B.  Ault  did  not  allege,  in  either  of  such  paragraphs,  that  a 
summons  had  not  been  issued  for  him  in  the  former  action^ 
requiring  him  to  appear  and  answer  appellant's  complaint 
therein,  nor  that  such  summons  had  not  been  duly  and  legally 
served  on  him,  in  the  manner  required  by  law,  the  proper 
time  before  he  was  defaulted  and  the  decree  was  rendered 
therein,  which  he  asks  to  have  set  aside  and  declared  void. 
In  the  absence  of  such  allegations,  we  must  presume  that  a 
summons  was  duly  served  on  Thomas  B.  Ault  in  such  former 
action  ;  that  such  summons  was  legally  served  on  him  by  the 
proper  officer ;  that  proof  of  such  service  was  made  to  the 
satisfaction  of  the  court  before  the  rendition  of  the  decree 
therein,  and  that  all  these  facts  are  shown  by  the  record  of 
such  action.  With  the  presumptions  which  must  be  indulged 
in  favor  of  the  validity  of  the  decree,  and  in  the  absence  of 
averments  to  the  contrary,  it  is  clear,  we  think,  that  neither 
of  the  paragraphs  of  the  cross  complaint  we  are  now  consid* 
ering  stated  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellant,  or  to  entitle  Thomas  B.  Ault  to  the 
relief  demanded  therein. 

We  have  said  that,  in  each  of  the  second  and  fourth  para- 
graphs of  his  cross  complaint,  Thomas  B.  Ault  has  made  a 
collateral  attack  upon  the  validity  of  the  decree  rendered 
against  him  in  the  appellant's  former  action.     He  has  not 
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averred,  in  either  of  such  paragraphs,  that  any  of  the  facts 
stated  therein,  upon  or  by  reason  of  which  he  claims  that  the 
decree  in  the  former  action  is  void  and  should  be  set  aside, 
are  shown  in  any  manner  in  or  by  the  record  of  such  action. 
In  the  absence  of  any  such  averment  we  are  bound  to  pre- 
sume, in  aid  of  such  decree,  that  none  of  the  facts  stated  are 
shown  in  or  by  such  record ;  and  that  such  record  is  regular 
and  not  defective  in  any  particular.  Where  a  party  to  a 
judgment  or  decree  seeks  to  impeach  its  validity  and  have  it 
declared  void,  in  a  subsequent  action,  by  the  allegation  of 
fects  wholly  dehars  the  record  of  such  judgment  or  decree 
and  not  apparent  on  its  face,  such  an  attack  upon  its  validity 
is  a  collateral  attack.  Beid  v.  Mitchdlj  93  Ind.  469;  Rogers 
V.  Beauchampy  ante,  p.  33.  It  is  settled  by  many  decisions 
of  this  court  that  such  an  attack  upon  the  validity  of  a  judg- 
ment or  decree  can  not  be  made  by  a  party  to  the  record. 
Reed  v.  WhitUmj  78  Ind.  579;  Oppenheim  v.  Pittsburgh,  etc., 
R.  W.  Co.,  85  Ind.  471 ;  Smith  v.  Hess,  91  Ind.  424;  Young 
v.  Wells,  97  Ind.  410;  Smith  v.  Clifford,  99  Ind.  113.  * 

For  the  reasons  given,  we  are  of  opinion  that  the  court 
erred  in  overruling  appellant's  demurrers  to  the  second  and 
fourth  paragraphs  of  Thomas  B.  Ault's  cross  complaint. 

Other  errors  are  assigned  by  appellant,  and  have  been  dis- 
cussed by  counsel  in  their  briefs  of  this  cause,  but  as  the  con- 
clusion we  have  reached,  in  relation  to  the  insufficiency  of 
the  paragraphs  of  cross  complaint,  will  require  a  reversal  of 
the  judgment,  and,  perhaps,  a  change  of  the  issues  in  the 
cause,  we  need  not  now  consider  such  other  errors.  They  are 
not  likely  to  occur  again  upon  a  new  trial  of  the  cause. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrers  to  the  sec- 
ond and  fourth  paragraphs  of  cross  complaint,  and  for  fiirther 
proceedings. 

FUed  June  12, 1885. 
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No.  11,897. 

Watkins  et  al.  v.  Winings. 

Title  to  Real  Estate.— -Epicfeiwe. — Oolor  of  TUU. — A  party  in  poesesBion 
has  a  right  to  give  in  evidence  a  sheriff's  deed  although  the  decree  on 
which  it  is  founded  may  not  be  yalid|  for  a  void  deed  may  give  color  of 
title.  ^ 

Taxes. —  Void  Sale. — Trawler  of  Lien,— A  purchaser  at  a  tax  sale  may  ac- 
quire a  lien  although  the  sale  is  void. 

Same. — Subrogation, — Where  a  sale  made  on  a  decree  foreclosing  a  lien  for 
taxes  is  void,  the  purchaser  at  such  sale  will  be  subrogated  to  the  rights 
of  the  lien-holders. 

-Quieting  Titlb.— -Ejjfec^  of  Decree.— JStrufencc— -A  decree  quieting  title  cuts 
off  all  liens  not  protected  by  proper  provisions  in  the  decree,  and  in  order 
to  prevent  this  result  a  defendant  in  a  suit  to  quiet  title  has  a  right  to 
prove  the  character  of  a  lien  held  by  him. 

From  the  Henry  Circuit  Court. 

/.  Brown  and  W.  A.  Broitm,  for  appellants. 

Elliott,  J. — This  is  an  action  to  recover  possession  of 
land  and  to  quiet  title,  instituted  by  the  appellee.  The  fiicts 
are  substantially  these :  In  1867  the  firm  of  Forkner  &  Win- 
ings, composed  of  Micajah  Forkner  and  Samuel  Winings,  be- 
•came  the  owners  of  the  lot  in  controversy;  in  1871  Robert 
and  Franklin  Newcom  obtained  judgment  against  Micajah 
Forkner  on  a  note  executed  by  him,  for  one  hundred  and 
sixty-five  dollars;  on  this  judgment  Forkner's  interest  was 
sold  on  the  28th  day  of  May,  1881,  and  bought  by  the  ap- 
pellee, and  in  September,  1882,  she  obtained  a  quitclaim  deed 
from  the  heirs  of  Joseph  Winings,  deceased ;  Joseph  Winings 
obtained  title  to  the  lot  from  Samuel  Winings  in  1874 ;  taxes 
accumulated  upon  the  lot,  and  on  the  10th  day  of  February, 
1875,  it  was  sold  to  Wilson  Winings,  who  received  a  deed 
from  the  auditor  iu  February,  1877.  The  appellants  are  the 
heirs  of  John  J.  Watkins,  who  purchased  at  a  sale  made  upon 
a  decree  obtained  by  Wilson  Winings  decreeing  a  lien  in  his 
favor  for  taxes  paid  by  him. 

The  appellants  offered  in  evidence  the  papers  and  record  in 
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a  suit  brought  by  Wilson  Winings  against  Benjamin  F.  Wise- 
hart^  and  offered  also  the  deed  executed  by  the  sheriff  upon 
the  decree.  We  have  not  been  favored  with  any  brief  from 
the  appellee^  and  our  unaided  investigation  has  not  enabled 
us  to  find  any  ground  upon  which  this  ruling  can  be  sus- 
tamed. 

The  appellants  had  a  right  to  show  the  title  by  which  they 
were  in  possession.  The  right  to  show  title  is  one  thing,  and 
the  effect  of  the  title  shown  quite  another.  Color  of  title  may 
arise  from  a  void  deed,  yet  it  will  protect  the  party  in  posses- 
sion under  it  from  being  treated  as  a  mere  trespasser.  The 
appellants  ought  to  have  been  permitted  to  give  their  deed 
from  the  sheriff  in  evidence,  and,  as  showing  its  foundation, 
the  record  of  the  suit  in  which  was  rendered  the  decree  upon 
which  the  sale  was  made.  It  is  true  that  the  judgment  did 
not  bind  the  appellee,  for  neither  she  nor  her  grantors  were 
parties  to  the  action ;  but,  while  this  is  true,  it  is  also  true 
that  the  sheriff's  deed  gave  color  of  title  and  conferred  the 
right  to  prove  the  foundation  upon  which  it  rested.  But  there 
is  still  another,  and,  perhaps,  stronger  reason  why  the  evi- 
dence should  have  been  admitted.  The  sale  for  taxes,  al- 
though void,  conferred  color  of  title  and  gave  Wilson  Win- 
ings a  lien,  for  it  is  well  settled  that  the  lien  remains  although 
the  sale  is  absolutely  void.  Rowe  v.  Peahody,  ante,  p.  198. 
The  lien  for  taxes  existed  against  the  land,  and,  although  the 
sale  on  the  decree  rendered  against  Wisehart  was  ineffectual 
to  convey  title,  yet  Watkins  obtained  the  lien  of  the  execution 
plaintiff,  Wilson  Winings.  It  is  a  just  principle,  and  a  fa- 
miliar one,  that  a  purchaser  at  an  invalid  sheriff's  sale  will 
be  subrogated  to  the  rights  of  the  execution  plaintiff,  and  will 
succeed  to  the  lien  which  the  decree  attempted  to  enforce. 
Bodkin  v.  Merit,  ante,  p.  293;  Short  v.  Sears,  93  Ind.  505; 
Hines  V.  Dreaher,  93  Ind.  551 ;  Carver  v.  Howard,  92  Ind. 
173;  Jones  v.  French,  92  Ind.  138,  and  authorities  cited. 

It  would  be  unjust  to  permit  the  appellee  to  secure  immu- 
nity for  her  land  upon  the  ground  assumed  in  th«  ruling  of 
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the  trial  court,  for  her  land  is  liable  for  the  taxes,  and  ought 
to  pay  them,  and  they  ought  to  be  paid  to  the  purchaser  who 
bought  at  the  sheriflF^s  sale,  believing  he  was  getting  a  good 
title.  If  her  decree  quieting  title  is  good  it  cuts  off  the  lien, 
for  a  decree  quieting  title  destroys  all  liens  and  claims  not 
protected  by  proper  provisions,  and  this  \h  a  result  the  ap- 
pellants had  a  right  to  prevent  by  showing  the  nature  of  their 
title  and  interest  in  the  land. 

Judgment  reversed. 

Filed  June  17, 18S5. 
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164     841 

Principal  and  Surkty. — OwUrad  o^-Swe^.— The  engagement  of  a  surety 
ci66     93'  is  a  direct  original  agreement  with  the  obligee  that  in  the  event  his  prin- 

^2l  cipal  faiU,  he  will  perform  the  original  obligation ;  and  whether  it  is 

169       29o|  entered  into  jointly  with  the  principal  or  separately,  the  extent  and 

"    ~  character  of  the  obligation  are  the  same  as  to  both,  depending  only  upon 

the  form  in  which  it  is  expressed. 
Same.— C(m/rac<(j^  CfttamTUor.— The  contract  of  obligors,  whether  entered 
into  separately  or  jointly  wilh  the  principal,  if  by  its  terms  it  appears 
that  the  principal  is  separately  bound  by  an  original,  independent  con- 
tract, to  which  the  contract  for  security  is  collateral,  and  the  obligors 
agree  therein  that  the  principal  will  pay  or  perform  according  to  his 
^  original  engagement,  and  that  they  will  answer  for  his  default  in  the 

event  of  failure,  is  a  contract  of  guaranty. 
Same. — Bond  cf  Bank  Oauthier  is  Contract  of  Ouam'nJty,—T\\e  contract  of 
the  sureties  in  the  bond  of  a  bank  cashier,  conditioned  for  the  faithful 
discharge  of  his  duties  by  such  cashier,  is  a  contract  of  guaranty.  Elli- 
OTT,  J.,  and  ZoLT.ARS,  J.,  dissent  from  this  proposition. 
Same. — Notice  of  DefauU. — Matter  of  Defence. — A   failure  to  give  notice  to 
guarantors  of  the  default  of  their  principal,  except  in  cases  governed  by 
commereial  rules,  is  a  matter  of  defence,  and  resulting  damages  mnst 
concur  with  such  failure  in  order  to  work  a  discharge. 
Same. — Complaint. — Failure  to  Aver  Notice  of  DtfavlL — A  complaint  upon  a 
contract  of  continuing  guaranty  is  not  subject  to  demurrer  because  of 
its  failure  to  aver  notice  of  the  default. 
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SAMJL—LiabUUy  of  Cashier,-- Access  to  Funds  by  0<A«r8.— Where  hy  a  by-law 
of  a  bank  its  cashier  is  made  responsible  for  the  funds  and  valuables  of 
the  bank|  it  can  not  be  implied  thai  his  bond  would  not  become  opera- 
tive until  all  the  other  officers  and  employees  were  denied  access  to  such 
funds  and  valuables,  nor  that  he  is  responsible  for  losses  which  may  oc- 
cur through  the  delinquencies  of  others. 

SkUE.—Consideraiion, — Approval  of  Bond  after  Appointment. — The  bond  of  a 
bank  cashier,  executed  and  approved  two  weeks  after  he  enters  upon  his 
duties,  is  upon  sufficient  consideration,  and  is  operative,  at  least  from 
the  date  of  its  approval. 

Same.  -  Knendedge  hy  Employer  of  Misoonduct  of  Employee,— Eeleaae  (f  Ouar- 
antor. — The  knowledge  by  an  employer  of  the  misconduct  of  an  em- 
ployee, whose  conduct  and  fidelity  have  been  guaranteed  by  another, 
which  will,  if  concealed,  relea^  the  guarantor,  must  relate  to  the  service 
in  which  the  employee  is  engaged,  and  must  be  something  more  than 
mere  moral  delinquency,  unconnected  with  the  subject-matter  of  the 
guaranty. 

Same.— iSevooa^um  of  Guaranty, — A  continuing  contract,  guaranteeing  the 
fidelity  of  a  bank  cashier,  may  be  revoked  by  the  guarantors  without 
cause,  upon  proper  notice,  but  the  right  must  be  exercised  reasonably. 

^ivciFAi,  AKD  AQKST,—DeelaTaHonB  of  Agent. — Only  declarations  of  an 
agent  while  actually  engaged  in  transacting  the  business  of  the  princi- 
pal, to  which  the  declarations  relate,  are  admissible. 

Practick. — Bills  <^  Exceptions, — Bills  of  exceptions  must  be  signed  by  the 
judge  and  filed  within  the  time  limited. 

From  the  White  Circuit  Court. 

8.  T.  MeOmnelly  R.  Magee,  D.  B.  McOonmll  and  D.  Tur- 
fie,  for  appellants. 

Jf.  Wtnjield,  C.  E.  Taber,  D.  D.  Dykeman,W.  T. Wilson,  O. 
C.  TabeTy  A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellees. 

Mitchell,  C.  J.'— Oscar  M.  Goodwin  was  appointed  cash- 
ier of  the  Logansport  National  Bank  on  the  9th  day  of  Jan- 
uary, 1878. 

In  compliance  with  a  requirement  of  its  by-laws,  he  exe- 
cuted his  bond,  with  the  appellants  as  sureties,  in  the  penal 
sum  of  $25,000,  conditioned  for  the  faithful  discharge  of  his 
duties  as  cashier. 

This  suit  was  brought  by  the  bank  against  Goodwin  and 
his  sureties  on  the  bond. 
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The  complaint  is  in  six  paragraphs,  to  each  of  which  a  de- 
murrer was  filed  and  overruled.  Each  paragraph  avers  the 
appointment  of  Goodwin  on  the  date  above  mentioned,  the 
execution  and  approval  of  the  bond  on  the  23d  day  of  Jan- 
uary, 1878,  that  he  entered  upon,  and  continued  in,  the  dis- 
charge of  his  duties  as  cashier  until  June  17th,  1882,  when 
he  wrongfully  destroyed  the  bond  and  absconded,  largely  ia 
default  to  the  bank. 

With  each  paragraph  of  the  complaint  is  set  out  what  pur- 
ports to  be  a  substantial  copy  of  the  bond,  which  is,  in  sub- 
stance, as  follows : 

Know  all  men  that  we,  etc.,  are  held  and  firmly  bound 
unto  the  Logansport  National  Bank,  etc.,  in  the  penal  sum. 
of  twenty-five  thousand  dollars,  for  the  payment  of  which  we 
bind  ourselves,  etc. 

But,  whereas  the  above  named  Oscar  M.  Groodwin  was  on 
the  9th  day  of  January,  A.  D.  1878,  duly  appointed  cashier 
of  the  above  named  bank  by  the  board  of  directors  of  said 
bank,  to  hold  said  office  during  the  pleasure  of  said  boaid, 
etc. :  Now,  therefore,  if  the  above  named  cashier  shall  &ith- 
fully  discharge  the  duties  of  said  office  during  his  continu- 
ance therein,  and  such  duties  as  are  now  or  may  hereafter  be 
from  time  to  time  prescribed  by  the  by-laws  of  the  board  of 
directors,  etc.,  and  shall  safely  keep  account  for  and  pay  over  all 
moneys,  etc.,  belonging  to  said  bank,  and  deliver  all  notes, 
bonds,  bills,  obligations,  books,  papers  and  other  property  of 
said  bank  which  shall  come  into  or  be  In  his  possession  by 
virtue  of  his  office,  to  the  board  of  directors,  then  this  bond 
shall  be  void,  otherwise,  etc. 

A  by-law  of  the  corporation  is  also  set  out,  which  provides- 
that  the  cashier  shall  be  responsible  for  the  moneys,  funds 
and  valuables  of  the  bank,  and  requires  that  he  give  bond 
for  the  faithful  discharge  of  his  duties. 

The  breaches  assigned  in  varying  detail  in  each  paragraph 
are,  that  Groodwin  embezzled,  appropriated  and  converted  to 
his  own  use  large  sums  of  money  belonging  to  the  bank ;  that 
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he  failed  to  discharge  his  duties  as  cashier,  by  making  false 
entries  on  the  books  of  the  bank  in  order  to  deceive  its  board 
of  directors ;  and  that  he  also  failed  to  discharge  his  duty  in 
other  respects,  with  reasonable  skill  and  diligence,  by  means 
of  which  a  large  sum  of  money  was  lost  to  the  bank,  which, 
upon  demand,  he  failed  to  account  for  and  pay  over. 

We  concur  in  the  statement  found  on  page  3  of  appellants' 
coansers  printed  brief,  in  which  it  is  said,  ^^  These  paragraphs 
of  complaint  are  ail  substantially  the  same/' 

The  case  was  argued  orally,  with  great  ability  and  learn* 
ing,  and  elaborate  brie&  were  filed  by  counsel  on  both  sides. 

On  the  one  hand,  it  was  argued  that  the  undertaking  of 
Goodwin's  bondsmen  constitutes  a  continuing  guaranty,  and 
is  collateral  to  the  original  contract,  and  tha^  as  there  is  in 
the  complaint  no  averment  of  notice  of  the  default  before 
suit  brought,  the  demurrer  thereto  should  have  been  sustained. 

As  against  this  view,  it  is  contended  that  as  the  cont^t 
was  entered  into  jointly  with  the  principal  obligor,  it  is  an 
original  undertaking,  and  that  the  bondsmen  became  liable 
as  sureties,  and  as  such  were  not  entitled  to  notice. 

With  respect  to  the  distinction  between  a  guarantor  and 
surety,  much  nicety  of  refinement  and  some  uncertainty  will  be 
found  to  exist,  and  the  basis  on  which  the  distinction  is  made 
to  rest  is  not  always  satisfactory.  We  think  it  may  be  said, 
however,  that  where  the  engagement  is  that  one  who  is 
liable  in  the  first  instance  will  pay  a  debt  or  perform  an 
obligation,  and  that,  upon  his  default,  the  promisor  will 
answer  for  such  default,  the  contract  is  one  of  guaranty. 
A  concise  definition  of  the  term  is:  ^'A  promise  to  answer 
for  the  payment  of  some  debt,  or  the  performance  of  some 
duty,  in  case  of  the  failure  of  some  person  who,  in  the  first 
instance,  is  liable  for  such  payment  or  performance."  Baylies 
Sureties  and  Guar.  2 ;  3  Kent  Com.  121 ;  Gallagher  v.  Nichols^ 
60  N.  Y.  438;  Dok  v.  Y(mng,  24  Pick.  250;  Colebrooke 
Col.  Secur.,  p.  329. 

The  engagement  of  a  surety  is,  that  in  the  event  his  prin- 
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cipal  &ils,  he  will  perform  the  original  obligation,  and  whether 
it  is  entered  into  jointly  with  the  principal  or  separately,  the 
extent  and  character  of  the  obligation  are  the  same  as  to  both, 
depending  only  upon  the  form  in  which  it  is  expressed.  The 
contract  of  a  guarantor,  on  the  other  hand,  is  that  the  prin- 
cipal is  able,  willing,  and  that  he  will  perform  an  engagement 
which  he  has  undertaken  or  is  about  to  undertake,  and  that 
in  the  event  of  failure  the  guarantor  will  answer  for  the  con- 
sequences. Whether  the  contract  is  entered  into  separately 
or  jointly  with  the  principal,  if  by  its  terms  it  appears  that 
the  principal  is  separately  bound  by  an  original  independent 
contract,  to  which  the  contract  for  security  is  collateral,  and 
the  obligors  agree  therein  that  the  principal  will  pay  or  pei^ 
form  according  to  his  original  engagement,  and  that  they  will 
answer  for  his  default  in  the  event  of  feilure,  they  become 
guarantors.  The  contract  of  the  one  is  a  direct  original 
agreement  with  the  obligee  that  the  very  thing  contracted  for 
shall  be  done.  The  other  enters  into  a  cumulative  collateral 
engagement,  by  which  he  agrees  that  his  principal  is  able  to 
and  will  perform  a  contract  which  he  has  made,  or  is  about 
to  make,  and  that  if  he  feils  he  will,  upon  being  notified 
thereof,  pay  the  resulting  damages.  Ward  v.  Wilson,  100 
Ind.  52  (50  Am.  R.  763) ;  BeigaH  v.  WhiU,  52  Pa.  St.  438; 
Woods  V.  Sherman,! I  Pa.  St.  100. 

In  Murfree  on  Official  Bonds,  section  1,  it  is  said :  "  If, 
however,  a  bond  be  executed  by  a  stranger  to  the  original 
debt,  it  is  regarded  as  a  guarantee,''  Goodwin's  contract 
with  the  bank  was  that  he  would  devote  himself,  in  skill,  ex- 
perience  and  fidelity,  to  the  conduct  of  its  afiairs  as  cashier. 
This  was  his  personal  obligation  to  the  bank,  which  no  one 
could  discharge  in  his  stead.  His  bondsmen  engaged,  that 
he  was  possessed  of  the  requisite  qualifications  to  that  end, 
and  that  he  would  faithftilly  exert  them  in  its  behalf.  In  no 
event  was  it  contemplated  that  they  or  either  of  them  would 
discharge  the  duties  of  cashier,  or  do  the  particular  things 
which  he  might  fail  to  do.     The  four  import  of  their  contract 
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18  that  they  will  pay  any  damages  which  may  accrue  on  ac- 
count of  his  default.  This  constituted  them  guarantors^  and 
that  Goodwin  also  joined  in  this  collateral  contract  did  not 
make  it  different. 

The  bond  was  not  the  original  or  principal  contract,  but 
was  collateral,  or  in  addition  to,  or  by  the  side  of  the  en- 
gagement of  Goodwin  with  the  bank,  and  being  so  collateral 
it  is  brought  within  the  very  terms  of  a  guaranty. 

Goodwin  remained  liable  on  his  original  engagement  with 
the  bank  in  the  same  manner  and  to  the  same  extent  that  he 
was  before.  That  he  joined  in  the  bond  neither  enlarged  nor 
varied  his  original  obligation,  nor  did  it  in  any  way  bring  his 
sureties  into  privity  with  his  original  contract,  nor  in  any 
way  make  that  of  his  bondsmen  different  from  what  it  would 
have  been  if  he  had  not  joined. 

That  the  bondsmen,  between  themselves  and  their  princi- 
pal, stood  in  the  relation  of  sureties,  may  be  conceded,  but  this 
is  aside  from  the  question  before  us ;  that  is,  what  was  the 
nature  of  their  contract  with  the  bank?  If  it  was  an  original 
undertaking,  they  are  sureties ;  if  collateral  to  the  original, 
guarantors.  Their  contract  with  the  bank  must  be  deter- 
mined by  its  substance  and  terms,  and  not  by  the  fact  that  it 
was  joined  in  by  the  principal. 

The  question  before  us  was  determined  in  Singer  Mhfg. 
Cb.  V.  LitUery  56  Iowa,  601.  In  that  case  Littler,  as  princi- 
pal, and  the  other  defendants  as  sureties,  executed  a  bond  con- 
ditioned that  Littler,  as  agent  of  the  Singer  Manufacturing 
Company,  should  pay  all  indebtedness  which  had  or  might 
accrue  in  favor  of  the  company  against  him.  A  suit  was 
brought  on  the  bond,  and  it  was  there,  as  here,  made  a  ques- 
tion whether  the  bondsmen  were  liable  as  sureties  or  guar- 
antors. It  was  held,  upon  careful  consideration  of  the  ques- 
tion, that  the  bondsmen  were  guarantors.  They  were  there 
aptly  denominated  sureties  on  a  contract  of  guaranty.  So,  in 
the  case  of  Gage  v.  LetoiSy  68  111.  604,  in  which  a  bond  given 
ToL.  102.— 22 
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by  the  centinuing  members  of  a  firm  of  partners  to  a  retir- 
ing partner,  conditioned  that  the  continuing  members  woald 
pay  all  the  partnership  debts.  In  a  suit  upon  the  bond,  the 
rights  of  the  surety  were  determined  upon  the  basis  that  his 
contract  was  one  of  guaranty.  Again,  in  the  case  of  Locke 
V.  Mo  Vean,  33  Mich.  473,  Mc Vean  had  been  appointed,  un- 
der a  written  contract,  the  agent  of  Locke,  to  sell  sewing  ma- 
chines. He  also  gave  bond,  with  two  sureties,  conditioned 
that  he  would  "  well  and  truly  keep  and  perform  in  all  re- 
spects, according  to  its  true  intent  and  meaning,^'  his  con- 
tract. The  sureties  were  regarded,  and  their  liability  de- 
termined, on  the  basis  of  guarantors.  See,  also,  Farmers,  etc.. 
Bank  v.  Kercheval,  2  Mich.  505. 

It  is  contended  that  the  contract  under  consideration  is  one 
of  suretyship,  within  the  holding  in  MeMUlan  v.  BvWs  Head 
Bank,  32  Ind.  11  (2  'Am.  K.  323).  The  case  referred  to  con- 
tains a  clear  and  valuable  exposition  of  the  distinction  between 
a  contract  of  guaranty  and  one  of  suretyship,  and  within  the 
distinctions  there  made  we  think  no  doubt  can  remain  but  that 
the  contract  here  is  one  of  guaranty.  It  is  true  it  is  there  said 
"  a  guarantor  can  not  be  sued  with  his  principal ;  for  his  en- 
gagement is  not  jointly  with  the  latter,"  but  this  means  that  he 
can  not  be  sued  with  him  on  his  original  contract,  because  hi& 
engagement  with  him  on  that  contract  is  not  joint.  In  the 
nature  of  things  a  contract  which  is  in  &ct  collateral  to  an 
original  engagement,  and  which  is  in  form  and  essence  a  con- 
tract of  guaranty,  so  far  as  the  guarantors  are  concerned  can 
not  be  turned  into  an  original  undertaking  or  a  contract  of 
suretyship,  by  reason  of  the  fact  that  the  principal  has  also 
signed  it. 

It  may  be  well  to  state  that  official  and  statutory  bonds  are^ 
or  may  be,  governed  by  statutory  and  other  rules  not  appli- 
cable to  common  law  obligations,  and  so  with  guarantors  of 
promissory  notes  in  which  rules  of  commercial  law  are  in- 
volved. 

As  respects  collateral  common  law  obligations,  which  are 
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in  their  nature  contracts  of  guaranty^  we  think  the  conclu- 
sion reached  is  in  consonance  with  sound  reason  and  justice^ 
and  well  supported  by  authority.  To  hold  the  obligors  on  a 
bond  of  the  character  here  in  question  liable  as  sureties^  and 
bound  to  take  notice  of  the  default  of  the  principal,  would 
expose  them  to  a  continuing  liability,  of  which  they  might 
remain  in  actual  ignorance  for  years  after  it  had  occurred,  and 
until  the  de&ulting  principal  had  become  insolvent,  or  their 
opportunity  for  indemnity  was  hopelessly  lost.  While  to 
give  the  contract  its  natural  effect,  and  hold  them  guarantors, 
would  require  the  obligee  to  give  notice  of  the  default,  or 
take  the  chance  of  loss  upon  himself. 

By  construction  of  law  the  authorities  agree  that  a  guar- 
antor is  entitled  to  notice  of  the  default  of  his  principal,  but 
whether  a  fiiilure  to  give  such  notice  effects  a  discharge  of 
the  guarantor  is  a  question  upon  which  the  courts  are  not  all 
agreed.  If  the  guarantee  feils  to  give  notice,  and  thereby 
damage  ensues  to  the  guarantor,  it  is  held  everywhere  that 
to  the  extent  of  such  loss  the  guarantor  is  discharged. 

Upon  consideration  of  this  question,  it  was  held  in  the  case 
of  Ward  v.  Wilson^  supra,  following  what  seemed  to  be  the 
better  reason,  and  the  current  and  weight  of  the  adjudica- 
tions of  this  and  other  courts,  that  a  failure  to  give  notice, 
except  in  cases  governed  by  commercial  rules,  was  a  matter 
of  defence,  and  with  such  failure  resulting  damages  must 
concur  in  order  to  work  a  discharge  of  the  guarantor.  The 
case  of  Singer  Mnfg,  Co.  v.  Littler y  supra,  relied  on  by  coun- 
sel for  appellant,  shows,  in  the  facts  found,  that  loss  was  sus- 
tained, and  is,  therefore,  not  in  reality  opposed  to  our  con- 
clusion on  this  point.  Concurring  with  appellants'  counsel 
in  the  view,  that  the  contract  of  the  appellants  was  one  of 
continuing  guaranty  in  which  the  guarantors  were  entitled  to 
notice,  our  conclusion  nevertheless  is  that  the  complaint  was 
not  subject  to  demurrer  because  of  its  &ilure  to  aver  notice 
of  the  de&ult. 

It  is  claimed  that  the  complaint  is  insufficient,  on  the  fur- 
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ther  ground,  that  it  appears  from  a  by-law  of  the  bank^  which 
is  set  out  in  each  paragraph,  that  the  cashier  was  to  be  held 
responsible  for  the  moneys,  funds  and  valuables  of  the  bank, 
and  inasmuch  as  the  bond  was  given  to  cover  his  liability^  it 
is  argued  that  in  order  to  hold  the  complaint  good  it  must 
appear  that  Goodwin  was  put  in  the  exclusive  custody  and 
control  of  its  moneys,  funds,  etc. 

As  already  stated,  it  is  averred  in  the  complaint  that  Good- 
win was  appointed  and  entered  upon  his  duties  as  cashier. 
It  must  be  implied  from  this  averment,  that  to  the  extent 
that  his  duties  required  him  to  be  placed  in  possession  and 
control  of  the  funds  and  valuables  of  the  bank,  such  posses- 
sion was  given.  That  other  officers  and  employees  may 
have  exercised  duties  and  functions  which  at  the  same  time 
gave  them  access  to,  and  to  some  extent  control  over  its 
funds,  could  in  no  way  impair  or  affect  the  possession  and 
control  which  were  necessary  to  the  propei:  discharge  of 
Goodwin's  duties  as  cashier.  It  could  not  have  been  implied 
from  the  &ct  that  the  cashier  was  made  responsible  for  the 
moneys  and  funds  of  the  bank  that  his  bond  would  not  be- 
come operative  until  all  the  other  officers  and  employees  were 
denied  access  to  such  fiinds.  It  was  only  meant  that  as  cash- 
ier he  should  be  repponsible  that  the  funds  and  valuables 
should  be  properly  accounted  for  according  to  the  duties 
which  he  owed  as  cashier.  We  can  not  know  judicially  what 
officers  and  employees  are  required  for  the  proper  conduct  of 
the  business  of  a  bank,  nor  can  we  define  in  detail  their  sev- 
eral functions  and  duties.  These  ipay  vary  according  to  the 
location  and  business  of  the  bank.  It  is,  however,  a  matter 
of  such  common-  observation  that  courts  can  hot  be  ignorant 
of  the  fact  that  in  the  administration  of  the  daily  affairs  of 
a  bank  some  one  besides  a  cashier  must  have  access  to  its 
funds.  It  by  no  means  follows  that  the  cashier  is  not  so  far 
in  possession  as  to  be  rightfully  held  responsible  to  account 
for  the  funds  of  the  bank  to  the  extent,  perhaps,  of  exhibit- 
ing each  day,  or  whenever  properly  called  upon  at  least,  the 
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exact  condition  of  its  afiairs.  Nor  does  it  follow  that  he  is 
responsible  for  losses  which  may  occur  through  the  delin- 
quencies of  others.  Detroit  Savings  Bank  v.  Zieglevy  49  Mich. 
157  (43  Am.  R.  456) ;  Rochester  City  Bank  v.  Elwood,  21 
N.  Y.  88;  Oemian  Am.  Bank  v.  Auth,  87  Pa.  St.  419  (30 
Am.  R.  374). 

It  is  further  contended^  that  as  the  complaint  avers  that 
Goodwin  was  appointed  cashier  on  the  9th  day  of  January, 
1878,  and  the  bond  was  not  approved  until  the  23d  day  of 
January,  1878,  the  bond  was  in  consequence  executed  with- 
out consideration. 

We  do  not  agree  with  this  view  of  the  case.  It  is  averred 
in  the  complaint  that  a  by-law  of  the  bank,  which  is  set  out, 
required  the  cashier  to  execute  a  bond  in  a  stipulated  amount, 
and  that  in  pursuance  thereof  the  bond  in  suit  was  executed. 
Whether  the  cashier  entered  upon  his  duties  before  or  after 
the  bond  was  approved,  does  not  clearly  appear.  Nor  is  it 
material.  It  does  appear  that  a  bond  was  required,  and  that 
in  pursuance  of  such  requirement,  the  bond  in  suit  was  exe- 
cuted and  approved,  and  that  Goodwin  entered  upon  and  con- 
tinued his  duties  as  cashier.  It  is  clearly  implied,  if  it  is  not 
averred  in  terms,  that  he  obtained  and  continued  in  office  as 
cashier,  by  reason  of  the  fact  that  the  bond  was  to  be  and 
was  executed.  This  was  a  sufficient  consideration,  and  the 
bond  was  effectual  and  operative,  at  least  from  the  date  of 
its  approval.         ^ 

It  was  held  in  Bank  of  the  U.  8.  v.  Brent,  2  Cranch  C.  C. 
696,  that  the  bond  of  the  teller  of  a  bank,  executed  fourteen 
days  after  he  entered  upon  his  duties,  was  valid. 

The  complaint,  as  originally  filed,  consisted  of  three  para- 
graphs. To  this  the  defendants  filed,  among  others,  the  fol- 
lowing answer : 

7.  "  For  a  seventh  and  further  paragraph  of  answer  herein, 
the  defendants,  except  Goodwin,  admit,  and  each  of  them 
separately  admits,  that  defendants  executed  the  bond  sued  on, 
but  each  of  them,  except  Goodwin,  separately  avers  that  long 
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before  the  several  embezzlements,  frauds  and  appropriations, 
mentioned  in  the  plaintiff's  complaint,  the  plaintiff,  through 
her  proper  officers,  was  notified  by  the  defendants,  and  by 
each  of  them  separately,  that  the  defendant  Oscar  M.  Good- 
win was  addicted  to  the  vices  of  whoring,  drunkenness  and 
gambling,  and  demanded  that  he  be  relieved  from  the  posi- 
tion of  cashier,  and  the  said  bond  cancelled,  which  defend- 
arU  (plaintiff)  agreed  to  do," 

A  several  demurrer  was  filed  to  the  answer,  and  sustained 
as  to  the  paragraph  above  set  out,  and  one  of  the  errors  as- 
signed, and  insisted  upon,  is  that  in  this  the  court  erred. 

Subsequently,  additional  fourth,  fifth  and  sixth  paragraphs 
of  complaint  were  filed,  to  which  additional  paragraphs  of  an* 
swer  were  filed.  The  thirteenth  paragraph  of  answer  to  the 
additional  paragraphs  of  complaint  contained,  substantially, 
the  same  averments  as  the  seventh,  with  the  addition  that  in 
pursuance  of  the  notice  to,  and  demand  upon  the  officers  of 
the  bank,  it  had  released  the  defendants  from  the  bond.  A 
demurrer  was  overruled  to  this  paragraph,  and  it  is  now 
claimed  that  all  the  evidence  was  admissible  under  the  thii^ 
teenth  that  would  have  been  under  both  paragraphs  if  the 
seventh  had  remained  in.  It  is  insisted  that  for  the  reason 
mentioned,  even  if  the  seventh  was  a  good  answer,  the  error 
in  sustaining  a  demurrer  to  it  was  harmless. 

It  seems  to  be  conceded  that  the  difference  between  the 
several  paragraphs  of  complaint  is  not  material ;  at  all  events, 
no  attempt  has  been  made  to  indicate  wherein  any  essential 
difference  exists.  We  think  the  question  might  with  pro- 
priety be  disposed  of  by  adopting  the  suggestion  that  no  re- 
versible error  was  committed,  even  if  the  ruling  was  errone- 
ous, but  as  the  question  involved  is  fully  presented  on  both 
sides  by  able  counsel,  we  deem  it  due  to  them,  and  to  the 
learned  court  in  which  the  ruling  was  made,  that  the  merits 
of  the  answer  should  be  examined. 

Under  the  assignment  of  error  which  presents  the  ruling 
on  this  answer,  the  question  of  the  right  of  one  who  guar- 


MAY  TERM,  1885.  343 

LaBose  d  al,  v.  The  Logansport  National  Bank  el  al. 

antees  the  good  conduct  and  fidelity  of  another  to  revoke 
such  guaranty  is  discussed.  It  is  claimed  on  the  one  hand 
that  the  misconduct  of  the  cashier,  notice  of  which  was  com- 
municated to  the  officers  of  the  bank,  was  such  that  the  guar- 
antors were  released  from  the  date  of  such  notice.  Incident- 
ally it  was  argued  that  guarantors,  on  a  contract  such  as  that 
here  in  question,  have  the  right  at  any  time  upon  notice  given 
to  revoke  such  guaranty,  without  regard  to  the  conduct  of 
the  person  in  whose  behalf  it  is  given. 

As  against  this  view  it  is  argued  that  the  misconduct  which 
will  authorize  guarantors,  in  like  circumstances  with  those  in 
question,  to  claim  exoneration  must  relate  to  some  act  or  acts 
of  dishonesty  or  incapacity  in  the  office  or  business  to  which 
the  employment  pertains.  It  is  further  contended  that  a  bond 
can  not  be  released  by  parol. 

That  the  retention  in  service  of  one  whose  conduct  and 
fidelity  are  guaranteed  by  another,  after  knowledge  by  the 
employer  of  his  dishonesty,  or  defalcation,  or  other  miscon- 
duct, which  renders  him  unfit  fbr  the  place,  without  disclos- 
ing the  fact  to  the  guarantor,  is  such  a  fraud  upon  the  latter 
as  will  discharge  him  from  all  subsequent  liability,  is  well  set- 
tled. Phillips  V.  Foxail,  L.  R.  7  Q.  B.  666;  Burgess  v.  Eve^ 
L.  R.  13  Eq.  450;  Ora^m  v.  Lebanon  Nat^l  Bank,  10  Bush, 
23 ;  Brandt  Suretyship  and  Guar.,  Section  368. 

The  misconduct,  of  which  the  employer  has  knowledge, 
and  which  will  release  the  guarantor  if  concealed,  must,  how- 
ever, relate  to  the  service  in  which  the  person  whose  con- 
duct is  guaranteed  is  engaged,  and  must  be  something  more 
than  mere  moral  delinquency,  having  no  relation  to,  or  con- 
nection with,  the  subject-matter  of  the  guaranty.  Atlas  Bank 
v.  Brownelly  9  R.  1. 168  (11  Am.  R.  231) ;  Andrus  v.  BeallSy 
9  Cowen,  693. 

Whether  the  cashier,  whose  conduct  and  efficiency  were 
vouched  for,  was  or  was  not  addicted  to  the  vices  imputed  to 
him,  at  the  time  the  defendants  became  his  guarantors,  or 
whether,  if  he  was^  the  fact  was  known  to  them,  is  not  disclosed 
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by  the  answer.  If  the  immoral  conduct  imputed  to  Goodwin 
was  a  material  element  as  respects  their  right  to  demand  a  re- 
lease from  the  bond^  then  it  was  also  material  that  he  was^  at 
least  so  far  as  they  knew,  free  from  these  vices  at  the  time 
they  entered  into  the  engagement.  Manifestly,  if  he  was  then 
addicted  to  them,  and  they  knew  it,  the  fact  that  he  continued 
in  their  practice  would  furnish  no  ground  for  their  release. 
Besides,  to  say  of  one  that  he  is  addicted  to  the  vices  im- 
puted, is  to  speak  relatively.  If  it  be  conceded  that  moral 
turpitude  and  social  wrong  are  involved  in  the  indulgence,  to 
any  degree,  in  the  imputed  vices,  and  that  being  addicted  to 
any  extent  whatever  is  an  imputation  upon  the  character  of 
the  person,  such  indulgences  nevertheless  can  not  be  made  the 
basis  of  any  legal  right  or  remedy  in  the  connection  in  which 
they  are  here  interposed,  until  they  assume  an  extent  or  de- 
gree which  affects  the  fitness  of  the  person  to  whom  they 
are  attributed  for  the  service  required,  or  until  some  at  least 
probable  relation  is  shown  between  their  indulgence  and  the 
business  in  which  he  is  employed. 

The  answer  amounts  to  nothing  more  than  this,  the  bonds- 
men notified  the  officers  of  the  bank  that  they  were  dissatis- 
fied with  the  moral  conduct  of  Goodwin  and  demanded  that 
he  be  discharged  and  the  bond  cancelled,  and  the  bank  agreed 
to  comply  with  their  demand,  but  before  compliance  the  de- 
falcation occurred.  This  is  pleaded  in  bar  of  the  whole  com- 
plaint. Whether  the  notice  was  given  a  day  before  the  de- 
falcation or  a  month  or  a  year  does  not  appear.  Let  it  be 
assumed,  as  we  think  it  may,  that  the  guarantors  had  the 
right,  upon  reasonable  notice  to  the  proper  officers  and  di- 
rectors of  the  bank,  to  revoke  their  guaranty  without  regard 
to  any  misconduct  on  the  part  of  their  principal,  and  for  no 
other  reason  than  that  they  chose  to  do  so,  yet  they  must 
exercise  this  right  reasonably.  No  misconduct  creating  a 
probable  emergency  appearing,  the  bank  could  not  be  ex- 
pected to  subject  its  afiairs  to  probable  embarrassment  by  the 
immediate  discharge  of  its  chief  executive  officer.     While 
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we  find  no  adjudged  case  which  holds  that  guarantors  in  a 
continuing  contract  like  this  may,  upon  notice,  revoke  the 
guaranty  without  cause,  at  their  pleasure,  we  are  nevertheless 
of  opinion  that  in  sound  reason  such  right  should  and  does 
exist,  but  the  right  must  be  exercised  reasonably,  and  upon 
due  and  proper  notice  to  all  concerned.  The  right  to  revoke 
a  contract  guaranteeing  the  good  behavior  of  another,  with- 
out an  express  stipulation  in  the  contract  reserving  such  right, 
has  been  denied.  Brandt  Suretyship  and  Guar.,  section  113. 
As  expressing  our  view  on  the  subject  we  quote  the  fol- 
lowing from  a  learned  author :  "A  promise  of  guaranty  is 
always  revocable  at  the  pleasure  of  the  guarantor  by  suffi- 
cient notice,  unless  it  be  made  to  cover  some  specific  transac- 
tion which  is  not  yet  exhausted,  or  unless  it  be  founded  upon 
a  continuing  consideration,  the  benefit  of  which  the  guarantor 
can  not  or  does  not  renounce.  *  *  *  And  if  the  guaranty 
be  to  indemnify  for  misconduct  of  an  officer  or  servant, 
this  promise  is  revocable,  provided  the  circumstances  are 
such,  that  when  it  is  revoked,  the  promisee  may  dismiss 
the  servant  without  injury  to  himself  on  his  failure  to  provide 
new  and  adequate  sureties.''  2  Parsons  Con.,  "  Revocation 
of  Guaranty,''  pp.  29,  30.  See,  also,  Bishop  Con.,  section 
682.  The  rule  above  stated,  we  think,  is  founded  in  justice 
and  common  right,,  and  is  in  analogy  to  the  statutory  rule 
relative  to  official  and  statutoiy  bonds.  In  any  view,  how- 
ever, in  which  the  answer  may  be  regarded,  we  think  it  clearly 
insufficient  for  the  reasons  stated. 

During  the  progress  of  the  trial  the  defendants  proposed 
to  introduce  in  evidence  certain  conversations  had  between 
Amanda  M.  Goodwin  and  Mr.  Murdock,  the  president  of 
the  bank.  The  purport  of  these  conversations  was  that  more 
than  a  year  before  the  alleged  defalcations  and  absconding  of 
the  cashier,  the  president  of  the  bank  admitted  in  a  conversa- 
tion had  with  Miss  Goodwin  that  the  cashier  was  conducting 
himself  badly,  was  drinking  to  excess,  and  neglecting  his 
husincAs,  and  that  he,  Murdock,  was  trying  to  get  him  to  do 
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better,  and  that  if  the  directors  of  the  bank  knew  of  his,  the 
•cashier's,  habits  and  conduct  in  that  regard,  he  feared  he  would 
be  discharged.  A  conversation  between  Mr.  Murdock  and 
one  Smith  of  similar  purport  was  offered.  The  evidence  of 
both  witnesses  was  properly  excluded.  Conceding  that  it 
was  competent  to  prove  the  fiict  that  the  cashier  was  in  the 
habit  of  becoming  intoxicated,  to  the  neglect  of  his  duties, 
and  that  it  was  competent  to  prove  that  the  officers  of  the 
bank  had  knowledge  of  the  ikct,  it  was  not  competent  to 
prove  it  by  introducing  in  evidence  admissions  made  by  an 
officer  or  agent  of  the  bank  after  the  fact  occurred.  Only 
-declarations  of  an  agent  while  actually  engaged  in  transact- 
ing the  business  of  the  principal,  to  which  the  declarations  re- 
late, are  admissible.  Hynda  v.  Hays,  25  Ind.  31 ;  Pittsburgh, 
etc.,  R  R.  Oo.  V.  Theobald,  51  Ind.  246. 

The  defendants  also  offered  in  evidence  a  certain  book  of 
the  bank,  which  was  excluded.  As  we  can  not  tell  what  the 
book  would  have  shown  if  it  had  been  admitted,  there  being 
no  statement  of  the  nature  of  its  contents,  and  no  part  of  it 
being  shown  in  the  record,  we  must  presume  the  ruling  of 
the  court  in  that  regard  was  correct. 

Questions  are  also  made  upon  the  instructions  given  by  the 
court.  No  exceptions  were  saved  to  these  instructions  in  the 
manner  provided  in  section  535,  R.  8.  1881. 

The  judgment  was  rendered  in  the  court  below  on  the  6th 
day  of  October,  1883,  when  the  court  gave  the  defendants 
ninety  days  within  which  to  complete  and  file  bills  of  excep- 
tions. The  time  thus  given  would  expire  January  4th,  1884. 
From  the  bill  of  exceptions,  purporting  to  contain  the  in- 
structions given  by  the  court,  it  appears  to  have  been  pre- 
sented to  the  judge,  and  signed  by  him,  on  January  1st,  1884, 
but  the  record  shows  it  was  not  filed  with  the  clerk  until  Jan- 
uary 22d,  1884.  This  was  too  late.  Section  629,  R.  S.  1881, 
does  not  change  the  rule  which  requires  bills  of  exceptions, 
not  only  to  be  signed  by  the  judge,  but  in  addition  to  be  filed 
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within  the  time  limited.  Louisiriile,  etc.,  R.  W.  Co.  v.  Har- 
rigan,  94  Ind.  245;  Acket'ly  v.  Board,  etc.,  89  Ind.  581. 

A  bill  of  exceptions,  containing  nineteen  instructions  asked 
by  the  defendants  and  refused  by  the  court,  is  copied  into  the 
record.  Some  question  is  made  by  the  appellee  whether  this 
bill  is  properly  in  the  record.  Whether  the  instructions  are 
properly  in  the  record  or  not,  we  do  not  determine,  as  appel- 
lants' counsel  in  their  briefs  present  no  question  upon  them. 
To  say,  for  example,  that  instruction  "  No.  5,  found  on  page 
182,  commencing  on  line  21,  to  line  32,  we  think  states  the 
law  as  to  the  first  paragraph  of  the  complaint,  and  as  no  like 
instruction,  nor  any  one  embodying  the  same  propositions  of 
law,  or  any  of  them,  was  given,  it  should  have  been  given, 
and  to  refuse  it  was  error,"  without  anything  further,  and 
to  repeat  that  substantially  with  reference  to  all  the  others, 
is  to  indqce  us  to  conclude  that  no  error  was  apparent  to  coun- 
sel. Within  the  rule,  any  claim  of  error,  so  far  as  the  re- 
fiisal  of  the  instructions  asked  is  concerned,  must  be  deemed 
as  waived.     Millikan  v.  State,  ex  rel.,  70  Ind.  283. 

The  record  and  briefs  in  the  case  are  exceedingly  volumi- 
nous. We  have  carefully  examined  all  the  questions  to  which 
our  attention  has  been  called  in  the  argument.  Much  is  said 
in  the  printed  briefs  to  the  effect  that  the  verdict  is  not  sus- 
tained by  the  evidence,  and  some  of  it  is  there  set  out  and 
commented  upon  and  criticised  at  length.  It  would  extend 
this  opinion  unnecessarily  to  state  in  any  detail  the  reasons 
which  lead  us  to  conclude  that  the  evidence  sustains  the  find- 
ing of  the  jury. 

Upon  careful  consideration  of  all  that  seems  material,  our 
opinion  is  that  the  finding  of  the  jury  ought  not  to  be  dis- 
turbed, and  as  we  find  no  error  of  law  in  the  record,  the  judg- 
ment is  affirmed,  with  costs. 

NiBLACK,  J.,  agrees  pro  fornia  to  the  conclusions  reached 
in  this  case,  without  intending  to  commit  himself  definitely 
as  to  the  doctrine  of  that  part  of  the  opinion  which  holds  the 
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bond  sued  on  to  be  a  contract  of  guaranty,  and  not  of  surety- 
ship. 
Filed  June  25, 1885. 

Dissenting  Opinion. 

Elliott,  J. — I  fully  concur  in  the  conclusion  reached  in 
the  prevailing  opinion,  but  upon  one  point  am  compelled  to 
dissent.  It  is  my  judgment  that  the  bond  upon  which  the 
action  is  founded  is  a  contract  of  suretyship  and  not  of  guar- 
anty. While  I  have  not  been  able  to  find  any  decision  ex- 
pressly affirming  that  an  ordinary  cashier's  bond  is  a  contract 
of  suretyship,  yet  I  find  them  generally  spoken  of  as  consti- 
tuting such  contracts,  and  I  have  not  seen  an  intimation 
anywhere  that  notice  of  default  is  in  any  event  required,  nor 
have  I  seen  it  intimated  that  there  is  any  doubt  at  all  as  to 
the  right  to  sue  all  the  obligors,  the  principal  as  well  as  the 
sureties,  in  one  action,  although  many  cases  deny  that  a  prin- 
cipal and  his  guarantor  can  be  joiatly  sued.  Our  decisions^ 
upon  bonds  of  a  like  character  have  uniformly  treated  those 
who  unite  with  the  principal  as  sureties,  though  it  is  true 
that,  with  one  exception,  the  point  here  discussed  does  not 
seem  to  have  been  definitely  presented.  It  was,  however, 
presented  in  one  case  where  it  was  said :  '*  The  bond  was 
joint  and  several.  E.  R.  Forsyth  was  not  a  guarantor  but 
a  surety,  and  by  the  terms  of  his  obligation  he  was  liable  for 
every  indebtedness  now  existing,  or  which  hereafter  may  in 
any  manner  exist  or  be  incurred  on  the  part  of  said  W.  H.  For^ 
syth  to  said  company."  Bums  v.  Singer  Mnfg,  Oo»,  87  Ind. 
541,  opin.  644. 

The  contract  sued  on,  an  ordinary  cashier's  bond,  under- 
takes, upon  one  and  the  same  consideration,  that  all  of  the 
obligors  sliall  be  responsible  for  the  conduct  of  one  of  their 
number.  It  does  not  guaranty  the  payment  of  an  existing- 
indebtedness,  nor  does  It  guaranty  payment  for  goods  to  be 
sold  the  princif)al,  but  it  undertakes  that  one  of  the  obligors 
shall  faithfully  perform  the  duties  of  a  trust  confided  to  him. 
It  is  an  agreement  that  one  of  the  obligors  shall  do  a  desig- 
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Dated  thing  or  things ;  it  is  not  a  guaranty  that  he  will  do 
these  things^  but  a  positive^  direct^  and  express  undertaking 
that  he  will  do  them.  The  principal  joins  in  the  undertak- 
iog,  and  he^  surely^  can  not  be  justly  deemed  a  guarantor  ibr 
himself.  All  the  obligors  are  liable  on  the  contract,  and  all 
may  be  sued.  There  is  no  precedent  liability,  ohe  and  all 
of  the  obligors  become  liable  on  the  default  of  one  of  the 
obligors  to  do  what  all  have  agreed  and  promised  he  shall 
do.  There  is  no  distinct  and  different  liability.  The  default 
that  makes  one  liable  makes  all  liable.  Their  liability  is  on 
the  same  instrument,  accrues  at  the  same  instant,  and  flows 
from  one  and  the  same  breach  of  one  and  the  same  contract. 
A  text-writer  says :  "  The  words  surety  and  guarantor  are 
often  used  indiscriminately  as  synonymous  terms;  but  while 
a  surety  and  a  guarantor  have  this  in  common,  that  they  are 
both  bound  for  another  person,  yet  there  are  points  of  differ- 
ence between  them  which  should  be  carefully  noted.  A  surety 
is  usually  bound  with  his  principal  by  the  same  instrument, 
executed  at  the  same  time  and  on  the  same  consideration.  He 
is  an  original  promisor  and  debtor  from  the  beginning,  and 
is  held  ordinarily  to  know  every  default  of  his  principal. 
Usually  he  will  not  be  protected,  either  by  the  mere  indulgence 
of  the  creditor  to  the  principal  or  by  want  of  notice  of  the 
default  of  the  principal,  no  matter  how  much  he  may  be  in- 
jured thereby.  On  the  other  hand,  the  contract  of  the  guar- 
antor is  his  own  separate  undertaking,  in  which  the  principal 
does  not  join."  Brandt  Suretyship  and  Guar.,  section  1. 
Markland  M.  &  M.  Go.  v.  Kimmel,  87  Ind.  560. 

In  a  carefully  written  article  in  the  Albany  Law  Journal 
it  is  said :  *'  It  may  be  stated  as  a  general  rule  that  the  bond 
of  a  cashier  or  other  officer  ^s  an  undertaking,  not  only  for 
honesty  but  for  capacity,  for  reasonable  skill  and  diligence 
in  the  discharge  of  his  duties."  17  Alb.  L.  J.  340.  In  this 
article  very  many  cases  are  collected,  and  they  speak  of  the 
bond  as  a  contract  of  suretyship,  as  does  Judge  Thompson  in 
his  work  on  the  "  Liability  of  Officers  and  Agents  of  Cor- 
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porations/'  See  pp.  494-544  inclusive.  They  are  ao  treated 
by  other  writers.  Morse  Banking,  211,  247;  Law  of  Build- 
ing Ass'ns,  sections  217,  219. 

It  is  true  of  every  contract  of  suretyship,  that  the  liability 
of  the  sureties  is  accessary  to  that  of  the  principal.  Pothier 
says :  "As  the  obligation  of  sureties  is,  according  to  our  defi- 
nition, an  obligation  accessary  to  that  of  a  principal  debtor, 
it  follows  that  it  is  of  the  essence  of  his  obligation,  that  there 
should  be  a  valid  obligation  of  a  principal  debtor."  1  Pothier 
Obi.  366 ;  De  Colyar  Guar.  &  Sur.  37 ;  Burge  Suretyship,  3. 

In  every  case  of  suretyship  there  is  a  contract  of  the  prin- 
cipal which  the  surety  undertakes  that  he  shall  perform.  Of 
the  many  familiar  instances,  it  is  only  necessary  to  name  a 
few :  A  receiver's  bond,  an  appeal  bond,  a  bond  to  secure  the 
performance  of  a  building  contract,  to  secure  the  fidthful  per- 
formance of  duties  by  the  agent  of  a  corporation,  to  refrain 
from  engaging  in  a  designated  business  within  the  limits  of  a 
certain  specified  territory.  High  Receivers,  sections  127  ta 
133,  and  cases  cited ;  Gavisk  v.  MeKeever,  37  Ind.  484 ;  Davis 
y.SturgiSy  1  Ind.  213;  Potts  y.  Hartman,  101  Ind.  359;  City 
of  Lafayette  v.  JameSy  92  Ind.  240  (47  Am.  R.  140).  In  all  of 
these  cases,  and  very  many  more  like  them,  it  has  always  been 
considered  that  the  contract  of  the  principal  was  the  main  one, 
and  that  of  the  other  promisors  the  accessary ;  but,  neverthe- 
less, that  the  latter  were  sureties.  If  it  can  be  said  of  the  bond 
of  a  cashier  that  those  who  unite  with  him  are  guarantors,  and 
not  sureties,  then  the  same  thing  must  be  said  of  bonds  of 
agents,  of  trustees,  of  receivers,  and,  in  fact,  of  all  bonds  in 
which  all  the  obligors  are  not  all  principals.  With  all  deference 
and  respect,  I  submit  that  such  a  holding  would  destroy  settled 
rules  and  narrow  the  limits  and  range  of  contracts  of  surety- 
ship much  within  the  limits  long  and  uniformly  assigned  to 
them.  It  seems  to  me  that  it  must  be  said  of  the  cashier's 
bond  before  us,  as  was  said  of  the  bond  before  the  court  in 
City  of  Lafayette  v.  James,  supra,  that  "  The  bond  is  simply 
an  undertaking  that  he  should  perform  the  duties  of  his  em- 
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ployment  as  already  fixed  at  the  time  of,  and  prior  to,  the  ex- 
ecution of  the  bond/' 

So  far  as  the  statement  of  facts  in  Singer  Mnfg.  Co.  v. 
Littler y  56  Iowa,  601,  enables  me  to  judge  of  its  effect  and 
scope,  I  think  it  not  in  point.  The  question  there  arose 
on  the  answer.  The  cbmplaint  averred  that  Littler  became 
bound  to  pay  money  to  the  plantiff  upon  the  sale  of  sewing 
machines,  or  upon  the  endorsement  of  paper  taken  upon  such 
sales,  and  the  sureties  answered  that  they  had  no  notice  of 
his  default.  In  that  case,  therefore,  there  were  debts  guaran- 
teed, while  here,  there  is  an  undertaking  that  duties  shall  be 
performed,  just  as  there  is  in  a  receiver's  bond,  an  agent's 
bond,  a  trustee's  bond,  and  many  other  bonds  of  like  char- 
acter. The  court  in  the  Littler  case  recognized  the  effect  and 
importance  of  this  distinction,  for  it  said :  "  They  became 
first  and  only  bound  upon  the  bond,  whereby  they  guaranteed 
that  Littler  would  pay  his  indebtedness  to  plaintiff  in  what- 
ever form  it  assumed.  A  guarantor  becomes  bound  for  the 
performance  of  a  prior  or  collateral  contract  upon  which 
the  principal  is  alone  indebted;  a  surety  is  bound  with  the 
principal  upon  the  contract  under  which  the  principal's  in- 
debtedness arises.  This  is  a  familiar  doctrine  of  the  law." 
This  statement  of  the  law  proves  that  the  bond  before  us- 
makes  the  appellants  sureties  and  not  guarantors,  for  it  is  the 
breach  of  that  bond  that  creates  the  indebtedness  against  all 
the  obligors.  The  parties  are  all  bound  upon  the  same  in- 
strument, the  one  default  makes  them  all  liable,  and  until 
that  de&ult  occurs  not  one  of  them  is  liable,  but,  when  it 
does  occur,  all  are  liable.  In  the  case  cited  the  obligors, 
other  than  the  principal,  were  not  bound  by  the  instrument 
which  created  the  indebtedness  of  the  latter ;  while  here  the 
one  instrument  binds  all  of  the  obligors,  and  the  one  breach 
makes  them  all  liable.  In  speaking  of  a  bond  in  many  re- 
spects similar  to  the  present,  the  Supreme  Court  of  Vermont 
said !  "  But  there  is  no  distinction,  in  this  respect,  between  the 
principal  and  the  sureties.     Alanson  Seaver  had  engaged  ta 
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do  certain  things ;  and  for  not  doing  them  he  was  liable.  The 
sureties  engaged  that  he  should  do  them,  and  for  his  not  do- 
ing them  they  became  liable.  So  that  the  same  act,  or  neg- 
lect, that  charges  the  principal,  must  charge  the  sureties.'' 
Seaver  v.  Y(mng,  16  Vt.  658. 

In  this  instance  the  question  whether  the  contract  was  one 
of  guaranty  or  suretyship  does  not  exert  an  important  influ- 
ence, but  the  question  is  intrinsically  one  of  very  great  im- 
portance, and  I  have  thought  it  proper  to  outline  the  reasons 
which  constrain  me  to  dissent  from  the  proposition  that  a 
cashier's  bond  constitutes  a  contract  of  guaranty. 

ZoLLABS,  J.,  concurs  in  the  foregoing  opinion. 

Filed  Jane  26, 1885. 
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No.  11,791. 

The  Indianapolis  and  St.  Louis  Railway  Company  v. 

Johnson. 

Master  and  SESVAxn,— Fellow  Servant8.—A  master  is  not  answerable  to 
a  servant  for  his  injury  caused  bj  the  negligence  of  a  fellow  servant  en- 
gaged in  the  same  line  of  employment. 

SAME.^Negl%genoe  in  Employing  or  Retaining  ServoaUs, — A  master  who  negli- 
gently employs,  or  wrongfully  retains  in  his  employment,  incompetent 
servants,  is  reipponsible  to  a  servant  injured  by  the  negligence  of  such  in- 
competent fellow  servants. 

Qakk.— Pleading.' -Oeneral  Averment  Controlled  hy  Specifie  SUUemenis,^ln  con- 
struing a  complaint  against  a  railroad  company  for  injury  received  by 
the  plaintiff  while  in  the  employment  of  the  defendant  and  engaged  in 
coupling  cars,  a  general  introductory  statement,  that  the  cars  were  unfit 
for  the  transportation  of  rails,  was  held  to  be  controlled  by  specific 
statements  of  facts  showing  that  the  injury  was  caused  by  the  manner 
in  which  the  cars  were  loaded  with  rails. 

8ame. — Negligence  qf  Servants  </  Corporation, — Where  a  complaint  against  a 
railroad  company  for  injury  to  the  plaintiff  while  engaged  as  the  ser- 
vant of  the  defendant  in  coupling  cars  showed  that  the  injury  was  the 
result  of  negligence  in  the  loading  of  the  cars,  and  it  was  alleged  that 
the  defendant  suffered,  permitted  and  directed  the  cars  to  be  loaded  in 
an  improper  manner  described ; 
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Hddf  that  the  complaint  showed  that  the  injury  was  caused  by  the  plain- 
tiff's fellow  servants. 

From  the  Vigo  Superior  Court. 

J.  T.  Dye  and  W.  E,  Hendrichy  for  appellant. 

J.  H.  BlcLke,  J.  W.  SheUon  and  W.  H.  Spencer ,  for  appellee. 

Elliott,  J, — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that  he  was  employed  by  the  appellant  as  switch- 
man^and  that  while  engaged  in  coupling  cars  he  was  injured 
without  any  &ult  on  his  part.     The  cause  of  the  injury  is 
thus  stated:    ^'And  the  plaintiff  says  that  said  cars  were 
wholly  and  totally  unfit  for  the  purpose  of  transporting  rails, 
and  that  said  injury  was  sustained, by  him  through  and  in 
consequence  of  the  negligence  and  fault  of  defendant  in 
this,  that  defendant  suffered,  permitted  and  directed  said  cars 
to  be  used  for  transportation  of  said  rails,  when  it  knew,  and 
had  good  reason  to  know,  that  said  cars  were  totally  unfit  for 
that  purpose,  on  account  of  said  rails  being  so  much  longer 
than  said  cars,  and  when  other  cars  of  sufficient  length  and 
proper  make  could  have  been  procured ;  and  by  loading  bent 
or  crooked  iron  on  said  car,  being  backed  up  and  allowing 
the  same  to  project  downwards  and  over  the  end  of  said  car, 
whereby  the  plaintiff's  hand  was  caught  and  injured,  as  afore- 
said ;  and  that  said  defendant  suffered,  permitted  and  directed 
said  bent  and  crooked  iron  rails  to  be  placed  on  and  project- 
ing over  the  end  of  said  car  last  named,  with  the  bent  or 
crooked  side  or  end  downward,  when,  if  proper  care  and  pre- 
caution had  been  taken,  and  said  crooked  rails  had  been  placed 
on  said  car  with  the  crooked  end  up,  instead  of  down,  this 
plaintiff  would  not  have  run  the  same  risk  in  attempting  to 
perform  his  duty  in  coupling  said  cars,  and  he  might  not  have 
been  injured  in  any  way.     But  the  defendant  had  good  rea- 
son to  know  that  the  said  bent  and  crooked  iron  rails  so  pro- 
jecting downwards  would  greatly  increase  the  risk  to  the 
person  attempting  to  make  a  coupling,  and  would  endanger 
Vol.  102.— 23 
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the  life  of  any  person  caught  between  the  end  of  said  rail 
and  any  object  that  it  might  push  against." 

The  general  statement  that  the  cars  were  unfit  for  the 
transportation  of  iron  rails  is  not  of  controlling  importance, 
for  the  specific  statement  which  follows  it  is  the  one  which 
governs.  A  general  introductory  statement  or  a  general 
conclusion  will  always  yield  to  a  specific  statement  of  the 
facts.  Ragsdaie  v.  MitcheU,  97  Ind.  468 ;  McMahan  v.  iVieti?- 
cowier,  82  Ind.  565;  State  v.  Wenzell,  77  Ind.  428,  vide  auth. 
p.  430;  Richardson  v.  Snider,  72  Ind.  425  (37  Am.  R.  168)  ; 
Reynolds  v.  Oopdand,  71  Ind.  422.  Acting  upon  this  rule 
of  pleading,  we  must  hold  that  the  specific  statement  of  the 
&cis  controls  the  general  averment. 

The  paragraph  of  the  complaint  under  immediate  mention 
does  not  show  that  the  employer  of  the  appellee  negligently 
supplied  unsafe  machinery ;  on  the  contrary,  the  facts  specifi- 
cally stated  clearly  show  that  the  injury  of  which  the  ap- 
pellee complains  was  caused  by  the  manner  in  which  the  cars 
were  loaded.  The  cause  of  the  injury  was  not  unsafe  ma- 
chinery, but  the  improper  use  of  safe  machinery.  It  is  too 
well  settled  to  admit  of  debate,  that  for  the  negligence  of  one 
fellow  servant,  engaged  in  the  same  line  of  employment,  an- 
other servant  can  not  make  the  master  answerable.  Indiana 
Car  do.  V.  Parker y  100  Ind.  181.  The  rule  applies  to  such 
cases  as  this.  Ballou  v.  Chicago,  etc.,  R.  W.  Co.,  54  Wis.  257  ; 
S.  C,  41  Am.  R.  31 ;  Smith  v.  Flint,  etc.,  R.  W.  Co.,  46  Mich. 
258;  S.  C,  41  Am.  R.  161. 

It  is  contended  by  the  appellee  that  it  is  not  alleged  that 
tlie  cars  were  loaded  by  his  fellow  servants,  and,  therefore, 
that  the  question  argued  by  the  appellant  is  not  presented. 
We  think  otherwise.  The  appellee  must  affirmatively  make 
out  his  case,  and  to  do  this  he  must  state  all  the  facts  essen- 
tial to  a  cause  of  action ;  he  can  not  have  facts  inferred  where 
there  are  no  grounds  for  inference,  and  there  are  none  here. 
The  natural  and  reasonable  inference  is  that  the  cars  were 
loaded  by  the  servants  of  the  corporation,  and  not  by  its 
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chief  agents  and  officers.  We  are  satisfied  that  the  first  par- 
agraph of  the  complaiut  is  bad. 

The  second  paragraph  of  the  complaint  is  good  for  the 
reason  that  it  avers,  in  addition  to  other  material  facts,  that 
the  appellant  negligently  and  wrongfully  employed  and  re- 
tained incompetent  servants  with  knowledge  of  their  incom- 
petency. It  is  well  settled  that  a  master  who  negligently 
employs,  or  who  wrongfully  retains  in  his  employment,  in- 
competent servants,  is  responsible  to  a  servant  injured  by  the 
negligence  of  the  incompetent  fellow  servant.  A  master  is 
bound  to  use  ordinary  care  in  the  selection  of  his  agents  and 
servants,  and  this  duty  he  owes,  not  only  to  the  public  and 
third  persons,  but  also  to  his  other  servants. 

The  third  paragraph  of  the  complaint  is  subject  to  the 
same  objections  as  the  first,  and  must  be  held  bad. 

Judgment  reversed. 

Filed  AprU  28, 1885. 

On  Petition  for  a  Rehearinq. 

Mitchell,  C.  J. — It  is  held  in  the  principal  opinion  that 
the  complaint  was  bad,  because  it  appeared  therefrom  that  the 
injury  to  the  appellee  was  the  result  of  negligence  in  loading 
the  cars,  and  that  an  inference  arose  from  the  facts  stated  that 
they  were  loaded  by  his  fellow  servants. 

In  the  argument  on  petition  for  a  rehearing,  it  is  vigorously 
contended  that  no  such  inference  arises.  The  insistance  is 
that  because  it  is  averred  in  the  complaint  "  that  said  defend- 
ant suffered,  permitted  and  directed  said  bent  and  crooked 
iron  rails  to  be  placed  on  and  projecting  over  the  end  of  said 
car  last  named,'^  etc.,  it  may  as  well  be  inferred  that  this  was 
done  by  the  chief  agents  and  officers  of  the  railroad  company 
as  by  a  fellow  servant. 

The  infirmity  of  counsePs  position  is  that  they  would  de- 
termine whether  the  persons  who  loaded  the  cars  were  fellow 
servants  or  not  by  the  office  they  held,  and  not  by  the  work 
in  which  they  were  at  the  time  engaged.     One  who  loads  the 
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cars  of  a  railroad  company  is,  while  so  engaged,  a  fellow  ser- 
vant with  the  brakeman  who  goes  upon  the  train  in  which 
such  loaded  cars  are  afterwards  placed,  and  it  makes  no  dif- 
ference what  official  designation  of  agency  may  be  applied  to 
him.  There  are  certain  duties  which  pertain  to  the  position 
of  master,  and  whoever  performs  them  is,  for  the  time 
being,  in  the  master^s  place.  There  is  also  certain  work 
which  pertains  to  the  duty  of  employee  or  servant,  and  who- 
ever else  beside  the  master  does  this  is,  while  so  engaged,  p. 
fellow  servant  with  any  other  employee  who  is  in  the  same 
general  employment.  Courts  know  judicially  that  loading 
raih-oad  iron  on  flat-cars  pertains  to  the  service  of  an  em- 
ployee, and  when  it  is  Oiverred  that  one  servant  was  injured 
in  consequence  of  the  negligent  manner  in  which  such  load- 
ing was  performed  by  the  defendant,  the  presumption  arises 
that  such  injury  was  the  result  of  the  negligence  of  a  fellow 
servant.  This  is  so  because  a  railroad  corporation  must  of 
necessity  employ  servants  to  load  its  ears.  To  say  that  the 
servant  who  loaded  the  cars  was  also  the  chief  agent  and  of- 
ficer of  the  railroad  company,  without  more,  would  in  no 
manner  change  the  situation.  Regardless  of  his  agency  or 
office  in  other  respects,  if  he  was  also  properly  engaged  in 
loading  cars,  he  was  at  that  time  a  fellow  servant  with  all 
others  in  like  service. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Jane  26, 1885. 


No.  11,812. 

Holderman  v.  Miller. 

Vendor  and  Purchaser.— G^twin^i  Wheat. — Reservation. — PerwnaX  Prop- 
erty,— Wheat  which  in  fact  is  attached  to  and  is  a  part  of  the  soil,  al- 
thongh  in  a  theoretical  sense  separated  therefrom  by  a  reservation  in 
the  deed  of  a  grantor,  is  not  in  a  condition  to  be  transferred  under  a 
general  designation  of  property  on  and  distinct  from  the  farm. 
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Sahxl — R^omuUion  of  Deed,  —Where  a  grantee,  believing  he  is  the  owner 
of  growing  wheat  by  purchase  of  the  land,  buys  from  his  grantor  his 
household  goods  **  and  all  other  property  on  said  farm,"  he  can  not, ' 
upon  discovering  that  the  wheat  was  reserved  but  under  circumstances 
not  entitling  him  to  a  reformation,  claim  the  wheat  as  a  part  of  the 
personal  property  so  purchased. 

Plbadino.— I%eory  of  Oasc.— Btidtoe.— A  plaintiff  must  recover  upon  the 
theory  of  the  case  on  which  his  complaint  proceeds  or  not  at  all. 

From  the  Elkhart  Circuit  Court. 

J.  H.  Baker  and  J.  A.  8,  MitckeH,  for  appellant. 

jB.  M.  Johnson,  H,  C.  Dodge  and  E.  O.  Herr,  for  appellee. 

NiBLACK,  J. — Complaint  by  Martha  Miller  against  Abra- 
ham Holderman,  charging  that  one  Joseph  Miller^  Sr.,  was, 
on  the  Ist  day  of  September,  1878,  the  owner  of  a  farm  in 
Elkhart  county,  consisting  of  one  hundred  and  twenty  acres 
of' land;  that  on  that  day  the  defendant  Holderman  rented 
certain  fields,  constituting  a  part  of  such  farm,  from  the  said 
Joseph  Miller  for  the  purpose  of  sowing  the  same  in  wheat, 
upon  the  terms  that  the  said  Holderman  was  to  have  three- 
fifths  of  the  crop  when  it  was  harvested  and  the  said  Joseph 
Miller  the  remaining  two-fifths,  to  be  left  on  the  farm  for 
him  in  the  bushel ;  that,  on  the  20th  day  of  November,  1878, 
the  said  Holderman  having  in  the  meantime  sowed  said  field 
in  wheat,  the  plaintiff  purchased  the  farm  for  ftill  value  from 
the  aforesaid  Joseph  Miller,  embracing  also  all  the  house- 
hold goods  and  other  personal  property  situate  thereon,  and 
including  his  interest  in  the  growing  wheat  sowed  as  above; 
that,  on  the  4th  day  of  December,  1878,  the  said  Joseph  Miller 
executed  to  the  plaintiff  a  deed  of  conveyance  for  such  farm, 
in  the  body  of  which  the  words  "  wheat  on  said  land  re- 
served "  appear  to  have  been  inserted ;  that  said  words  of 
reservation  were  inserted  in  such  deed  of  conveyance  with- 
out the  knowledge  or  consent  of  the  plaintiff,  and  was  done 
either  fraudulently  for  the  purpose  of  cheating  her,  or  by  the 
mutual  mistake  of  the  parties ;  that  two-fifths  of  the  wheat 
60wn  by  Holderman,  under  his  contract  with  the  said  Joseph 
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Miller,  amounted  to  two  hundred  and  fifty  bushels,  all  of 
which  Holderman,  on  the  1st  day  of  August,  1879,  con- 
verted to  his  own  use,  to  the  plaintiff's  damage  in  the  sum 
of  $400 ;  that  the  said  Joseph  Miller  has  since  died,  and  no 
administrator  has  been  appointed  upon  his  estate.  Where- 
fore the  plaintiff  prayed  that  the  deed  executed  to  her  as 
above  might  be  reformed  by  causing  the  words  of  reserva- 
tion as  to  the  wheat  to  be  struck  out,  and  that  she  might  have 
judgment  against  Holderman  for  $400. 

There  was  an  answer  in  denial,  and  a  trial  by  the  court  re- 
sulted in  a  special  finding  of  the  facts  as  follows : 

"1st.  Prior  to  December  4th,  1878,  Joseph  Miller,  Sr., 
was  the  owner  of  the  following  described  real  estate  in  Elk- 
hart county,  State  of  Indiana,  to  wit :  The  east  half  of  the 
southeast  quarter  and  the  east  half  of  west  half  of  the  south- 
east quarter  of  section  25,  township  37  north,  range  4  east. 

"  2d.  That  in  the  summer  of  1878,  said  Joseph  Miller,  8r., 
rented  to  the  defendant  three  fields,  containing  about  thirty- 
two  acres  of  said  lands  to  be  sowed  in  wheat  by  the  defendant, 
who  was  to  cultivate,  harvest  and  thresh  the  wheat  raised  on 
said  land,  and  retain  three-fifths  of  the  wheat  so  raised  and 
was  to  deliver  to  said  Joseph  Miller  two-fifths  of  the  wheat 
so  raised,  in  the  bushel,  and  that  in  the  fall  of  1878,  said  de- 
fendant did  sow  said  fields,  so  rented,  in  wheat. 

"3d.  That  on  the  Ist  day  of  December,  1878,  said  Joseph 
Miller,  Sr.,  who  was  the  father  of  the  plaintiff,  proposed  by 
parol  to  sell  to  plaintiff,  and  plaintiff  to  purchase  of  him, 
said  lands,  and  what  property  was  then  thereon,  for  the  sum 
of  seven  thousand  dollars,  one  hundred  dollars  to  be  paid 
down,  and  plaintiff  to  execute  her  notes  for  $900,  and  assume 
the  mortgages  and  maintenance  of  her  mother,  the  wife  of 
said  Joseph  Miller,  Sr.,  as  stated  in  the  deed  hereinafter  set 
out.  The  wheat  then  growing  on  said  land  was  not  men- 
tioned other  than  as  above  staled. 

"  4th.  That,  on  the  2d  day  of  December,  1878,  Joseph 
Miller,  Sr.,  and  plaintiff  went  to  the  office  of  Greorge  W. 
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Best,  a  notary  public  at  Elkhart,  to  complete  said  sale  and 
purciiase;  that  among  the  other  terms  and  conditions  of  ..uid 
sale  and  purchase,  said  Joseph  Miller,  Sr.,  stated  to  said  no- 
tary public  that  the  wheat  growing  on  said  lands  was  to  be 
reserved ;  that  said  notary  then  wrote  the  deed  in  the  words 
and  figures  as  follows,  to  wit:  'This  indenture  witnesseth 
that  Joseph  Miller,  Sr.,  and  Catharine  Miller,  his  wife,  of 
Elkhart  county,  in  the  State  of  Indiana,  convey  and  warrant 
to  Martha  Miller,  of  Elkhart  county,  in  the  State  of  In- 
diana, for  the  sum  of  seven  thousand  dollars,  the  receipt 
whereof  ii^  hereby  acknowledged,  the  following  real  estat^  in 
Elkhart  county,  in  the  States  of  Indiana,  to  wit:  East  one- 
half  of  the  southeast  one-fourth  of  section  twenty-five,  town- 
ship thirty-seven  north,  of  range  Your  east;  also,  the  east 
one-half  of  the  west  one-half  of  the  southeast  one-fourth  of 
said  section  above  named,  subject  to  mortgage  liens  of  State 
of  Indiana,  Johnson  W.  Allen,  Daniel  Miller  and  George 
W.  Best ;  also,  subject  to  support  and  care  of  Catharine  Mil- 
ler during  her  life,  and  payment  of  her  funeral  expenses,  and 
the  said  Martha  Miller  hereby  expressly  agrees,  in  part  con- 
sideration of  this  conveyance,  with  the  said  Joseph  and  Cath- 
arine Miller  to  furnish  the  said  necessary  support  and  care 
for  said  Catharine  Miller  and  said  funeral  expenses  and  to 
keep  said  Joseph  Miller,  Sr.,  free  from  the  payment  of  any 
amount  for  the  support  and  care  of  said  Catharine  Miller, 
and  the  said  lands  shall  be  held  subject  to  the  payment  of  all 
amounts  nece&sary  to  furnish  said  support  and  care  as  afore- 
said. Wheat  on  said  land  reserved.  In  witness  whereof,  the 
said  Joseph  Miller,  Sr.,  and  Catharine  Miller,  his  wife,  have 
hereunto  set  their  hands  and  seals  this  2d  of  December,  1878. 
"  *  Signed  and  acknowledged. 

" '  Joseph  Miller.  [seal.] 

her 

" '  Catharine  +  Miller,    [seal.] 

mark 

*' '  Geoboe  W.  Best. 

''*E.  DUNTON. 
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"  *  State  of  Indiana^  Elkhart  County,  ss  : 

" '  Before  me,  G^rge  W.  Best,  a  notary  pnblic  in  and  for 
said  county,  this  4th  day  of  December,  1878,  personally  came 
Joseph  Miller,  Sr.,  and  Catharine  Miller,  his  wife,  and  ac- 
knowledged the  execution  of  the  annexed  deed. 

^^ '  Witness  my  hand  and  notarial  seal. 

" '  Geobge  W.  Best,  Notary  Public' 

"  That  said  Best  read  said  deed  to  said  parties,  as  written, 
and  said  Joseph  Miller  then  signed  his  name  to  said  deed  ; 
that  said  deed  waa  then  left  in  the  possession  of  said  Best, 
whq,  by  arrangement  of  the  parties,  took  it  to  the  house  of 
jaid  Joseph  and  Martha,  on  the  4th  day  of  December,  1878, 
to  be  signed  by  said  Catharine  and  acknowledged  by  the 
grantors;  that  said  Best  then  read  said  deed  again,  in  the 
presence  and  hearing  of  plaintiff,  to  said  Catharine  Miller 
who  then  signed  it,  and  together  with  her  husband  acknowl- 
edged it,  when  the  said  deed  was  placed  in  an  envelope  by 
said  Best  and  laid  on  the  mantel  in  the  room  where  all  the 
parties  were,  and  with  their  consent  and  concurrence.  At 
that  time,  upon  the  inquiry  by  plaintiff,  as  to  whether  the 
deed  transferred  to  her  the  property  on  the  farm,  by  direc- 
tion of  said  Joseph  Miller  and  plaintiff,  said  Best  drew  up 
and  said  Joseph  Miller,  Sr.,  signed  the  following  written  in- 
strument, to  wit : 

"  ^  Received  of  Martha  Miller  $26  in  full  payment  for  all 
my  household  goods  now  in  house  on  ferm,  and  all  other 
property  on  said  farm  deeded  by  me  to  said  Martha  Miller. 

"  ^  December  4th,  1878.  Joseph  Mili^er,  Sr.' 

"  That  said  instrument  was  read  by  said  Best  in  the  pres- 
ence and  hearing  of  said  parties,  and  by  him  placed  in  said 
envelope  with  said  deed ;  that  said  deed  and  said  written  in- 
strument were  delivered  to  plaintiff  by  placing  them  on  said 
mantel  as  aforesaid. 

"  5th.  That  at  the  time  of  delivering  said  deed  there  was 
no  property  on  said  land  belonging  to  said  Joseph  Miller,  Sr., 
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except  a  few  articles  of  household  goods^  two  old  kettles  and 
the  wheat  in  controversy. 

^  6th.  That  two  days  after  the  delivery  of  said  deed^  it  hav- 
ing been  suggested  foy  a  friend  that  she  had  better  have  it 
examined;  plaintiff  took  said  deed  and  submitted  it  to  Judge 
Osborne,  who  read  it  over  to  himself  and  stated  to  the  plain- 
tiff that  it  was  all  right;  that  plaintiff  did  not  state  to  Os- 
borne the  terms  of  the  contract,  nor  mention  the  wheat.  She 
then  caused  said  deed  to  be  placed  on  record. 

''7th.  That  plaintiff  took  possession  of  said  land  upon  the 
delivery  of  said  deed,  and  that  at  and  prior  to  the  execution 
of  said  deed,  she  was  an  intelligent  woman,  possessed  of  an 
ordinary  common  school  education,  and  could  write  and  read 
writing  with  ordinary  facility;  that  plaintiff  did  not  read  said 
deed  before  its  execution  and  delivery  to  her,  nor  did  she  hear* 
the  clause  in  said  deed, '  wheat  on  said  land  reserved,'  read  by 
said  Best,  nor  did  she  know  that  said  clause  was  in  said  deed 
until  in  April,  1879;  that  plaintiff  had  been  acquainted  with 
Best  for  many  years,  who  was  also  an  attorney,  and  had  drawn 
one  mortgage  for  her,  and  advised  her  on  several  occasions, 
and  had  visited  her  and  her  father's  fitmily,  and  was  the  ad- 
viser and  attorney  of  her  fether,  said  Joseph  Miller,  Sr. ;  that 
neither  the  grantors  in  said  deed  nor  said  Best  made  use  of 
any  trick  or  artifice  to  prevent  plaintiff  from  reading  said 
deed ;  that  she  failed  to  read  it  by  reason  of  the  confidence 
she  placed  in  said  Best;  but  she  could  readily  have  read  it  if 
she  had  so  desired. 

"8th.  That  in  April,  1879,  an  execution  issued  on  a  judg- 
ment against  Joseph  Miller,  Sr.,  was  levied  on  said  wheat ; 
that  said  judgment  was  a  lien  on  said  land  at  the  date  of  the 
execution  of  said  deed,  but  said  Joseph  Miller,  Sr.,  stated  to 
plaintiff,  at  the  time  of  the  execution  of  said  deed,  that  said 
judgment  was  paid,  if  not,  he  would  pay  it ;  that  after  said 
wheat  was  advertised  for  sale,  as  the  property  of  said  Joseph 
Miller,  Sr.,  defendant,  without  actual  knowledge  of  said  res- 
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ervation  in  said  deed,  purchased  said  wheat  from  said  Joseph 
Miller,  Sr.,  and  paid  him  therefor  $80,  which  sum  was  ap- 
plied to  the  payment  of  said  judgment. 

^*  9th.  That  the  wheat  so  raised  on  said  land  amounted  to 
505  bushels ;  and  the  two-fifths  amounted  to  202  bushels,  all 
of  which  was  taken  possession  of  by  defendant  in  August^ 
1879,  and  converted  by  him  to  his  own  use,  and  on  demand 
made  by  plaintiff  to  have  two-fifths  thereof  set  apart  for  her, 
defendant  refused  so  to  do,  but  retained  said  wheat,  and  in 
the  fall  of  1880  sold  said  wheat  and  retained  the  proceeds 
thereof;  that  said  wheat  was  worth  one  dollar  per  bushel,  and 
two-fifths  thereof  was  of  the  value  of  $202,  aft«r  the  taking 
and  prior  to  the  filing  of  the  amended  complaint  in  this  cause, 
to  wit^  March  2d,  1880;  that  in^rest  on  said  sum  from  said 
date  to  the  trial,  at  six  per  ^ent.,  is  $48/^ 

Upon  the  facts  thus  found  the  court  came  to  the  following 
oonclusions  of  law : 

First.  That  the  plaintiff  was  the  owner  of  the  wheat  in 
controversy. 

Second.  That  the  plaintiff  was  entitled  to  recover  from  the 
defendant  the  sum  of  $202,  the  value  of  such  wheat  on  the 
2d  day  of  March,  1880,  the  time  when  the  amended  com- 
plaint herein  was  filed ;  also,  interest  at  the  rate  of  six  per 
cent,  firom  that  date,  amounting  to  $48,  and  making  in  all  the 
sum  of  $250. 

And,  over  the  defendant's  exceptions  to  the  conclusions  of 
law,  judgment  was  rendered  against  him  for  the  sum  of  $250. 

Error  is  assigned  upon  the  conclusions  of  law  stated  as 
above. 

The  argument  here  has  taken  a  wide  range,  and  some  ques- 
tions are  incidentally,  and  others  elaborately,  discussed,  which, 
in  our  view,  are  wholly  immaterial  to  a  proper  decision  of 
the  cause.  As  has  been  seen,  the  complaint  in  this  case  was 
firamed,  and  the  action  prosecuted,  upon  the  theory  that  cer- 
tain words,  fatal  to  the  plaintiff's  right  to  recover,  had  been 


MAY  TERM,  1885.  363 

Holderman  v.  Miller. 

improperly  inserted  in  her  deed  to  the  &rni^  and  that  it  was 
necessary  to  have  a  reformation  of  her  deed  before  her  right 
of  recovery  would  be  complete.  It  is  not  insisted  that  the 
&cts,  as  found  by  the  circuit  court,  established  the  plaintiff's 
claim  to  have  her  deed  reformed ;  on  tlie  contrary,  it  is  im- 
pliedly admitted  in  argument  that,  in  that  respect,  the  case 
made  by  the  complaint  was  not  proven  at  the  trial,  and  the 
plaintiff's  title  to  the  wheat  in  suit  is  now  made  to  rest  upon 
a  supposed  purchase  of  it  by  her  as  personal  projKjrty  on  the 
day  the  deed  to  the  &rm  was  delivered  to  her. 

Waiving  all  questions  ot  variance  between  the  claim  made 
by  the  complaint  and  the  facts  found  at  the  trial,  we  are  un- 
able to  discover  any  ground  upon  which  it  can  be  safely  held 
that  the  plaintiff  purchased  the  wheat  from  her  father,  as 
personal  property,  after  his  execution  of  the  deed  to  the 
iarm. 

In  the  first  place,  although  in  a  certain  theoretical  sense 
separated  from  the  land  by  the  reservation  in  the  deed,  the 
wheat  was  still  in  &ct  attached  to,  and  a  part  of,  the  soil,  and 
hence  not  in  a  condition  to  be  transferred  under  the  general 
designation  of  property  on,  and  distinct  from  the  fiirm. 

In  the  next  place,  the  inference  is  irresistible  that  at  the 
time  the  plaintiff  took  her  father^s  receipt  for  $25  for  the 
household  goods  and  other  property  on  the  farm,  she  believed 
she  was  the  owner  of  the  wheat  by  her  purchase  of  the  farm, 
and  that,  therefore,  she  did  not  either  have  it  in  her  mind,  or 
in  any  manner  consider,  that  she  was  purchasing  the  wheat,  as 
separate  from  the  farm,  when  she  took  the  receipt  in  question ; 
isonsequently  the  plaintiff's  present  claim  that  she  purchased 
the  wheat  in  connection  with,  and  as  a  part  of,  the  transac- 
tion through  which  she  obtained  the  household  goods,  is  con- 
trary to  the  theory  upon  which  the  action  was  prosecuted,  and 
is  also  in  opposition  to  every  fair  inference  from  the  &cts  as 
found  by  the  circuit  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  circuit  court  to  state  conclu- 
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sioDs  of  law  in  accordance  with  this  opinion,  and  to  enter 
judgment  thereon  in  fitvor  of  the  defendant  below. 

Mitchell,  C.  J.,  having  been  of  counsel  in  this  cause, 
took  no  part  in  its  decision. 

Filed  June  20, 1885. 


No.  11,879. 

Maxon  et  al.  v.  Lane  bt  al. 

Deep. — Burdtfu  as  OondUiona  of  Grant  Running  wilh  Land  Conveyed,  —  A 
deed  from  A.  to  B.  for  a  tract  of  land  contained  the  following :  "  Also, 
convey  water  to  the  amount  of  600  inches,  to  be  furnished  from  the 
head-race  of  the  flouring-mill  of  said  Voisinette  (A.) ;  said  supply  of 
water  to  be  constant  and  perpetual.  The  said  grantees  (B.)  hereby 
agreeing  to  assist  in  keeping  up  the  dam  in  proportion  to  the  amount 
of  water  used  by  them,  and  to  construct  and  keep  in  order  their  own 
race." 

Heldy  that  the  stipulation  in  the  deed,  that  B.  should  contribute  to  the 
keeping  up  of  the  dam,  imposed  a  burden  which  was  a  condition  of  the 
grant  of  the  water,  and  runs  with  the  land,  and  a  purchaser  from  R  of 
the  land  and  water  rights  takes  them  subject  to  the  burden. 

Same. — Mortgage  Subject  to  Burden, — C.,  the  purchaser  from  B.,  of  the 
land  and  water  rights  conveyed  to  him  by  A.,  executed  to  D.  a  mort- 
gage upon  the  same  land  and  water  rights,  containing  the  same  descrip- 
tion and  stipulation. 

Hddf  that  the  mortgage  covered  the  land  and  water  rights,  but  subject  to 
the  same  burden. 

Same. — Bights  under  Mmigage  not  Affected  by  Subsequent  Contract  to  which 
Holders  are  not  Birties. — Subsequent  to  the  execution  of  the  mortgage,  C, 
the  mortgagor,  and  L.  &  L.,  other  grantees  of  A.,  entered  into  a  contract 
which  seems  to  have  been  entered  into  as  an  interpretation  of  the 
grant  of  water  and  of  the  burden  imposed  by  the  deed  from  A.  to  B. 
The  holders  of  the  mortgage  were  not  parties  to  this  contract. 

Heldy  that  they  are,  therefore,  not  affected  nor  bound  by  it. 

Same.  —  Pleading,  —  CounUr-Claim,  —  EsioppeL  —  The  mortgage  was  upon 
record  at  the  time  the  contract  was  entered  into.  It  had  been  assigned 
for  value  to  S.  and  S.  who  owned  the  principal  part  of  the  stock  of  the 
corporation,  C,  and  were  the  business  managers  of  its  affairs.  While 
thus  owning  and  holding  the  mortgage,  they  signed  tts  name  to  the  con- 
tract   Afterwards  and  for  value  they  assigned  the  mortgage  to  plain- 
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tiffs.  In  the  coanter-claim  by  L.  &  L.  there  is  no  averment  that  8.  and  S. 
did  anything,  said  anything,  concealed  anything,  or  omitted  anything, 
that  did,  or  might  in  the  least  influence  or  induce  the  other  parties  to 
enter  into  a  contract  with  C.  that  they  would  not  otherwise  have  en- 
tered into,  nor  is  there  an  averment  that  the  other  contracting  parties 
were  ignorant  of  the  fact  that  S.  and  S.  owned  the  mortgage. 
Heldj  that  the  facts  stated  in  the  counter-claim  are  not  sufficient  to  afiect 
the  rights  of  S.  and  S.  and  their  assigns,  under  the  mortgage,  nor  to 
estop  them  from  asserting  those  rights. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfleetf  for  appellants. 

H.  -D.  Wilson  and  —  Davis,  for  appellees. 

ZoLJLABS,  J.— On  the  13th  day  of  March,  1873,  the  Ball 
&  Sage  Wagon  Company  executed  a  note  and  mortgage  to 
Sarah  Rawling,  which  latter  was  recorded  on  the  10th  day  of 
April  of  that  year.  On  the  15th  day  of  April,  Sarah  Rawling 
and  her  husband  duly  endorsed  the  note  and  mortgage  to  M.  G. 
and  W.  Sage,  and  they  endorsed  them  to  appellants.  Appel- 
lants brought  this  action  to  recover  judgment  upon  the  note, 
and  a  decree  foreclosing  the  mortgage.  The  Ball  &  Sage 
Wagon  Company,  and  Jacob  C.  Lane  and  Clark  Lane  were 
made  defendants.  The  wagon  company  made  default,  and 
a  judgment  and  decree  were  rendered  against  it. 

Following  a  specific  description  of  land,  there  is  this  fur- 
ther description  in  the  mortgage  of  the  interest  covered  by 
it:  ''Also,  water  power  to  the  amount  of  six  hundred  inches 
of  water  to  be  furnished  from  the  head-race  from  the  mill 
of  Vincent  Voisinette,  in  manner  and  condition  in  deed  of 
said  Voisinette  to  Hiram  H.  Allen  and  others." 

In  the  complaint,  there  are  these  averments  as  against  the 
Lanes :  ''  Said  Clark  Lane  and  said  Jacob  C.  Lane,  as  his 
assignee,  hold  a  certain  written  contract  with  said  Ball  & 
Sage  Wagon  Company,  executed  the  23d  day  of  January, 
1874,  imposing  certain  heavy  burdens  and  encumbrances  on 
the  real  estate  described  in  said  mortgage,  and  now,  in  order 
to  cut  off  and  foreclose  all  their  rights  in  and  to  said  real 
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estate,  given  by  virtue  of  said  written  contract,  they  are 
made  parties  hereto." 

After  the  rendition  of  the  judgment  and  decree  against  the 
wagon  company,  a  sale  under  the  decree,  and  the  purchase 
of  the  premises  by  appellants,  they  filed  a  supplemental  com- 
plaint, setting  up  these  facts,  and  asking  a  decree  against  ap- 
pellees,  that  on  foreclosure  against  them  they  be  required  to 
redeem  within  a  year  without  further  sale. 

The  first  question  presented  here  arises  upon  a  counter- 
claim filed  by  appellees.  The  counter-claim  is  based  upon 
the  contract  referred  to  in  the  complaint  between  the  Ball  & 
Sage  Wagon  Company  and  appellee  Clark  Lane. 

Under  a  "  whereas,"  the  contract  recites  that  in  July,  1868,. 
Vincent  Voisinette  executed  a  deed  to  H.  H.  Allen  and  others^ 
having  in  it  the  following :  "Also,  convey  water  to  the  amount 
of  600  inches,  to  be  furnished  from  the  head-race  of  the  flour- 
ing-mill  of  said  Voisinette ;  said  supply  of  water  to  be  con- 
stant and  perpetual.  The  said  grantees  hereby  agreeing  to 
assist  in  keeping  up  the  dam  in  proportion  to  the  amount  of 
water  used  by  them,  and  to  construct  and  keep  in  order  their 
own  race.*'  It  is  further  recited,  in  an  indefinite  way,  that 
by  purchase  and  deed,  the  Ball  &  Sage  Wagon  Company  had 
succeeded  to  the  rights  and  liabilities  granted  and  imposed  by 
the  deed  from  Voisinette  to  Allen  and  others ;  and  that  Voi- 
sinette had  conveyed  to  Clark  Lane  certain  real  estate,  and 
all  of  the  water  power  except  thirty-six  horse  power.  Under 
another  "  whereas,"  it  is  recited  that  the  several  parties  in- 
terested in  the  water  power  intended  to  commence  the  im- 
provement of  the  same,  and  to  pay  in  their  due  and  proper 
proportion,  and  be  responsible  in  the  same  proportion  for  all 
costs  and  damages  that  might  result  to  others  by  reason  of 
making  the  contemplated  improvements.  Still  further,  as  fol- 
lows :  "And  whereas.  It  is  therefore  necessary  to  define,  dis- 
tinctly and  definitely,  what  shall  forever  hereafter  be  construed 
and  admitted  to  be  the  true  intent  and  meaning  of  600  inches 
of  water,  as  before  named  in  the  said  conveyance,  and  to  fix 
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the  per  cent,  or  proportion  that  the  said  Lane  and  the  said  Ball 
&  Sage  Wagon  Company,  respectively,  shall  pay  toward  the 
constraction  of  said  improvements,  and,  also,  that  they,  for 
themselves,  their  heirs  and  assigns,  agree  shall  forever  after 
be  binding  upon  them/' 

It  is  then  agreed  that  the  water  shall  be  passed  to  the  Ball 
&  Sage  Wagon  Company  through  sm  aperture  ten  by  sixty 
inches ;  that  Lane  and  the  wagon  company  shall  build  a  dam 
across  the  river  at  a  point  near  the  old  one ;  build  embank- 
ments, fix  the  channel,  etc.  Toward  the  expense  of  building 
the  dam,  etc.,  the  Ball  &  Sage  Wagon  Company  binds  itself 
and  assigns  to  pay  the  one-tenth  of  the  cost  of  the  dam,  the 
one-tenth  of  keeping  it  in  perpetual  good  order  and  repair, 
and  one-tenth  of  the  damages  that  may  result  to  others  by 
the  overflow  of  lands.  After  a  stipulation  that  Farvard  & 
Little,  who  seem  to  have  some  interest,  shall  pay  one-six- 
teenth of  said  amounts,  it  is  agreed  that  Lane  shall  pay  the 
balance,  etc. 

It  is  averred  in  the  counter-claim  that  Jacob  C.  Lane  had 
become  the  owner  of  the  dam  and  all  the  lands  and  water 
power,  subject  to  the  exceptions  as  set  forth  in  the  contract, 
and  that  he  had  become  the  owner  of  the  contract,  and  bound 
by  its  prov^ions,  and  that  it  created  a  perpetual  lien  upon, 
and  a  covenant  running  with  the  land  covered  byxthe  mort- 
gage. It  is  ftirther  averred  that  the  deed  from  Voisinette  to 
Allen  and  others,  dated  July,  1868,  the  conveyance  to  the 
Ball  &  Sage  Wagon  Company,  and  the  deed  to  Lane  from 
Voisinette,  as  set  forth  in  the  contract,  were  all  properly  re- 
corded, and  the  contents,  terms  and  covenants  known  to 
Sarah  Bawling  at,  and  prior  to,  the  execution  of  the  mort- 
gage, and  to  her  assigns.  Sage  and  Sage,  and  to  the  plaintiffs. 
It  is  further  averred  that  Sage  and  Sage,  "  while  the  principal 
owners  and  business  managers  of  said  corporation,  to  wit, 
the  Ball  &  Sage  Wagon  Company,  purchased  said  mortgage 
and  note,  and  that  while  being  such  business  managers,  and 
while  so  owning  such  note  and  mortgage,  they,  for  said  com- 
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pany,  executed  the  contract  hereinbefore  set  forth;"  that 
the  dam  and  the  water  power  afforded  by  means  of  it  are  of 
the  value  of  $40^000^  and  that  the  expense  of  keeping  up  the 
dam  isy  and  will  be,  $10,000  per  year.  It  is  further  averred 
that  appellants  well  knew  all  of  the  foregoing  facts  at  the 
time,  and  long  before  they  purchased  the  mortgage,  and  pur- 
chased it  for  the  purpose  and  with  the  intent  to  destroy  ap- 
pellee's rights  and  interests. 

It  is  alleged  still  further,  that  an  irreparable  injury  will 
result  to  appellee  Jacob  C.  Lane  if  his  rights  under  the 
contract  are  destroyed  by  the  foreclosure  of  the  mortgage. 
Prayer  that  the  foreclosure  be  subject  to  his  rights  under 
that  contract. 

The  counter-claim  is,  evidently,  not  the  result  of  the 
pleader's  best  efforts,  as  it  and  the  contract  upon  which  it  is 
based  leave  in  uncertainty  and  to  conjecture  what  ought  to 
have  been  made  plain.  It  is  inferable,  that  the  deed  from 
Voisinette  to  Allen  and  others,  granting  the  water,  also  con- 
veyed the  land  covered  by  the  mortgage,  and  that  the  land 
is  near  to  the  head-race  from  which  the  water  was  granted, 
and  yet  not  abutting  upon  it.  It  is  also  inferable  that  the 
Ball  &  Sage  Wagon  Company  received  a  deed  from  Allen 
and  others,  conveying  to  it  what  they  had  re<5eived  from 
Voisinette ;  that  Clark  Lane,  by  grant  from  Voisinette,  had 
become  the  owner  of  the  main  water  power,  and  the  head- 
race from  which  the  water  to  the  wagon  coitopany  was  to  be 
furnished,  and  that  Jacob  C.  Lane,  by  deed  from  Clark  Lane, 
had  become  the  owner  of  the  water  power  and  head-race. 
For  the  purposes  of  this  opinion,  we  treat  these  inferences  as 
fects,  but  do  not  intend  to  establish  as  a  rule  that  inferences 
can  take  the  place  of  fects  in  pleading.  But,  thus  treating 
the  counter-claim,  it  is  yet  fatally  defective.  The  stipula- 
tion that  the  grantees  in  the  deed  from  Voisinette  to  Allen 
and  others  should  contribute  to  the  keeping  up  of  the  dam, 
imposed  a  burden  which  was  a  condition  of  the  grant  of  the 
water,  and  runs  with  the  land.     A  purchaser  of  the  land  and 
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vmter  rights  under  that  deed  takes  them  with  the  burden. 
This  was  evidently  the  intention  of  the  parties,  and  is  the 
reasonable  construction  of  the  terms  of  the  deed.  Chnduitt 
V.  Ross,  ante,  p.  166.  The  land  and  the  water  rights,  with 
the  burden  imposed,  seem  to  have  passed  to  the  Ball  &  Sage 
Wagon  Company,  and  the  same  are  covered  by  the  mortgage 
to  Sarah  Rawling,  which  is  the  mortgage  in  suit.     What  was 

I  meant  by  six  hundred  inches  of  water  is  not  defined  in  the 

deeds  nor  mortgage,  nor  is  the  amount  to  be  paid  by  the 
grantees  in  keeping  up  the  dam  stated,  except  that  it  shall 
be  in  proportion  to  the  water  granted.  But  whatever  water 
was  thus  conveyed,  and  whatever  the  burden  imposed  may 
be,  they  are  covered  by  the  mortgage.  Appellants,  as  the 
•  owners  and  holders  of  the  mortgage,  have  the  right  to  hold, 
and  take  in  under  it,  all  that  it  covers,  unless  by  some  sub- 
sequent contract  or  some  other  act  or  omission,  they  are 
estopped  to  assert  that  right.  Neither  Sarah  Rawling,  M.  G. 
and  N.  Sage,  nor  appellants  have  executed  such  a  contract. 
The  contract  of  1874  was  executed  by  Lane  and  the  Ball  & 
Sage  Wagon  Company.  That  contract,  of  itself,  therefore, 
can  not  affect  the  rights  of  the  mortgagee  or  his  assigns.  It 
seems  to  have  been  made,  in  some  sense,  as  an  interpretation 

I  of  the  grant  of  water  and  the  burden  imposed  by  the  Voisi- 

i  nette  deed,  but  the  mortgagee  and  holders  of  the  mortgage 

are  not  bound  by  such  interpretation  unless  they  are  in  some 
way  estopped  to  controvert  it.  In  the  absence  of  such  estop- 
pel, they  have  a  right  to  be  heard  as  to  what  the  grant  and 

^  burden  are,  and  are  not  bound  by  the  interpretation  made  by 

others  in  their  absence.  Whether  or  not  the  contract  of 
1874  would  add  to  or  lighten  the  burden  imposed  by  the 
Voisinette  deed,  we  need  not  now  undertake  to  decide.  It 
is  enough  that  neither  appellants  nor  their  assigns  were 
parties  to  it.  Is  there  then  anything  averred  in  the  counter- 
claim sufficient  to  constitute  an  estoppel  as  against  appel- 
lants? It  is  not  entirely  clear  that  there  was  an  attempt  to 
Vol.  102.— 24 
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assert  anything  in  the  way  of  such  an  estoppel.  It  is  averred 
that  the  deeds  were  upon  record,  and  were  notice  to  Sarah 
Rawling,  M.  G.  and  N.  Sage,  and  appellants.  From  these,  of 
course,  they  had  notice  of  the  grant  of  water  and  the  burden 
imposed.  This  notice  would  estop  them  to  deny  the  burden 
imposed  by  the  deeds,  but  nothing  more.  These  deeds  of 
record  would  not  be  notice  of  any  subsequent  contract,  nor 
of  any  interpretation  of  the  original  grant  and  burden. 

It  is  further  averred  that  Sage  and  Sage,  while  the  princi- 
pal owners  and  business  managers  of  the  Ball  &  Sage  Wagon 
Company,  a  corporation,  purchased  the  note  and  mortgage, 
and  that  while  such  owners  and  business  managers,  and  while 
the  owners  of  the  note  and  mortgage,  they,  for  the  Ball  & 
Sage  Wagon  Company,  executed  the  contract  of  1874.  Just 
how  Sage  and  Sage  were  the  principal  owners  is  not  stated. 
We  presume  that  the  intention  was  to  allege  that  they  owned 
the  principal  part  of  the  stock.  Let  this  be  granted,  and 
still  there  is  nothing  here  to  work  an  estoppel  against  Sage 
and  Sage.  The  mortgage  was  upon  record,  and  for  aught  that 
appears  the  Lanes  had  notice  of  its  contents.  And  for  aught 
that  appears  they  knew  that  Sage  and  Sage  were  the  owners 
and  in  possession  of  the  mortgage  at  the  time  the  contract 
was  made  with  the  wagon  company  in  1874. 

It  is  plain  that  Sage  and  Sage  are  not  the  wagon  company* 
The  latter  is  a  corporation ;  the  former  seem  to  have  been 
partners.  That  they  may  have  owned  a  majority  of  the 
stock  in  the  corporation,  and  were  its  business  managers,  does 
not  make  them  and  the  corporation  one,  nor  bind  one  by  the 
contracts  of  the  other.  We  know  of  no  reason  why  Sage  and 
Sage  might  not  own  the  mortgage  the  same  as  any  other  person, 
nor  why,  in  the  absence  of  fraud  or  unfair  dealing,  they  should 
not  be  protected  against  any  contracts  that  the  wagon  com- 
pany might  make,  which^might  affect  the  mortgage  security. 
And  the  fact  that  they  knew  that  the  wagon  company  was  mak- 
ing such  a  contract,  if  that  of  1874  were  such,  and  the  fact 
that  they  acted  for  the  company  in  consummating  the  con- 
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tract  would  not,  alone,  destroy  or  affect  the  mortgage  in  their 
hands. 

As  we  have  said,  for  aught  that  is  averred  in  the  counter* 
claim,  the  Lanes  had  actual  knowledge  of  the  contents  of  the 
mortgage,  and  knew  that  Sage  and  Sage  owned  it  when  the 
contract  of  1874  was  made,  if  so,  they  did  not  contract  in 
ignorance,  but  with  their  eyes  open,  and  voluntarily  took  the 
risk  of  the  consequences,  if  any  serious  consequences  are  to 
follow.  There  is  no  averment  that  Sage  and  Sage  concealed, 
or  tried  to  conceal,  or  that  they  could  have  concealed,  the 
contents  of  the  mortgage  or  their  ownership  of  it.  There  is 
no  averment  thai  they  agreed  to  cancel  their  mortgage,  mod- 
ify its  terms,  or  hold  it  subject  to  the  terms  of  the  new  con- 
tract, if  that  contract  imposed  new  conditions,  nor  that  they 
said  anything,  or  did  anything,  from  which  the  Lanes  might 
infer  such  an  agreement.  There  is  no  averment  that  they 
said  anything,  did  anything,  concealed  anything,  or  omitted 
anything  ftiat  did,  or  might  in  the  least,  influence  or  induce 
the  Lanes  to  enter  into  a  contract  with  the  wagon  company 
that  they  would  not  have  entered  into  but  for  the  wrong  of 
Sage  and  Sage.  There  is  no  averment  that  the  Lanes  were 
induced  to  part  with  their  money  upon  the  faith  of  anything 
that  Sage  and  Sage  did  or  said,  or  omitted  to  do  or  say,  nor 
that  they  did  part  with  or  Expend  any  money. 

All  these,  and  every  other  element  of  an  estoppel,  are  want- 
ing in  the  averments  in  the  counter-claim.  Jt  may  be  that 
such  averments  may  be  made,  and  such  proof  adduced,  as  will 
estop  Sage  and  Sage,  and  the  appellants  as  their  assignees,  and 
bind  them  by  the  contract  of  1874. 

It  would  not  be  proper  for  us  to  indicate  more  than  we 
have  as  to  what  averments  might  be  sufficient.  It  is  sufficient 
here  to  hold  that  the  necessary  averments  are  not  in  the  counter- 
claim. Upon  the  doctrine  of  estoppel,  see  Terre  Haute,  etc,, 
R.  R.  Co,  V.  Norman,  22  Ind.  63  ;  Snyder  v.  Studebaker,  19 
Ind.  462  ;  Ray  v.  McMuriry,  20  Ind.  307 ;  Lash  v.  Bendell, 
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72  Ind.  475.  There  are  many  other  cases  in  the  reports  in 
accord  with  these. 

The  counter-claim  being  insufficient,  the  judgment  must  be 
reversed.  This  conclusion  renders  it  unnecessary  for  us  to 
examine  other  questions  discussed  by  counsel. 

Judgment  reversed,  with  costs. 

Filed  June  24, 1885. 
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No.  9912. 

Leeds  v.  The  City  of  Richmond. 

Municipal  Gorpobation. — Ineidenial  Pbwer9,  ^Sewers, — Contrael, — The  au- 
thority to  construct  sewers  needed  for  the  drainage  of  streets  is  an  in- 
cidental power  of  a  municipal  corporation  invested  with  the  general 
power  over  highways  within  the  corporate  limits,  and  the  corporate  of- 
ficers have  authority  to  contract  for  a  right  to  construct  a  sewer  through 
private  property. 

6am£. — Public  [mprovements,^ Discretion  of  Oorparate  Offioen, — It  is  for  the 
corporate  officers,  and  not  for  the  court,  to  determine  when  a  public  im- 
provement is  necessary,  and  what  its  general  plan  and  character  shall  be. 

%jLTA:E.'—EmvM!nt  Domain, — Cbn<ra«<.— ^Jtehite.— The  right  to  seize  private 
property  by  virtue  of  the  eminent  domain  must  be  conferred  upon  munic- 
ipal corporations  by  statute;  but  the  right  to  acquire  property  for  cor- 
porate purposes  by  contract  need  not  be  expressly  conferred  by  statute, 
and  the  delegation  of  the  right  to  seise  property  under  the  eminent  do- 
main does  not  necessarily  exclude  the  right  to  acquire  property  by  con- 
tract. 

Same.— Zria6t/tfy  cf  (hrporatUm  for  Torts  and  CotUnbcts  of  Offioera.Sewers. — 
Municipal  corporations  are  not  responsible  for  the  torts  of  its  officers,  nor 
for  breach  of  contract,  when  the  acts  of  the  officers  are  beyond  the  gen- 
eral powers  of  the  corporation ;  but  they  are  responsible  when  the  acts 
of  the  officers  are  within  the  general  corporate  powers,  and  the  construc- 
tion of  a  public  sewer  is  an  act  within  the  scope  of  the  general  powers 
of  a  municipal  corporation. 

Same.— J5e8ponrf«i/  Superior, — Independent  Gontraetor, — Damages. — The  gen- 
eral rule  is  that  a  municipal  corporation  is  not  responsible  for  the  neg- 
ligence of  an  independent  contractor;  but  this  general  rnle  does  not 
apply  where  the  corporation  secures  a  right  of  way  through  private  prop- 
arty,  and  expressly  contracts  to  pay  all  damages  occasioned  by*  the  con- 
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struction  of  the  public  work ;  in  such  a  case  the  maxim  respondeat  m- 
periar  applies. 

Samb.^ Injuries  from  Negligence  not  part  of  Expense  of  i\»6/te  Improvement 
Assessable  Against  Private  Property, — Sewers, — AsseatrnmL — Damages  arising 
from  injuries  occasioned  by  negligence  in  the  construction  of  a  public 
sewer  bj  a  municipal  corporation  are  not  part  of  the  expense  of  con* 
structing  the  sewer,  and  can  not  be  assessed  against  private  property, 
but  must  be  paid  out  of  the  general  treasury. 

Pleading. — A  pleading  must  proceed  on  a  definite  theory,  and  a  com- 
plaint can  not  be  good  both  as  a  complaint  for  a  breach  of  contract  and 
as  a  complaint  to  recover  for  injuries  occasioned  by  a  negligent  breach 
of  duty. 

Paktibb. — Real  Thirty  in  Interest, — Husband  ajid  Wife. — The  owner  of  the 
property  injured  by  the  negligence  of  another  is  the  real  party  in  in- 
terest and  the  proper  plaintiff;  this  is  so  although  the  owner  is  a  mar- 
ried woman  and  her  husband  is  the  general  manager  of  the  property. 

From  the  Wayne  Circuit  Court. 

W.  A,  Biclde  and  T.  J.  Study,  for  appellant. 

U^.  D.  Foulke  and  /.  L.  Rupe,  for  appellee. 

Elliott,  J. — The  appellant  alleges  in  her  complaint  that 
she  and  her  husband  were  the  lessees  of  real  estate  in  the  city 
of  Richmond ;  that  she  has  expended  large  sums  of  money 
in  erecting  buildings  on  the  land  and  in  providing  them  with 
appliances  for  the  purpose  of  propagating  and  cultivating 
plants  and  flowers ;  that  the  city,  having  determined  to  build 
a  sewer  along  an  alley  on  the  northeast  side  of  the  appellant's 
land,  and  desiring  to  use  for  that  purpose  a  part  of  the  land, 
did  enter  into  an  agreement  with  her  and  her  husband,  who 
has  since  died ;  that  the  object  of  the  agreement  was  to  pre- 
vent delays  that  might  be  caused  by  litigation ;  that  the  city 
was  fully  informed  at  the  time  of  making  the  contract  of  the 
exposure  of  the  buildings  and  appliances  to  injury  from 
blasting.  It  is  also  alleged  that  the  city  let  the  work  to  a& 
insolvent  person  by  the  name  of  Shafer,  who  gave  bond,  with 
approved  surety,  for  the  performance  of  the  work ;  that  the 
persons  engaged  in  constructing  the  sewer,  in  a  negligent, 
wanton  and  reckless  manner,  tore  up  water  pipes,  and  by  reck- 
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leae  and  careless  blasting  caused  great  injury  to  the  appel- 
lant's property. 

It  is  further  alleged  that  the  appellant  demanded  of  the  ap- 
pellee that  an  arbitrator  be  appointed^  as  provided  in  the 
agreement^  and  she  selected  one^  but  the  appellee  refused  to 
take  any  action  whatever,  or  to  pay  the  damages  sustained  by 
the  plaintiff,  or  to  perform  any  part  of  the  contract ;  that 
afterwards,  and  without  notice  to  the  appellant,  the  city  re- 
leased Shafer.  and  his  sureties  from  the  bond  executed  by  them 
to  secure  the  performance  of  the  work.  The  agreement  re- 
ferred to  in  the  complaint  and  made  part  of  it  reads  as  fol- 
lows: "This  agreement,  made  this  19th  day  of  April,  1880, 
between  Noah  S.  Leeds  and  Hannah  A.  Leeds,  his  wife,  of 
the  city  of  Richmond,  parties  of  the  first  part,  and  the  said 
city  of  Richmond,  of  the  second  part,  witnesseth.  That 
whereas,  the  said  city  desires  to  construct  a  certain  sewer  or 
outlet  for  water  according  to  the  plans  and  specifications  here- 
tofore made  by  the  city  civil  engineer  of  said  city,  and  now 
on  file  in  said  engineer's  office,  which  said  sewer  or  outlet  is 
to  pass  through  certain  premises  now  occupied  and  leased  by 
the  parties  of  the  first  part,  along  the  line  as  shown  upon  the 
said  plan,  and  in  the  construction  of  said  sewer  or  outlet  cer- 
tain damages  will  be  occasioned  to  said  premises  which  are 
now  used  for  green-houses  and  flower  gardens :  Now  this  agree- 
ment witnesseth  that  the  said  parties  of  the  first  part  agree 
that  said  city  may  enter  upon  their  premises,  construct  and 
maintain  across  said  premises,  according  to  said  plans,  the 
said  sewer  or  outlet  for  water,  and  said  parties  of  the  first  part 
agree  to  remove  a  certain  green-house  now  across  the  line  of 
said  proposed  sewer  or  outlet  at  their  own  cost  and  expense, 
all  for  and  in  consideration  of  the  payment  hereinafter  named 
to  be  made  therefor ;  and  the  said  city  of  Richmond  does 
hereby  agree  and  bind  herself  to  pay  the  said  parties  of  the 
first  part  for  the  privilege  aforesaid  and  for  the  removal  of 
said  green-house,  and  all  damage  in  going  through  said  prem- 
ises, except  those  hereafter  named,  the  sum  of  three  hundred 
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dollars;  and  do  further  agree  to  construct  said  sewer  or  out- 
let so  as  to  do  as  little  damage  as  possible  to  said  premises; 
and  if  some  extraordinary  damage  shall  be  done,  occasioned 
by  the  negligent  construction  of  said  sewer,  or  by  reason  of 
blasting,  then,  and  in  that  event,  the  said  city  shall  further 
pay  to  said  parties  of  the  first  part  such  reasonable  sum  as 
sliail  be  a  proper  compensation  for  such  damage ;  and  if  any 
damage  is  claimed  by  the  parties  of  the  first  part  other  than 
that  occasioned  by  the  construction  of  said  work  through  said 
premises  in  an  ordinary  and  careful  manner,  or  shall  claim 
damages  for  any  extraordinary  thing  that  may  occur  to  said 
premises  on  account  of  said  work,  such  as  blasting  or  the  like, 
then  such  damages  shall  be  determined  by  arbitrators,  one  of 
which  shall  be  selected  by  the  parties  of  the  first  part,  and 
one  by  the  said  city,  which  two  shall  choose  a  third,  and  their 
decision  upon  the  question  of  8uch  damages  shall  be  final  and 
binding  upon  all  parties.  It  is  also  expressly  agreed  and  un- 
derstood that  no  right  is  conveyed  or  granted  to  said  city  by 
this  instrument  except  such  as  is  plainly  indicated  herein  as 
necessary  to  the  building,  completion  and  maintaining  such 
sewer  or  outlet  through  said  grounds ;  and  it  is  further  un- 
derstood and  agreed  that  all  rights  and  privileges  granted  to 
said  city  hereunder  are  made  upon  this  express  condition,  that 
such  rights  granted  and  the  construction  of  said  works  through 
said  grounds  shall  not  interfere  with  the  supply  of  water  as 
now  enjoyed  by  said  parties  of  the  first  part,  but  such  sup- 
ply must  be  maintained  as  it  now  is ;  but  said  city  may,  be- 
fore the  beginning  of  the  work  aforesaid  upon  the  premises 
occupied  by  said  parties  of  the  first  part,  move  the  supply 
pipe  which  now  conveys  the  water  from  the  cistern  or  well 
on  Central  avenue  west  of  the  line  of  the  proposed  work  and 
out  of  the  way  of  the  same,  and  re-lay  said  pii)e  along  the 
ravine  west  of  its  present  location,  so  as  not  to  interfere  in 
any  wise  with  any  building  or  structures  on  said  premises,  and 
^  that  the  same  shall  lead  directly  to  the  hydraulic  ram  as  it 
is  now  located,  and  so  as  to  conduct  the  supply  of  water  from 
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the  same  source  as  now  to  said  ram ;  and  that  said  city,  at  the 
same  time,  may  remove  the  pipe  through  which  the  water  is 
now  forced  from  said  ram  to  the  tank  as  now  located,  so  that 
the  same  shall  conduct  the  water  perfectly  as  now,  but  out  of 
the  way  of  said  proposed  work ;  and  that  if  it  shall  become 
necessary,  said  city  may  take  away  the  board  box  around  the 
said  ram  as  now  located,  and  build  a  stone  wall  around  or 
along  the  same,  but  shall  not  interfere  with  the  working  or 
proper  use  of  the  same ;  and  if,  in  the  relaying  of  said  con- 
ducting pipes  further  west  as  aforesaid,  it  shall  be  necessarj-,. 
the  said  city  shall  furnish  in  the  large  tank  now  used  for  the 
purpose  a  sufficient  supply  of  water  for  the  ordinary  purposes 
of  the  parties  of  the  first  part  until  said  pipes  are  relaid  and 
in  successful  operation,  all  of  which  work  of  relaying  said 
pipes  and  replacing  the  same,  and  furnishing  a  supply  of  water 
while  the  same  is  being  done,  shall  be  at  the  expense  of  the 
city." 

The  authority  to  construct  sewers  is  regarded  as  incident 
to  the  general  right  of  a  municipal  corporation  to  maintain 
streets  and  highways.  Gone  v.  City  of  Hartford,  28  Conn. 
363 ;  Fisher  v.  Harriaburg,  2  Grant  Pa.  291 ;  Stoudinger  v. 
aty  of  Newark,  28  N.  J.  Eq.  187. 

The  act  for  the  incorporation  of  cities  in  express  terms  con- 
fers exclusive  jurisdiction  upon  municipal  corporations  over 
all  highways  within  their  limits,  and  also  confers  broad  powers 
respecting  drains  and  sewers.  There  is,  therefore,  a  general 
authority  vested  in  cities  to  construct  sewers,  and,  as  there  is 
this  general  power,  there  is,  involved  in  it,  all  subsidiary 
powers  essential  to  make  it  eflTective.  If  a  sewer  or  drain^ 
necessary  for  the  drainage  of  public  streets,  can  not  be  con- 
structed without  crossing  private  property,  then  the  city  has^ 
as  an  implied  power,  the  right  to  acquire  the  property  by  law- 
ful means.  If  it  were  otherwise,  there  might  be  cases  where 
it  would  be  impossible  for  the  city  to  obtain  an  outlet  for  its 
drains  and  sewers.  Whether  it  is  or  is  not  necessary  to  build 
a  sewer  or  drain  across  private  property,  is  a  question  for  the 
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municipal  authorities,  for  it  is  well  settled  that  courts  can  not 
undertake  to  determine  what  improvements  are  necessary,  or 
upon  what  particular  plan  they  shall  be  made.  (Xty  of  Ko- 
homo  V.  Mohan,  100  Ind.  242 ;  Macy  v.  (My  of  Indianapolis, 
17  Ind,  267. 

The  authority  of  a  municipal  corporation  to  hold  or  acquire 
property  need  not  be  expressly  conferred,  for,  where  there  is 
a  general  power  which  can  not  be  eflFectively  exercised  with- 
out the  acquisition  of  property,  the  right  to  acquire  property 
is  impliedly  vested  in  the  public  corporation.  2  Dillon  Mun. 
Corp.  (3d  ed.),  section  581 ;  Hayward  v.  Damdaon,  41  Ind. 
212.  If  there  is  no  restriction  in  the  charter,  property  may 
be  acquired  in  any  ordinary  method ;  but  if  the  charter  pre- 
scribes a  particular  mode  of  acquiring  property,  that  mode 
must  be  followed.  The  right  to  obtain  property  by  extra- 
ordinary proceedings  must  be  expressly  conferred,  but  the 
authority  to  secure  it  by  the  ordinary  methods  may  be  im- 
plied. The  high  and  extraordinary  power  of  eminent  do- 
main may  not  exist  without  a  special  grant  of  power,  but  the 
ordinary  power  to  acquire  title  by  purchase  may  exist  with- 
out an  express  grant  in  cases  where  it  is  necessary  to  effectuate 
the  principal  power  granted.  Allen  v.  Jones,  47  Ind.  438 ;  2 
Dillon  Mun.  Corp.,  sections  574,  575,  n. 

An  act  conferring  upon  a  municipal  corporation  extraor- 
dinary powers  can  not  be  construed  to  take  from  it  ordinary 
corporate  powers.  An  added  power  can  not  operate  to  sub- 
tract from  existing  powers.  The  act  conferring  upon  cities 
power  to  seize  property  under  the  right  of  eminent  domain 
can  not  be  construed  to  deprive  them  of  the  power  to  acquire 
property  by  contract  for  that  pur{K)se.  Doubtless,  the  Leg- 
islature might  restrict  the  authority  to  acquire  property  to 
that  method,  but  they  have  not  done  so,  and,  therefore,  the 
power  exists.  The  court,  while  not  expressly  deciding  that 
land  might  be  acquired  for  sewerage  purposes  in  Allen  v. 
Jones,  supra,  very  clearly  indicates  that  its  opinion  was  that 
property  might  be  thus  acquired,  for  it  was  there  said :  "  It 
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can  not  be  successfully  claimed  that  the  power  to  condemn 
lands  of  private  persons  is  necessarily  implied  in  the  grant 
of  power  to  enforce  ordinances  to  construct  sewers.  The 
power  may  exist  and  be  exercised  in  the  construction  of  sowers 
along  the  streets  and  alleys  of  the  city,  or,  when  the  right  can 
be  secured  by  contract,  in  the  lands  of  private  persons/' 

The  act  of  March  17th,  1876,  confers  power  to  condemn 
lands  for  "  sewerage  purposes,"  and  this  is  a  legislative  recog- 
nition of  the  general  power  to  acquire  lands  for  that  purpose 
by  purchase.  It  thus  appears  that  we  have  both  the  legisla- 
tive and  judicial  judgment  that  the  general  power  resides  in 
municipal  corporations ;  but  the  question  seems  on  principle 
so  free  from  difficulty  that  without  the  influence  of  these  au- 
thorities we  should  not  hesitate  to  hold  that  the  general  power 
is  possessed  by  municipal  corporations  when  not  denied  by 
statute. 

We  can  see  no  just  reason  for  compelling  a  municipal  cor- 
poration to  resort  to  legal  proceedings  to  secure  an  interest  in 
land  which  the  owner  is  willing  to  cede  to  it  by  contract. 
Nor  is  there  any  valid  reason  for  subjecting  a  property-owner 
to  the  expense  and  annoyance  of  litigation  when  he  desires  to 
make  terms  with  the  party  who  seeks  his  property  and  offers 
an  amicable  settlement  by  mutual  agreement.  The  law  &vors 
methods  that  prevent  litigation,  and  sound  public  policy  re- 
c|uires  that  contracts  which  secure  all  that  litigation  could  ac- 
complish shall  be  respected  and  sustained. 

We  do  not  doubt  that  the  law  is  that  where  a  mode  of  pro- 
cedure is  prescribed  by  statute  it  must  be  pursued ;  but,  while 
thus  fer  concurring  with  appellee's  counsel,  we  are  far  from 
yielding  to  the  conclusion  at  which  they  arrive.  The  fallacy 
of  their  argument  is  in  unduly  assuming  that  a  special  method 
of  acquiring  property  is  prescribed.  This  assumption  can 
not  be  made  good.  The  attempt  to  sustain  it  rests  upon  the 
theory  that,  having  granted  the  power  to  exercise  the  right 
of  eminent  domain,  the  Legislature  excluded  the  ^ordinary 
method  of  acquiring  property  by  contract.     What  we  have 
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already  said  exposes  the  infirmity  of  this  assumption,  but  it 
may,  perhaps,  serve  to  set  the  matter  in  a  clearer  light  to  add 
an  illustration.  The  power  to  build  engine-houses,  market- 
houses,  and  like  public  edifices,  is  generally  possessed  by  pub- 
He  corporations,  and  will  it  be  seriously  contended  that,  be- 
cause the  municipal  corporation  is  permitted  and  authorized 
to  exercise  the  right  of  eminent  domain,  the  right  to  acquire 
land  by  contract  is  denied  ?  It  is  clear  that  the  grant  to  a 
municipal  corporation  of  the  privilege  of  exercising  the  right 
of  eminent  domain  does  not  exclude  the  authority  to  acquire 
property,  for  a  corporate  purpose,  by  contract. 

The  position  that  the  contract  is  ultra  tnrea,  because  a  mu- 
nicipal corporation  has  no  authority  to  construct  sewers  at 
the  public  expense  can  not  be  maintained.  It  is,  without 
doubt,  the  law  that  a  contract  which  a  public  corporation  has 
no  authority  to  make  is  void,  and  if  it  were  granted  that  mu- 
nicipal corporations  have  no  authority  to  make  contracts  for 
lands  for  sewerage  purposes,  then  the  conclusion  deduced  by 
the  appellee  would  be  a  logical  one,  but  there  is  authority  to 
contract  for  sewers.  We  have  already  shown  that  such  is 
the  opinion  of  this  court  and  such  the  legislative  declaration  ; 
but,  independent  of  these  authorities,  and  reasoning  on  prin- 
ciple, there  can  be  no  just  reason  for  doubting  the  existence 
of  the  power.  We  know,  as  a  matter  of  which  courts  take 
judicial  knowledge,  that  cities  have  authority  to  construct 
and  improve  streets,  and  that  streets  require  drainage,  and,  as 
we  know  this,  we  must  conclude,  or  else  defy  all  rules  of  logic, 
that  cities  possess  the  power  to  construct  sewers  and  drains. 
To  deny  this  power  to  them  would  be  to  cripple  the  power  to 
lay  out  and  improve  streets  so  greatly  as  to  render  it  inef- 
fective, and  this  would  involve  a  violation  of  the  familiar 
principle  that  the  grant  of  a  principal  power  carries  with  it 
all  such  subsidiary  powers  as  are  necessary  to  make  it  effectual. 
As  municipal  corporations  possess  this  general  power  over 
drains  and  sewers,  they  possess,  also,  as  an  incident  to  that 
power,  the  right  to  employ  the  ordinary  means  of  exercising 
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the  power  so  as  to  make  it  effective.  New  EnglaTid  F.  &  If. 
Ins.  Co.  V.  Eobinaony  26  Ind.  536 ;  City  of  Indianapolis  v. 
Indianapolis  Gas  Light  &  Coke  Cb.,  66  Ind.  396 ;  1  Dillon 
Mun.  Corp.,  sections  371,  372. 

In  the  contract  set  forth  in  the  complaint,  the  use  for  which 
appellee^s  property  was  required,  and  for  which  it  was  ob- 
tained, is  shown  to  be  an  outlet  for  a  sewer.  If  we  should 
hold  that  a  public  corporation  may  not  contract  for  an  outlet 
for  a  sewer,  then  we  should  establish  a  rule  that  would  often 
make  it  impossible  to  properly  drain  streets,  or  promote  pub- 
lic health  by  sewerage,  for  there  are  cases  where  it  is  essen- 
tial to  obtain  outlets  through  private  property.  This  certainly 
is  so  in  cases  where  the  natural  stream  into  which  the  sewer 
flows  lies  beyond  the  corporate  limits,  and  may  often  be  so 
where  it  lies  within  those  limits.  A  city,  as  is  well  settled, 
that  constructs  a  sewer,* must  provide  an  outlet.  Oity  of 
Evansville  v.  Decker,  84  Ind.  325  (43  Am.  R.  86).  But,  if  the 
power  to  acquire  property  needed  for  an  outlet  be  denied, 
then  it  results  that  there  may  be  cases  in  which  sewers,  how- 
ever much  needed,  can  not  be  made  without  entailing  liability 
upon  the  corporation,  and  this  is  neither  just  nor  reasonable. 

It  must  not  be  forgotten  that  the  question  here  is  one  of 
power.  If  the  city  has  no  power  to  construct  sewers,  then 
the  discussion  is  at  an  end ;  but  if  it  has  this  power,  then  it 
may  exercise  it  in  any  of  the  usual  methods,  because  the  stat- 
ute does  not  prescribe  the  mode  in  which  it  shall  be  exercised. 
The  power  is,  ajs  we  have  shown,  a  general  one,  and  is,  as  we 
have  said,  recognized  by  the  Legislature  and  the  court ;  but 
we  may  emphasize  this  point  by  again  referring  to  the  act  of 
March,  1875.  That  act  expressly  recognizes  the  existence 
of  the  power  to  construct  sewers ;  it  does,  if  that  be  possi- 
ble, even  more,  for  it  proceeds  solely  upon  the  theory  that  the 
power  exists.  If  there  is  no  such  power,  the  act  is  fruitless, 
and  the  Legislature  did  a  vain  thing  in  enacting  it.  It  would 
be  folly  to  provide  for  the  condemnation  of  property  for  a  use 
to  which  the  corporation  had  no  power  to  appropriate  it. 
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There  is  no  reason  for  supposing  that  the  Legislature  did  such 
a  vain  and  empty  thing ;  on  the  contrary,  we  are  bound,  by 
all  the  rules  of  construction,  to  give  effect  to  their  act. 

If  the  city  can  not  contract  for  lands  needed  for  an  outlet 
to  sewers,  no  one  else  can.  Individuals  have  no  authority  in 
such  matters;  all  authority  resides  in  the  municipal  officers; 
they  must  act,  and  if  they  alone  can  act,  then  they  possess 
authority  to  obtain  property  by  the  usual  method — that  of 
purchase. 

A  step  further,  although  it  may  not  be  necessary,  will  make 
the  validity  of  our  conclusion  more  clearly  appear.  The  power 
to  lay  assessments  upon  private  property  for  local  improve- 
ments is  an  extraordinary  one,  existing  only  by  virtue  of  a 
clear  and  express  legislative  grant.  The  right  to  grant  such 
a  power  was  for  a  long  time  stoutly  contested,  and  the  courts, 
with  much  hesitation,  sustained  the  power  of  the  Legislature 
to  make  such  grants.  As  there  is  no  legislative  grant  of  power 
to  acquire  private  property  for  sewerage  purposes  at  the  ex- 
pense of  individuals,  it  must  be  that  the  authority  does  not 
exist,  or  that  the  property  must  be  acquired  and  paid  for  by 
the  corporation;  and,  as  the  authority  does  exist,  private 
property  may  be  acquired  by  the  corporation  for  sewerage 
purposes. 

We  agree  with  the  counsel  for  the  appellee  that  where  the 
act  is  beyond  the  power  of  the  corporation,  the  city  is  not 
liable  for  the  tortious  acts  of  its  officers,  and  certainly  not  for 
the  tortious  acts  of  contractors.  A  tort  committed  by  cor- 
porate officers  in  the  performance  of  an  act  not  within  the 
power  of  the  municipal  corporation  will  not  create  a  liability 
against  it,  for  to  such  cases  the  rule  of  respondeat  superior  does 
not  apply.  The  rule  which  the  authorities  maintain  is  thus 
stated  in  Smith  v.  City  of  Rochester,  76  N.  Y.  506 :  "  The 
doctrine  is  well  settled,  that  municipal  corporations  are  within 
the  operation  of  the  general  rule  of  law,  that  the  superior  or 
employer  must  answer  civilly  for  the  negligence  or  want  of 
skill  of  an  agent  or  servant  in  the  course  of  their  employ- 
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ment,  by  which  another  is  injured.  It  is  essential,  however, 
to  establish  such  a  liability  that  the  act  complained  of  must 
be  within  the  scope  of  the  corporate  powers,  as  provided  by 
charter  or  other  positive  enactment  of  law.  If  the  act  done 
is  committed  outside  of  the  authority  and  power  of  the  cor- 
poration as  conferred  by  statute,  the  corporation  is  not  liable,, 
whether  its  officers  directed  its  performance,  or  it  was  done 
without  any  express  direction  or  command.^'  This  expresses 
the  rule  approved  by  this  court,  as,  indeed,  by  all  the  courts 
that  have  given  the  subject  careful  consideration,  and  by 
Judge  Dillon,  who  thus  states  the  rule :  "  There  can  be  no 
corporate  liability  when  the  act  complained  of  is  one  in  no 
sense  authorized  by  the  charter,  or  constituent  act  of  the 
corporation,  or  some  valid  legislative  enactment  applicable 
to  it.^'  2  Dillon  Mun.  Corp.  (3d  ed.),  section  969  ;  Owm- 
mins  V.  City  of  Seymour,  79  Ind.  491,  see  auth.  p.  497 ;  S.  C, 
41  Am.  R.  618.  It  is  not  essential,  however,  that  the  act  be 
specially  authorized ;  it  is  sufficient  if  it  be  within  the  general 
scope  of  the  powers  conferred  upon  the  municipality.  2  Dillon 
Mun.  Corp.  (3d  ed.),  section  971.  We  think  that  the  acts 
which  caused  the  injury  to  the  appellant's  property  were  com- 
mitted by  persons  employed  by  the  city  while  engaged  in  the 
performance  of  a  work  within  the  general  powers  of  the  city 
of  Richmond.    , 

The  appellee  invokes  the  protection  of  the  doctrine,  that 
a  municipal  corporation  is  not  responsible  for  the  acts  of  an 
independent  contractor,  but  it  can  not  be  here  used  as  a  shield. 
It  is,  no  doubt,  a  general  rule  of  wide  and  beneficial  oper- 
ation, but  it  can  not  prevail  in  cases  where  there  is  an  express 
contract,  as  there  is  here,  to  pay  the  property-owner  all  dam- 
ages that  he  may  sustain.  It  needs  no  argument  to  prove  that 
the  rule  can  not  operate  to  the  prejudice  of  the  owner  of 
property  who  conveys  the  corporation  an  interest  in  his  prop- 
erty in  consideration  of  the  agreement  of  the  corporate  of- 
ficers to  protect  him  against  all  loss  or  injury.  In  such  a  case 
the  contractor  employed  by  the  city  can  not  be  justly  said  to 
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be  an  independent  contractor.  It  would  be  strange,  indeed,, 
if  a  person,  artificial  or  natural,  could  secure  a  right  to  con- 
struct a  public  work  upon  the  land  of  another  under  a  con- 
tract to  protect  the  owner  against  loss  or  injury  from  the 
work  and  the  manner  of  its  performance,  and  yet  escape  lia- 
bility on  the  ground  that  the  work  was  done  by  an  independ- 
ent contractor.  It  would  be  a  reproach  to  the  law  if  it  per- 
mitted a  municipal  corporation  to  obtain  access  to  private 
property  under  an  agreement  to  protect  the  owner  from  in- 
jury, and  still  allow  it  to  evade  performance  of  its  conlhict 
upon  the  pretext  that  the  work  was  done  by  an  independent 
contractor  to  whom  it  had  been  awarded.  In  such  a  case  the 
contractor  as  to  the  property  is  the  agent  or  servant  of  the. 
city,  and  it  is  liable  ft)r  his  negligence.  Oummins  v.  OUy  of 
Seymour,  supra. 

The  city  could  not  es^pe  the  duty  it  owed  to  the  appel- 
lant even  if  it  were  true,  as  contended,  that  the  expense  of 
constructing  the  sewer  must  be  borne  by  the  property-owners, 
of  the  locality.  Damages  resulting  from  injuries  inflicted  by 
the  agents,  contractors,  or  servants  of  the  city,  are  not  a  part 
of  the  expense  of  constructing  the  sewer. 

It  is  true  that  a  contract  to  indemnify  a  person  against  an 
illegal  act  is  beyond  the  power  of  a  municipal  corporation ; 
but  a  contract  binding  a  city  to  cause  the  performance  of 
work  to  be  done  in  a  proper  and  lawful  manner  is  not  such  a. 
contract.  It  is,  indeed,  perfectly  well  settled  that  a  city  is 
liable  without  an  express  contract  if  it  causes  a  public  work 
to  be  doiie  in  an  unskilful  and  negligent  manner.  Weia  v. 
OUy  of  Madison,  75  Ind.  241,  and  auth.  cited  p.  250;  S.  C, 
39  Am.  R.  135. 

Counsel  give  a  much  wider  scope  to  the  doctrine  of  ultra 
vires  than  the  authorities  warrant.  A  contract  is  only  ultra 
vires  when,  as  Judge  Dillon  says,  it  is  "  wholly  outside  of  the 
legal  powers  of  the  corporation.^'  2  Dillon  Mun.  Corp.  (3d  ed.), 
section  935.  The  contract  before  us  is  not  wholly  outside 
of  the  legal  powers  of  the  city  of  Richmond,  and  the  city 
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can  not  escape  liability  on  the  ground  that  the  contract  is 
uUra  vires. 

We  adhere  to  the  rule  often  declared  that  a  complaint  must 
proceed  on  a  definite  theory  and  be  good  on  that  theory.  (My 
of  LoganapoH  v.Uhl,  99  Ind.  531,  p.  539  (50  Am.  109) ;  Sims 
V.  Smith,  99  Ind.  469,  see  p.  477  (50  Am.  R.  99) ;  ChUreU  v. 
uEtna  L.  Lis.  Cfa.,  97  Ind.  311,  p.  313;  Western  Union  Tel. 
Co.  V.  Reed,  96  Ind.  195 ;  Western  Union  Tel.  Co.  v.  Young, 
93  Ind.  118;  MesoaM  v.  Tally,  91  Ind.  96,  and  auth.  cited. 

At  we  are  satisfied  that  the  complaint  before  us  does  not 
violate  this  rule  of  pleading.  We  regard  it  as  setting  forth 
the  .contract  for  the  purpose  of  showing  that  the  matter  was 
one  in  which  the  city  had  power  to  act,  and  as  showing,  also, 
an  agreement,  in  consideration  of  the  cession  of  the  interest 
iu  appellee's  land,  to  protect  her  against  all  loss  from  the  neg- 
ligent or  tortious  acts  of  the  persons  ^employed  by  the  city  to 
construct  the  work,  but  that  the  real  grievance  is  the  tort 
committed  in  doing  the  work  in  a  negligent  and  tortious 
manner. 

The  complaint  avers  that  the  injuries  suflfered  were  done  to 
the  property  of  Hannah  Leeds,  the  plaintiff,  and  she,  there- 
fore, was  the  proper  plaintiff.  The  fiict  that  her  husband 
joined  with  her  in  executing  the  contract  does  not  make  him 
a  necessary  party,  for  he  is  not  the  real  party  in  interest.  The 
party  who  owns  the  property  injured  by  the  negligence  of 
another  is  the  one  who  should  bring  the  action.  It  is  true 
that  the  complaint  avers  that  her  husband  had  an  interest  in 
the  property  as  a  manager  for  their  joint  benefit,  but,  taking 
all  the  allegations  of  the  complaint  together,  it  must  be  held 
that  the  husband  was  simply  the  agent  and  the  wife  the  owner 
of  the  property  injured. 

The  husband  and  wife  were,  as  the  complaint  avers,  the 
lessees  of  the  real  estate,  but  the  property  placed  on  it  and 
injured  by  the  wrongful  act  of  the  city  was  the  property  of 
the  wife,  and,  as  it  is  for  the  injuries  to  this  property  that  the 
action  was  brought,  she  is  the  proper  plaintiff.     We  suppose 
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it  to  be  clear  that  two  persons  may  have  an  interest  in  the 
leasehold  estate,  and  one  of  them  to  be  the  sole  owner  of  the 
property  placed  on  the  demised  premises,  and  this  is  such  a 
case. 

Judgment  reversed,  with  instructions  to  overrule  the  de- 
murrer to  the  complaint. 

Filed  Jane  19, 1885. 


.  No.  11,291. 

Helms  v.  Wagner. 

PRAcncB. — EzeepUom  to  Gonduaiona  af  Law, — Where  exceptions  to  conclu- 
sions of  law  upon  facts  specially  found  are  taken  before  any  other  step 
in  the  cause  by  the  excepting  party,  this  is  sufficient,  although  preceded 
by  motions  by  opposite  party. 

Same. — 'Bj  excepting  to  conclusions  of  law  alone  the  facts  are  admitted 
to  have  been  correctly  found. 

Tax  Sals. — Charging  Wjf^s  Land  in  Name  of  HuAand, — Under  the  tax 
laws  of  1872,  and,  also,  of  1881,  the  fact  that  a  wife's  land  is  charged  on 
the  tax  duplicate  in  the  name  of  the  husband,  would  not  invalidate  a 
sale  of  such  land  for  taxes. 

Same. — Pgnonal  iVcperty. — A  sale  of  land  for  taxes,  without  first  exhaust* 
ing  personal  property,  is  invalid. 

Same. — /nferesC-— Under  sections  3  and  4  of  the  amendatory  act  of  March 
bth,  1883,  a  purchaser  of  land  for  taxes  under  the  act  of  December  21st, 
1872,  where  the  title  proves  invalid,  is  only  entitled  to  a  lien  for  the  pur- 
chase-money and  all  subsequent  taxes  paid  by  him,  with  interest  thereon 
at  the  rate  of  twenty  per  centum. 

From  the  Huntington  Circuit  Court. 
/.  O.  Branyan,  M.  L.  Spencer,  R.  A.  Kaufman  and  TF,  A. 
Branyauy  for  appellant. 
J:  B.  Kenner  and  J.  L  Dille,  for  appellee. 

HowK,  J. — This  was  a  suit  by  the  appellant,  Helms,  as 
plaintiff,  to  quiet  her  title  to  certain  real  estate  in  Hunting- 
ton county.    The  appellee,  Wagner,  answered  the  appellant's 
complaint  by  a  general  denial,  and,  also,  filed  a  cross  com- 
VoL.  102.— 25 
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plaint^  wherein  he  asked  that  his  title  to  the  same  real  estate 
might  be  quieted.  Appellant  answered  the  cross  complaint 
by  a  general  denial.  The  issues  joined  were  tried  by  the  court, 
and^  at  the  appellee's  request,  the  court  made  a  special  find* 
ing  of  facts  and  stated  its  conclusions  of  law  thereon,  in  favor 
of  the  appellee.  Over  the  appellant's  exceptions  to  the  con- 
clusions of  law  the  court  rendered  judgment  in  accordance 
therewith. 

The  only  error  relied  upon  by  the  appellant,  and  presented 
by  the  record,  is  the  alleged  error  of  the  trial  court  in  its 
conclusions  of  law  upon  the  facts  specially  found.  The  point 
is  made  by  appellee's  counsel,  and  insisted  upon  strenuously^ 
that  no  question  is  presented  by  this  alleged  error  for  the  de- 
cision of  this  court,  because  the  record  &ils  to  show  that  ap- 
pellant  excepted  at  the  time  to  the  conclusions  of  law.  This 
point  is  not  well  taken.  The  record  shows  that  when  the 
court  made  its  special  finding  of  facts  and  stated  its  conclu- 
sions of  law  thereon,  and  ordered  the  same  to  be  recorded,, 
the  appellee  moved  the  court  for  judgment  in  his  favor  on  hi8 
cross  complaint,  upon  the  special  finding  of  facts,  which  mo- 
tion was  overruled ;  and  that  appellee  then  filed  his  written, 
motion  for  a  new  trial.  Then  the  record  shows  that  on  the 
same  day,  and  as  the  first  step  taken  by  appellant,  she  ex- 
cepted to  the  court's  conclusions  of  law.  It  is  claimed  on 
behalf  of  the  appellee  that  this  record  does  not  show  that  ap- 
pellant excepted  to  the  court's  conclusions  of  law  at  the  time 
the  decisions  were  made,  because  the  entry  of  his  motions  pre- 
cedes the  entry  of  her  exceptions  in  the  record.  Notwith- 
standing this  fact,  we  think  that  the  record  clearly  shows  that 
the  appellant  excepted  ait  the  time  to  the  court's  conclusions- 
of  law.  Appellant's  exceptions  and  appellee's  motions  could 
not  possibly  be  entered  at  the  same  instant  of  time  and  on 
the  same  lines  of  the  record ;  and  the  mere  fact  that  the  entry 
of  his  motions  precedes  the  entry  of  her  exceptions  in  the 
record,  does  not  show  that  her  exceptions  were  not  taken  at 
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the  time  the  decisions  were  made.     Dickaan  v.  Boae,  87  Ind. 
103. 

The  &cts  specially  found  by  the  court  were,  in  substance, 
as  follows : 

1.  On  the  20th  day  of  February,  1880,  the  appellant  owned 
the  land  described  in  her  complaint,  and  her  husband,  William 
M.  Helms,  owned  thirty  acres  adjoining  the  same  on  the  north. 
Both  tracts  were  listed  and  entered  for  taxation  in  one  tract, 
in  the  name  of  said  William  M.  Helms.  The  forty-eight  acre 
tract  of  such  land  was  owned  by  appellant,  by  deed  recorded 
in  the  recorder's  office  of  such  county,  prior  to  the  assessment 
of  such  taxes,  but  was  not  separately  transferred  for  taxation. 
On  said  February  20th,  1880,  both  of  such  tracts  were  charged 
with  $109.06,  as  delinquent  and  current  taxes,  and  the  said 
forty-eight  acres,  so  belonging  to  appellant,  were  sold  by  the 
treasurer  of  such  county  for  such  taxes  to  the  appellee,  who 
bid  and  paid  for  the  same,  on  that  day,  such  sum  of  $109.06i. 

2.  Before  such  lands  were  advertised  for  sale  the  delinquent 
taxes  thereon  were  demanded  by  the  deputy  county  treasurer 
and  tax-collector  from  the  appellant,  who  fitiled  to  pay  the 
same  or  any  part  thereof.  No  demand  for  property  to  pay 
such  taxes  was  ever  made  of  the  appellant. 

3.  The  appellant,  for  two  years  preceding  such  sale  and  at 
the  time  thereof,  was  the  owner  of  personal  property,  to  wit, 
horses,  cattle,  household  goods,  etc.,  to  the  value  of  at  least 
two  hundred  dollars.  No  levy  on  any  of  such  property  was 
ever  made  to  pay  such  taxes,  or  any  part  thereof. 

4.  The  appellant  during  the  times  hereinbefore  mentioned 
lived  on  such  lands  and  had  such  personal  property  in  her 
possession  thereon. 

5.  The  appellee  received  a  deed  from  the  auditor  of  such 
county  for  such  lands  on  such  sale,  on  the  22d  day  of  Feb- 
rnary,  1882. 

6.  The  appellee  paid  |11.69  taxes  on  such  land  on  the  28th 
day  of  February,  1882. 

7.  On  the  4th  day  of  November,  1882,  the  appellant  ten- 
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dered  the  appellee  f  140,  in  gold  coin,  in  payment  of  such 
sums  so  paid  by  him,  but  did  not  pay  the  same  to  the  clerk, 
but  tendered  it  again  on  the  trial  of  the  case. 

Upon  the  foregoing  facts  the  court  stated  its  conclusions 
of  law  as  follows  • 

1.  Appellee's  tax  deed  for  such  land,  found  in  finding  No. 
5  above,  is  invalid  to  convey  the  title  to  such  real  estate  to 
him. 

2.  The  sale  of  such  real  estate  for  taxes,  as  found  in  find- 
ing No.  1  above,  was  invalid  to  convey  the  title  to  such  real 
estate  to  the  appellee. 

3.  The  appellee  has  a  lien  on  the  appellant's  land,  described 
in  her  complaint,  for  the  amount  he  paid  on  such  tax  sale, 
found  in  finding  No.  1  above,  and  for  the  taxes  he  has  since 
paid,  found  in  finding  No.  6  above,  with  twenty-five  per  cent, 
interest  per  annum  from  dates  of  payment,  as  in  such  findings 
found,  until  the  present,  amounting  to  the  sum  of  |214.50, 
for  which  sum  he  should  have  judgment,  and  have  the  same 
declared  a  first  lien  on  such  land  of  the  appellant,  described 
in  her  complaint. 

4.  The  appellee  should  recover  costs  in  this  cause. 

In  discussing  the  alleged  error  of  the  court  in  its  conclu- 
sions of  law,  appellant's  counsel  earnestly  insist  that  the 
county  ofiicers  were  not  authorized  and  had  no  power  under 
the  law  to  sell  ^  her  land  for  the  payment  of  taxes  due  from 
lier  husband  upon  his  real  estate.  As  a  legal  proposition,  this 
may  be  conceded  to  be  correct ;  but  we  foil  to  see  how  it  can 
possibly  benefit  the  appellant  in  this  case.  Doubtless,  when 
she  acquired  her  land,  she  might  have  caused  it  to  be  listed 
and  assessed  for  taxation  in  her  own  name,  instead  of  the  name 
of  her  husband  ;  but  this  she  did  not  do.  It  was  not  found 
by  the  court,  and  we  can  not  assume,  that  she  was  even  igno- 
rant of  the  fact  that  her  land  was  listed  and  assessed  in  her 
husband's  name;  indeed,  as  the  appellant  presents  her  case  in 
this  court  solely  upon  her  exceptions  to  the  conclusions  of 
law,  she  admits  that  the  facts  of  her  case  were  fully  and  cor- 
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rectly  found  by  the  trial  court,  but  says  that  the  court  erred 
in  its  application  of  the  law  to  the  &ct8  so  found  in  its  con- 
clusions of  law.  Oruzan  v.  Smith,  41  Ind.  288 ;  Robinson  v. 
Snyder,  74  Ind.  110;  Braden  v.  Grravea,  85  Ind.  92;  Fair-^ 
hanks  V.  Meyers,  98  Ind.  92. 

Upon  the  fiw5ts  found  by  the  court  we  think  that  the  ap- 
pellant's objection  to  the  tax  sale,  upon  the  ground  that  her 
land  was  sold  for  the  payment  in  part  at  least  of  taxes  due 
on  her  husband's  land,  can  not  be  made  available  to  her  for 
the  reversal  of  the  judgment,  in  whole  or  in  part.  The  tax 
sale  was  made  on  February  20th,  1880,  at  which  time  the 
tax  law  of  December  21st,  1872,  was  in  force.  Under  that 
law  the  &ct  that  appellant's  land  was  listed  or  charged  on  the 
tax  duplicate  in  the  name  of  her  husband,  and  not  in  her  own 
name,  would  not  invalidate  the  tax  sale  of  such  land.  Ici 
section  230  of  that  law  it  was  thus  provided :  "  The  sale  of 
lands  for  taxes  shall  not  be  invalid  on  account  of  such  lands- 
having  been  listed  or  charged  on  the  duplicate  in  any  other 
name  than  that  of  the  rightful  owner."  1  R.  S.  1876,  p.  125. 
This  provision  was  literally  re-enacted  in  the  tax  law  of  March 
29th,  1881,  and  is  still  in  force.  Section  6489,  R.  S.  1881. 
The  tax  sale  and  deed  of  the  appellant's  land  were  correctly 
held  to  be  invalid  to  convey  the  title  to  the  land  to  the  ap- 
pellee, because  the  court  found  the  facts  to  be  th^t  she  owned 
and  had  on  such  land,  at  and  before  the  time  of  such  sale  for 
taxes,  personal  property  of  a  value  more  than  sufficient  to  pay 
sach  taxes.  The  personal  property  of  the  owner  of  land  is^ 
primarily  liable  to  distress  and  sale  for  the  payment  of  all  the 
delinquent  taxes  of  such  owner;  and  until  such  personal  prop- 
erty, if  any  there  be,  has  been  exhausted,  there  can  be  no  legal 
or  valid  sale  of  such  owner's  land.  This  is  the  settled  law 
of  this  State  on  this  point.  Abbott  v.  Edgerton,  53  Ind.  196  ; 
Ward  V.  MorUgomery,  57  Ind.  276 ;  Smith  v.  Kyler,  74  Ind. 
575;  Woolen  v.  Boeka/eller,  SI  Ind.  208;  Pitcher  v.  Dow,  99 
Ind.  175. 

We  conclude,  therefore,  that  the  trial  court  did  not  err  in 
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holding  in  its  first  and  second  conclusions  of  law,  that  the  tax 
sale  and  deed  of  the  appellant's  laud  were  invalid  to  convey 
the  title  to  the  land  to  the  appellee. 

Appellant's  counsel  also  claim  that  the  trial  court  erred  in  its 
third  conclusion  of  law,  in  that  it  allowed  the  appellee  a  higher 
rate  of  interest  on  the  taxes  paid  by  him  than  was  authorized 
by  the  statute.  This  point  is  well  taken,  though  not  to  the 
extent  claimed  by  the  appellant.  The  record  shows  that  this 
cause  was  tried  by  the  circuit  court  on  the  26th  day  of  March, 
1883, and  taken  under  advisement;  and  that, on  the  16th day 
of  June,  1883,  the  court's  special  finding  of  facts  and  con- 
clusions of  law  were  filed  and  recorded.  In  its  third  con- 
clusion of  law  the  court,  as  we  have  seen,  allowed  appellee 
interest  at  the  rate  of  twenty-five  per  cent,  per  annum.  Be- 
fore the  trial  of  this  cause  the  act  of  March  5th,  1883,  amend- 
ing certain  sections  of  the  tax  law  of  March  29th,  1881,  took 
effect  and  has  since  been  the  law.  In  the  recent  case  of  Peek- 
bam  V.  Millikan,  99  Ind.  362,  the  precise  question  we  are  now 
considering  was  before  this  court.  It  was  there  held,  in  con- 
struing the  provisions  of  sections  3  and  4  of  such  amendatory 
act  of  March  5th,  1883  (Acts  1883,  p.  95),  as  applicable 
to  such  case,  that  a  purchaser  of  land  for  taxes  under  the  act 
of  December  21st,  1872,  where  the  title  proves  invalid,  is  only 
entitled  to  a  lien  for  the  purchase-money,  and  all  subsequent 
taxes  paid  by  him,  with  interest  thereon  at  the  rate  of  twenty 
per  cent,  per  annum.  Upon  the  authority  of  the  case  last 
cited  it  must  be  held  in  this  case,  that  the  trial  court  erred  in 
allowing  the  appellee  interest  at  a  higher  rate  than  twenty 
per  cent,  per  annum  in  its  third  conclusion  of  law. 

The  appellee  has  assigned  as  a  cross  error  the  overruling  of 
his  demurrer  to  appellant's  complaint.  The  complaint  was 
sufficient.  Appellant  alleged  therein  that  she  owned  the  land 
in  controversy,  and  that  appellee  was  asserting  title  thereto 
under  a  tax  sale  and  deed,  which,  by  reason  of  certain  fiicts 
stated,  were  invalid  to  convey  to  him  the  title  to  the  land, 
and  she  asked  that  her  title  to  the  land  might  be  quieted.  The 
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<x)mplaint  was  good  as  a  complaint  to  quiet  title,  and  the  &ct 
that  it  contained  some  insufficient  averments  in  relation  to  an 
alleged  tender,  did  not  render  it  bad  on  appellee's  demurrer. 
These  averments  ma^  properly  be  regarded  as  surplusage,  and 
surplusage  does  not  vitiate  that  which  is  good. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  to  restate  its  third  con- 
clusion of  law  in  accordance  with  this  opinion,  and  render 
judgment  accordii^igly. 

Filed  June  20,  1885. 

-^ 
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Contract. — SaU  cf  Witid-MilL-'OondUioTu.-- Pleading. — The  contract  of 
sale  of  a  wind-mill  contained  the  following  stipulation :  "  If  vou  ac- 
cept this  order  and  ship  me  the  goods  ordered  above,  it  is  with  the  dis- 
tinct understanding,  and  is  a  part  of  this  contract,  that  if  the  wind-mill 
does  not  work  well  for  sixty  days  after  erected,  I  am  to  notify  you  and 
give  yon  ninety  days  after  receipt  of  such  notice  by  you  in  which  to 
remedy  the  defect,  and  if  you  can  not  make  it  work  well  you  are  to  re- 
move the  wind-mill  and  release  me  from  the  amount  which  I  have  paid 
for  said  mill  as  above  stipulated.''  On  the  reverse  side  of  the  contract 
was  written  the  following,  which  was  signed  by  the  seller's  agent:  ** The 
condition  of  this  sale  is  that  D.  G.  erects  the  mill,  and  after  ninety 
days,  if  the  mill  suits  J.  C,  he  agrees  to  settle  on  the  conditions  named 
in  the  within  order."    Action  to  recover  the  price  of  the  mill. 

Beldj  that  the  purchaser  did  not  have  the  right  to  arbitrarily  say  he  was 
not  suited  and  reject  the  mill,  but  he  was  only  relieved  from  keeping  it 
by  reason  of  any  defect  or  failure  to  perform,  which  the  seller  failed,     , 
upon  notice,  to  remedy. 

Held,  also,  that  a  paragraph  of  answer  alleging  generally  that  the  "wind- 
mill did  not  work  well,"  and  another  alleging  that  the  plaintiff's  agent 
"  wholly  failed  to  cause  the  same  to  work  sixty  days,  or  any  other  pe- 
riod of  time,  or  to  work  at  all,"  and  another  alleging  that  it  "  never  did 
work,  never  was  of  any  use  or  value  to  the  defendant,  because  it  would 
not  pump  water  for  stock,  nor  do  any  other  thing  for  which  it  was  in- 
tended," bnt  each  failing  to  aver  the  particulars  in  which  it  was  de- 
fective, are  not  sufficient. 

From  the  Hancock  Circuit  Court. 
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/.  H.  Mdlett,  E.  Marsh  and  W.  W.  Cooky  for  appellants. 
/.  A.  New  and  J.  W.  Jones,  for  appellee. 

Mitchell,  C.  J. — This  suit  was  brought  to  recover  the 
price  of  a  wind-mill,  which  it  is  alleged  was  sold  and  delivered 
by  Flint,  Willing  &  Co.,  of  Kendallville,  Indiana,  to  James 
M.  Cook.  The  contract  of  sale  is  in  writing,  and  contained 
among  other  stipulations  the  following :  ^^  If  you  accept  this 
order  and  ship  me  the  goods  ordered  above,  it  is  with  the  dis- 
tinct understanding,  and  is  a  part  of  this  contract,  that  if  the 
wind-mill  does  not  work  well  for  sixty  days  after  erected,  I  am 
to  notify  you  and  give  you  ninety  days  after  receipt  of  such 
notice  by  you  in  which  to  remedy  the  defect,  and  if  you  can 
not  make  it  work  well  you  are  to  remove  the  wind-mill  and 
release  me  from  the  amount  which  I  have  paid  for  said  mill 
as  above  stipulated.  A  defect  in  any  one  article  used  on  this 
job  to  affect  price  and  purchase  of  that  article  only."  On 
the  reverse  side  of  the  contract  there  was  written  the  follow- 
ing stipulation,  which  was  signed  by  the  plaintiffs^  agent : 
"  The  condition  of  this  sale  is  that  D.  H.  Goble  erects  the 
mill,  and  after  ninety  days,  if  the  mill  suits  James  M.  Cook^ 
he  agrees  to  settle  on  the  conditions  named  in  the  within 
order."  To  the  complaint,  with  which  the  written  contract 
was  filed  as  an  exhibit,  and  upon  which  no  question  is  made^ 
there  was  an  answer  in  four  paragraphs,  one  of  which  was 
the  general  denial  and  three  special  answers. 

The  material  part  of  the  second  paragraph  set  up  as  a 
ground  of  defence  the  following :  "  That  said  wind-mill  did 
not  work  well  at  any  time  after  erected,  and  that  w^ithin  a 
reasonable  time  after  the  expiration  of  sixty  days,  after  the 
erection  of  said  mill,  to  wit,  within  thirty  days  thereafter, 
the  defendant  notified  the  plaintiff  and  his  agents  that  said 
mill  did  not  work  well,  and  demanded  that  said  plaintiff  re- 
move the  same  from  his  premises,"  etc. 

The  third  paragraph,  after  averring  the  contract  and  mod- 
ification thereof  as  contained  in  the  stipulation  on  the  reverse 
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side,  and  the  delivering  of  the  mill  to  defendant,  alleges : 
*'  That  thereafter  said  Goble,  agent  as  aforesaid,  undertook  to 
erect  said  wind-mill,  but  wholly  failed  to  cause  the  same  to 
work  sixty  days,  or  any  other  period  of  time,  or  to  work  at 
all ;  that  said  mill  therefore  did  not  suit  the  defendant.  All 
of  which  the  plaintiff  had  notice  before  the  institution  of 
this  suit."  This  paragraph  also  avers  that  the  defendant,  be- 
fore the  institution  of  the  suit,  notified  plaintiff  to  remove 
the  mill  and  release  him  from  his  contract. 

The  fourth  paragraph  avers  the  comtract,  and  that  the  plain-* 
tiflfe  "  thereunder  constructed  or  pretended  to  construct  the 
certain  mill,  but  the  same  never  did  work,  never  was  of  any 
use  or  value  to  the  defendant,  because  the  same  would  not 
pump  water  for  stock,  nor  do  any  other  thing  for  which  it 
was  intended  when  purchased,"  and  it  is  alleged  that  in  con- 
sequence of  such  fidlure  the  consideration  for  the  contract 
&iled. 

Separate  demurrers  were  filed  and  overruled  to  each  of 
the  foregoing  answers,  and  these  rulings  are  assigned  and 
insisted  upon  as  errors. 

For  the  reasons  stated  in  the  case  of  McClamrock  v.  Flirdy 
101  Ind.  278,  the  second  paragraph  of  answer  was  palpably 
bad.  To  say  that  the  wind-mill  did  not  work  well  is  not  an 
allegation  of  any  defect  in  the  mill.  It  is  nothing  more 
than  the  expression  of  an  opinion,  without  stating  any  facts 
upon  which  an  issue  can  b«  made. 

Under  the  contract,  as  we  interpret  it,  the  sale  was  upon  the 
condition  that  the  plaintiffs  should  furnish  and  erect  the  wind- 
mill ;  that  when  erected  it  should  work  to  the  satisfaction  of 
the  defendant  for  the  period  of  ninety  days.  If  at  any  time 
within  ninety  days  from  the  time  of  its  erection  it  should  fail 
to  work  satisfactorily  on  account  of  any  defect  in  its  con- 
struction, or  other  imperfection,  the  plaintiffs  were  to  be  noti- 
fied, when,  if  within  the  ninety  days  succeeding  such  notice 
they  should  fail  to  remedy  the  defect,  and  make  the  mill  work 
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satisfactorily  for  the  purposes  intended,  they  were  to  remove 
it,  and  the  contract  was  to  be  at  an  end. 

It  is  argued  by  counsel  for  the  appellee,  that  because  of  the 
modification  or  stipulation  written  on  the  back  of  the  con- 
tract, the  transaction  did  not  constitute  a  sale  on  condition, 
and  that  the  appellee  had  the  right  arbitrarily  to  say  he  was 
not  suited,  and  reject  the  mill  and  demand  its  removal.  We 
do  not  think  the  contract  susceptible  of  this  meaning.  That 
a  contract  may  be  so  made  as  that  the  purchaser  may,  out  of 
mere  caprice  or  whim,  refuse  to  receive,  or,  having  received 
on  trial,  may  refuse  to  retain,  an  article  of  personal  property 
contracted  for,  we  have  no  doubt.  But  before  a  contra(!t  would 
be  so  construed  it  must  clearly  appear  from  its  terms  that  the 
purchaser  was  to  have  the  unqualified  option  of  refusing  to 
receive  the  article  furnished  or  manufactured  for  him  without 
regard  to  its  suitableness  for  the  purpose  for  which  it  was  fur- 
nished. Such  was  the  case  of  Brown  v.  Foster,  113  Mass. 
136.  There  the  plaintiff  contracted  to  make  a  suit  of  clothes, 
which,  according  to  the  contract,  were  to  be  made  to  the  sat- 
isfaction of  the  defendant.  The  clothes  were  made  and  re- 
ceived, were  not  satisfactory,  and  were  returned.  The  plain- 
tiff proved  by  other  tailors  that  with  some  slight  alterations 
which  h^  had  offered  to  make  the  suit  was  a  good  fit,  but  the 
'  court  said :  ^^ Although  the  compensation  of  the  plaintiff  for 
valuable  service  and  materials  may  thus  be  dependent  upon 
the  caprice  of  another  who  unr&sonably  refuses  to  accept 
the  articles  manufactured,  yet  he  can  not  be  relieved  from  the 
contract  into  which  he  has  voluntarily  entered.^'  To  the  same 
effect  are  McCarren  v.  McNulty^  7  Gray,  139,  and  Gibmn  v. 
Oranage,  39  Mich.  49.  To  the  contrary  see  Manufacturing 
Co.  V.  Brush,  43  Vt.  528,  and  DaggeU  v.  Johnson,  49  Vt.  345. 

It  might  plausibly  be  contended,  but  we  do  not  decide  the 
question,  that  the  contract  under  consideration  was  within 
the  principle  ruled  in  the  foregoing  cases,  which  hold  that  a 
purchaser  may  arbitrarily  refuse  to  retain  an  article  if  there 
was  nothing  more  of  it  than  the  stipulation  which  was  writ- 


MAY  TERM,  1885.  396 

Flint  etoLv.  Cook. 

ten  on  the  reverse  side.  But  the  whole  must  be  construed 
together,  and,  when  so  construed,  it  means  that  if  the  mill 
should  not  suit  the  purchaser  on  account  of  any  defect  or 
fiiilure  to  perform,  which  the  plaintiff  failed  upon  notice  to 
remedy,  then  he  was  to  be  relieved  from  keeping  it.  Clark 
V.  Rice,  46  Mich.  308. 

The  third  paragraph  of  answer  is  likewise  insufficient.  This 
paragraph  avers  that  Goble,  the  plaintiffs'  agent,  "  wholly 
foiled  to  cause  the  same  to  work  sixty  days,  or  any  other  period 
of  time,  or  to  work  at  all,"  and  that  the  mill,  therefore,  did 
not  suit  the  defendant. 

No  defect  in  the  mill  is  alleged.  That  Goble  failed  may 
have  been  on  account  of  his  neglect  or  inexperience  rather 
than  because  the  mill  was  defective  or  imperfect.  There  is 
no  averment  of  a  failure  of  the  mill  to  work  on  account  of 
any  defect  or  imperfection  in  its  plan,  construction  or  manner 
of  erection,  and  notice  of  the  fact  to  the  plaintiffs  within 
ninety  days,  nor  is  there  any  averment  that  the  defendant 
tried  to  operate  the  mill  and  &iled.  The  averment  is  that 
Goble  failed,  not  the  mill. 

Under  their  contract  the  plaintiffs  were  bound  to  furnish 
and  erect  the  mill  so  that  the  defendant  could  use  it  for  the 
purposes  intended,  and  upon  notice  within  the  time  limited 
that  it  failed  to  perform  as  designed,  cause  it  to  work  satis- 
factorily or  take  it  away. 

The  fourth  answer  avers  that  the  mill  "  never  did  work, 
never  was  of  any  use  or  value  to  the  defendant,  becatise  it  would 
not  pump  water  for  stock,  nor  do  any  other  thing  for  which 
it  was  intended.''  For  reasons  already  stated  this  answer  was 
manifestly  insufficient.  See  Neidefer  v.  Chastairiy  71  Ind.  363 
(36  Am.  R.  198). 

As  the  case  must  be  reversed  for  the  error  in  overruling 
the  demurrers  to  the  several  answers  above  mentioned,  and 
as  the  other  questions  discussed  may  not  arise  on  a -second 
trial,  we  do  not  extend  this  opinion  further  to  notice  them. 

Judgment  reversed,  with  costs,  with  directions  to  the  court 
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below  to  sustain  the  demurrers  to  the  answers  above  men- 
tioned, and  for  further  proceedings  in  aocoi*daQoe  with  this 
opinion.  » 

Filed  June  16, 1S85. 
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144  ^  DRAU[AQE.—Noiiee,— Names  <^  Oumers.  —PfiHtion.  -  Section  4274,  R.  8. 1881 , 
requires  that  the  names  of  owners  of  lands  assessed  for  benefits  arising 
from  the  construction  of  a  ditch  shall  be  stated  in  the  petition  if  known, 
and  a  failure  to  name  such  owners  renders  the  proceedings  void. 

SAUB.^EBUjppd. — Pleading. — No  intendments  are  made  in  favor  of  a  plea 
of  estoppel,  but  it  is  incumbent  upon  the  party  pleading  it  to  ayer  all 
the  facts  essential  to  its  existence. 

Same. — AsaamienL — An  answer  of  estoppel  pleaded  to  an  action  to  set 
aside  a  drainage  assessment  is  not  good  unless  it  avers  that  the  plain- 
tiff had  knowledge  of  the  fact  that  his  land  was  assessed. 

From  the  Howard  Circuit  Court. 

/.  a  Bladdidge,  W.  E.  BlacMidge  and  B.  C.  H.  Moon,  for 
appellants. 

M.  GarriguSy  for  appellee. 

Elliott,  J. — The  appellants  allege  in  their  complaint  that 
they  are  the  owners  of  forty  acres  of  land,  that  they  acquired 
title  by  deed  from  David  and  Tuby  Foster,  and  that  the  Fosters 
derived  title  by  deed  from  Christian  F,  Weaver,  executed  on 
the  8th  day  of  August,  1882 ;  that  the  deed  from  Weaver  to  the 
Fosters  was  duly  recorded  on  the  2d  day  of  September,  1882^ 
and  that  one  from  the  Fosters  to  the  appellants  on  the  12th 
day  of  September,  1882.  It  is  further  alleged  that  a  petition 
asking  for  the  establishment  of  a  ditch  was  filed  on  the  13th 
day  of  September,  1882,  and  in  the  petition  it  was  alleged 
that  the  proposed  ditch  would  affect  the  land  of  Christian 
F.  Weaver;  that  such  proceedings  were  afterwards  had  that 
an  order  for  the  construction  of  the  ditch  was  entered,  and 
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that  the  land  assessed  against  Weaver,  but  owned  by  the 
plaintiff,  would  be  benefited  in  the  sum  of  (70.  It  is  also 
averred  that  the  plainti£&  did  not  have  notice  of  the  petition ; 
that  they  were  not  named  in  the  petition,  or  notice,  or  in  any 
of  the  proceedings ;  that  the  only  notice  ever  given  of  the 
filing  of  the  petition  was  by  posting  printed  notices  on  the 
11th  day  of  September,  1882.  The  prayer  of  the  complaint 
is  that  the  assessn^ent  may  be  set  aside.  To  this  complaint 
the  appellee  answered  that  he  was  the  duly  elected  commis- 
sioner of  drainage ;  that  on  the  13th  day  of  September,  1882, 
John  Davis  filed  a  petition  praying  for  the  establishment  of 
a  ditch.  The  answer  sets  forth  the  allegations  of  the  peti- 
tion from  which  it  appears  that  it  was  in  all  respects  a  valid 
and  sufficient  petition,  and  the  answer  also  sets  forth  the  pro- 
ceedings taken  in  the  matter,  from  which  it  appears  that  the 
notices  in  Howard  county  were  posted  on  the  9th  and  11th 
days  of  September,  and  that  an  order  for  the  establisliment 
of  the  ditch  and  the  assessment  of  the  land  was  made,  which 
is  regular  on  its  &ce  and  is  in  due  form.  After  setting  forth 
the  proceedings  for  the  establishment  of  the  ditch,  the  an- 
swer alleges  the  execution  and  recording  of  the  deeds  as 
alleged  in  the  complaint,  but  that  at  the  time  of  filing  the 
petition  and  posting  the  notices  the  land  appeared  on  the  last 
tax  duplicate  to  be  owned  by  Christian  F.  Weaver;  that 
immediately  after  the  recording  of  the  notice  of  the  lien  the 
appellee  awarded  the  contract  for  the  construction  of  the 
ditch,  and  the  contractor  at  once  entered  upon  the  work ;  that 
the  plaintifis  then  resided  on  the  lands  and  knew  that  the 
contract  for  the  construction  of  the  ditch  was  being  awarded ; 
that,  to  copy  the  language  of  the  pl^der,  '^  they  knew  the 
said  ditch  was  being  so  established,  and  especially  that  it  was 
being  constructed  month  after  month  during  the  spring,  sum- 
mer, fell  and  winter  of  1883,  and  yet  they  stood  by,  being 
cognizant  of  their  rights,  and  took  no  steps  to  arrest  the  con- 
struction, which  they  might  and  could  have  done  before  such 
expenses  were  incurred  or  such  contract  awarded.^^    The  an- 
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8wer  shows  that  the  land  was  properly  described,  but  that 
the  name  of  the  owner  was  erroneously  given  as  Christian , 
F.  Weaver.     The  court  overruled  a  demurrer  to  this  answer^ 
and  the  question  for  our  decision  arises  upon  this  ruling. 

The  controlling  question  in  the  case  is  whether  the  error  in 
giving  the  name  of  Weaver,  as  owner,  instead  of  the  appel-- 
lants,  makes  the  proceedings  void.  This  is  the  real  question^ 
for,  if  not  void,  then  the  remedy  was  by  appeal ;  but  if  void,, 
then  this  action  is  well  brought. 

It  is  said  by  appellee's  counsel  that  when  the  notices  were 
posted  the  appellants  were  not  the  owners  of  the  land,  and 
that  their  deed  was  not  recorded  until  the  day  after  the  post- 
ing of  the  notices.  The  di£Bculty  in  maintaining  this  position 
is,  that  Weaver,  the  party  named  in  the  petition  and  notices, 
had  sold  to  the  Fosters  in  August,  and  their  deed  was  on  rec- 
ord on  the  2d  of  September.  The  notice  was,  therefore,  not 
to  the  owner;  had  it  been,  doubtless,  the  appellants,  as  sub- 
sequent purchasers,  would  have  been  bound.  They,  how- 
ever, were  not  bound  by  a  notice  to  a  remote  grantor,  given 
after  he  had  parted  with  title. 

The  question  turns  upon  whether  the  owner  of  land,  against 
which  benefits  are  assessed,  must  be  named  in  the  petition  ; 
if  this  was  necessary,  then  naming  some  one  else  can  not  be 
sufficient.  Ij^  has  been  decided  that  it  is  necessary  to  name 
the  owner,  and  this  decides  the  question.  Vtzzard  v.  Taylor^ 
97  Ind.  90;  Wright  v.  Wilson,  95  Ind.  408;  Young  v.  Wells, 
97  Ind.  410.  The  statute  provides  that  the  petition  shall  '^  give 
the  names  of  owners  thereof  if  known,  and  when  unknown 
shall  so  state."  R.  S.  1881,  section  4274.  This  is  a  clear  statu- 
tory requirement,  and  the  cases  to  which  we  have  referred,  and 
to  which  many  more  might  be  added,  declare  that  in  such  cases 
as  this  the  statute  must  be  pursued.  The  form  of  the  peti- 
tion given  by  the  statute  names  owners,  and  this,  taken  in 
connection  with  the  provision  quoted,  leaves  no  room  for 
doubting  that  the  Legislature  meant  that  known  owners  should 
be  named  in  the  petition.     If  the  statute  is  not  obeyed  there 
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is  no  jurisdiction^  and  if  no  jurisdiction  then  the  proceedings 
are  invalid. 

It  is  a  familiar  rule  that  an  estoppel  must  be  specially 
pleaded,  and  that  strictness  in  pleading  it  is  essential.  No 
intendments  are  made  in  favor  of  a  plea  of  estoppel,  and  it  is 
incumbent  upon  the  pleader  to  fully  plead  all  the  &cts  essen- 
tial  to  the  existence  of  an  estoppel.  La»h  v.  Rendell,  72  Ind. 
475;  Bobbins  v.  Magee,  76  Ind.  381 ;  Sims  v.  Qfy  of  Frank- 
fort, 79  Ind.  446. 

In  the  plea  before  us  there  is  at  least  one  essential  fact  lack- 
ing, and  that  is,  the  fact  that  the  appellants  knew  of  the  as- 
sessment against  the  land.  They  may  have  known  of  the 
construction  of  the  ditch,  and  yet  have  had  no  notice  of  the 
assessment  against  the  land ;  and,  as  the  complaint  seeks  only 
to  set  aside  the  assessment,  and  not  to  prevent  the  construc- 
tion of  the  ditch,  it  was  indispensably  necessary  for  the  ap- 
pellee to  show  that  they  had  knowledge  of  the  burden  im- 
posed upon  the  land.  We  can  not  infer  that  they  had  notice 
of  the  assessment;  that  is  a  matter  to  be  directly  averred  and 
not  left  to  inference.  It  is  unnecessary  to  inquire  whether 
there  are,  or  are  not,  other  defects  in  the  answer;  the  one 
pointed  out  is  sufficient  to  condemn  it,  considered  as  a  plea  of 
estoppel,  and  we  decide  nothing  more  at  present  than  that 
this  defect  renders  the  answer  bad. 

Judgment  reversed. 

Filed  Jane  20, 1885. 


No.  11,639. 
The  PiTTSBimGH,  CiNfclNNATI  AND   St.  LoUIS   RAILWAY 

Company  v.  Kirk. 

Master  and  Servant. — Scope  <^  Authority. — Liability  of  Master  for  Injury  to 
Another, — ^Wbere  a  servant  is  engaged  in  accomplishing  an  end  which 
is  within  the  scope  of  his  employment,  and  while  so  engaged  adopts 
means  reasonahly  intended  and  directed  to  the  end,  which  result  in  in- 
jury to  another,  the  master  is  answerable  for  the  consequences,  regard- 
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less  of  the  motiyes  which  induced  the  adoption  of  the  means;  and  this, 
toOy  even  though  the  means  employed  are  outside  of  his  authority,  and 
against  the  express  orders  of  the  master. 
Same. — Negligence, — Where  C,  a  section  foreman,  returning  with  his  crew 
and  hand -car  from  work,  encounters  obstructions  on  the  line  of  his  em- 
ployer's road,  and  thereupon  directs  the  car  to  be  transferred  to  the  track 
of  a  parallel  line  operated  by  another  company,  as  occasionally  had  been 
done  before,  but  without  the  knowledge  or  consent  of  either  company, 
and  while  proceeding  on  such  track  his  car  is  negligently  propelled 
against  the  car  containing  the  section  men  of  such  road,  whereby  one 
of  the  latter  is  injured,  C.'s  employer  is  liable. 

From  the  Marion  Superior  Court. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A.  W.  Hendricks, 
A.  Baker  and  E.  Danids,  for  appellant. 
H.  N.  Spaan,  for  appellee. 

Mitchell,  C.  J. — There  is  involved  in  this  record  but  a 
single  question,  the  solution  of  which  depends  upon  the  law 
applicable  to  the  following  fi^^ts :  Eastward  from  the  city  of 
Indianapolis  for  some  miles,  the  lines  of  the  Pittsburgh,  Cin- 
cinnati aQd  St.  Louis  and  the  Cincinnati,  Hamilton  and  In- 
dianapolis Railways  lie  parallel,  and  a  few  feet  distant  from 
each  other.  On  the  25th  day  of  August,  1882,  Dennis  Cro- 
nin  was  a  section  foreman  in  the  service  of  the  former,  and 
Sichard  Kirk  was,  at  the  same  time,  in  like  service  for  the 
latter.  Each  had  control  of  a  "  crew,^'  a  hand-car  and  the  req- 
uisite tools  for  repairing  track.  The  daily  routine  of  Cro- 
nin^s  duty  was  to  meet  his  crew  each  morning  at  7  o'clock, 
proceed  on  the  car  with  men  and  tools  along  the  line  of  his 
section,  direct  such  repairs  as  were  required,  and  return  in  like 
manner  with  car,  tools  and  men,  to  the  tool-house  near  the 
depot,  arriving  at  6  o'clock  p.  M.  On  the  evening  of  the 
date  mentioned  after  quitting  work,  and  while  thus  returning 
from  the  east  end  of  his  section,  Cronin^encountered  an  engine 
and  train  of  cars  which  obstructed  his  ftirther  progress  on  the 
line  of  his  employer's  road,  and  he  thereupon  directed  the  car 
to  be  transferr^Mi  from  the  line  of  the  Pittsburgh,  Cincinnati 
And  St.  Louis  Railway  Company  to  that  of  the  Cincinnati, 
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Hamilton  and  Indianapolis  Railway  Company,  and  while  pro- 
ceeding on  the  line  of^  the  latter,  his  car  was  negligently  pro- 
pelled against  the  car  on  which  Kirk  was  proceeding  home- 
ward with  his  crew.  As  a  consequence  Kirk  was,  without 
fault  on  his  part,  thrown  from  his  car  and  severely  injured. 

It  was  shown  that  no  authority  whatever  existed  for  the 
transfer  of  the  car,  nor  was  there  any  right  in  the  one  rail- 
way company  to  use  the  line  of  the  other.  It  appeared  that 
occasionally  like  use  had  been  made  of  the  line  of  the  Cin- 
cinnati, Hamilton  and  Indianapolis  Railway  Company,  by 
the  trackmen  of  the  Pittsburgh,  Cincinnati  and  St.  Louis 
Railway  Company,  but  it  does  not  appear  that  this  was  known 
to  or  authorized  by  the  officers  of  either  company,  nor  was 
the  use  so  frequent  as  to  raise  an  inference  of  knowledge. 

Kirk  brought  suit  against  the  Pittsburgh,  Cincinnati  and 
St.  Louis  Railway  Company  and  had  a  verdict  and  judg- 
ment, and  the  question  is,  whether  upon  the  foregoing  fects 
the  finding  and  judgment  can  be  upheld. 

The  argument  is  pressed  with  much  force  and  ingenuity, 
that  because  the  duties  of  Cronin  and  his  crew  pertained 
wholly  to  the  appellant's  line,  and  as  they  had  no  authority 
either  express  or  implied  to  go  upon  the  track  upon  which 
the  injury  occurred,  they  were  at  the  time  within  neither  the 
line  of  duty  nor  scope  of  their  employment,  and  that  being 
thus  outside  of  both  the  employer  is  in  consequence-  not  lia- 
ble for  their  misconduct. 

« 

It  is  further  contended  that  inasmuch  as  at  the  time  of  the 
injury  Cronin  and  his  men  had  quit  work,  and  were  proceed- 
ing homeward,  the  transfer  of  the  hand-car,  for  the  purpose 
of  avoiding  the  obstruction,  was  a  mere  incident  to  the  ser- 
vice in  which  they  were  engaged,  resorted  to  for  their  own 
convenience,  and  for  that  reason  the  employer  is  exempt  from 
liability  for  the  resulting  injury. 

The  inquiry  in  hand  embraces  the  following  considerations : 
1.  Was  the  servant  at  the  time  engaged  in  prosecuting  the 
Vol.  102.— 26 
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business  of  the  master^  with  authority,  either  express  or  im- 
plied^ to  accomplish  in  some  manner  an  end  then  in  view^  and 
did  the  wrongful  or  injurious  act  have  relation  to  the  con- 
summation of  such  end  ? 

2.  Was  the  manner  chosen  by  the  servant,  resulting  in  the 
injury  complained  of,  so  far  incident  to  the  end  in  view  as 
that  it  was  reasonably,  under  the  circumstances,  designed  for 
its  attainment?  or  was  it  for  some  purpose  merely  personal  to 
the  servant,  having  no  relation  to  or  fitness  for  the  accom- 
plishment of  the  business  in  which  he  was  engaged  ? 

Whether  a  servant  in  a  given  case  was  acting  within  the 
scope  of  his  employment,  in  pursuance  of  his  line  of  duty,  or, 
on  his  own  responsibility,  in  pursuit  of  his  own  pleasure  or 
convenience, must  usually  depend. upon  the  fiicts  in  such  case. 
To  undertake  to  lay  down  a  general  rule  applicable  to  all  casea 
would  not  only  be  diflBcult,but  impossible.  But  we  think  this 
much  may  be  said,  where  a  servant  is  engaged  in  accomplish- 
ing an  end  which  is  within  the  scope  of  his  employment,  and 
while  so  engaged  adopts  means  reasonably  intended  and  di- 
rected to  the  end,  which  result  in  injury  to  another,  the  master 
is  answerable  for  the  consequences,  regardless  of  the  motives 
which  induced  the  adoption  of  the  means ;  and  this,  too,  even 
though  the  means  employed  were  outside  of  his  authority,  and 
against  the  express  orders  of  the  master.  2  Thomp.  Neg. 
889,  section  6 ;  Wood  Master  and  Servant,  pp.  593,  594. 

Jn  the  case  of  Philadelphia,  etc.,  R,  R.  Co.  v.  Derby,  14 
How.  468,  the  question  was  said  to  be  in  all  such  cases,  not 
whether  the  servant  was  obeying  or  disobeying  the  master's 
orders,  but  whether  or  not  he  was  at  the  time  acting  in  the 
course  of  his  employment,  or  was  in  the  relation  of  servant 
to  the  master. 

Where  a  servant  steps  aside  from  the  master's  business  and 
does  an  act  not  connected  with  the  business,  which  is  hurt- 
ful to  another,  manifestly  the  master  is  not  liable  for  suchact^ 
for  the  reason  that  having  left  his  employer's  business,  the 
relation  of  master  and  servant  did  not  exist  as  to  the  wrong- 
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fill  act;  but  if  the  servant  continues  about  the  business  of 
the  employer,  adopts  methods  which  he  deems  necessary,  ex- 
pedient or  convenient,  and  the  methods  adopted  prove  hurt- 
ful to  others,  the  master  is  liable. 

The  point  is  well  illustrated  by  the  case  of  Quinn  v.  Power, 
87  N.  Y.  535  (41  Am.  K.  392).  In  that  case  the  pilot  of  a 
ferry  boat  plying  between  the  city  of  Hudson  and  the  village 
of  Athens,  on  the  Hudson  river,  when  about  starting  on  a  reg- 
ular trip  from  one  point  to  the  other,  invited  a  boatman  on 
board,  promising  to  put  him  on  board  his  boat,  which  was  ly- 
ing mid-river  and  out  of  the  course  which  it  was  the  pilot^s 
duty  to  pursue  in  making  his  trip.  In  attempting  to  deliver 
the  boatman  on  his  boat  the  ferry  boat  collided  with  a  tow  at- 
tached to  the  canal  boat,  and  the  plaintiff's  intestate  was 
thrown  from  the  canal  boat  into  the  river  and  drowned.  The 
case  was  decided  upon  the  basis  that  the  deviation  from  the 
usual  and  selected  route  was  without  the  master's  authority,, 
and  that  but  for  that  fact  the  injury  would  not  have  oc- 
curred. Finch,  J.,  in  "the  course  of  a  learned  opinion,  sfiid : 
"  In  deviating  from  '*  the  prescribed  route,  "  the  servants- 
might  disregard  the  instructions  of  the  master,  but  they 
were  none  the  less  engaged  in  the  master's  business  of  trans- 
porting passengers  from  Athens  to  Hudson  because  they  did 
not  follow  the  usual  route,  or  pursued  another  or  even  a  for- 
bidden track.  They  were  still  doing  their  employer's  work, 
though  in  a  manner  contrary  to  his  instructions.  If  they 
stopped  the  boat  in  the  middle  of  the  river  they  did  not  cease 
to  be  engaged  in  the  master's  business,  even  if  the  motive 
was  some  purpose  of  their  own,  they  were  still  about  their 
usual  employment,  although  pursuing  it  in  a  way  and  man- 
ner to  subserve  also  such  purpose.  *  *  *  They  were  doing 
it  in  a  mode  and  manner  perhaps  not  authorized,  and  possibly^ 
in  some  sense,  to  effect  a  purpose  of  their  own,  but  none  the 
less  acting  within  the  scope  of  their  employment  and  engaged 
in  the  master's  business."  Joel  v.  Morison,  6  Car.  &  P.  501, 
and  Skath  v.  Wilson,  9  Car.  &  P.  607,  were  cited  in  that  case. 
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In  the  first  it  was  held  that  if  a  servant,  while  driving  his 
master's  cart  on  his  master's  business,  make  a  detour  from  his 
usual  route,  for  his  own  purpose,  his  master  will  be  liable  for 
damages  resulting  from  the  careless  driving  of  the  servant 
while  out  of  his  road.  The  principle  decided  in  the  other 
case  was  substantially  the  same. 

It  has  been  held  by  this  and  other  courts,  that  trackmen 
and  laborers  going  to  and  returning  from  work  on  a  railroad 
are,  during  such  time,  servants  of  the  company,  and  so  far  in 
the  line  of  service  that  for  an  injury  received  while  going  or 
coming,  through  the  negligence  of  a  fellow  servant,  the  com- 
pany is  not  liable.  Gormley  v.  Ohio,  etc.,  R.  W.  Co.,  72  Ind. 
31 ;   Wilson  v.  Madison,  etc,,  R.  R.  Go.,  18  Ind.  226. 

It  was  part  of  the  section  foreman's  duty  to  return  with 
his  car,  tools  and  crew  over  the  defendant's  track  to  the  tool- 
house  near  the  depot,  as  well  to  observe  the  condition  of  the 
track  as  to  have  his  car  and  tools  there  ready  for  use  at  7 
o'clock  the  next  morning.  The  prescribed  route  was  over 
the  track  of  the  railroad  in  whose  service  he  was.  He  had 
no  authority  to  go  upon  the  other,  but  encountering  an  ob- 
stacle on  the  line  of  his  employer,  either  for  his  own  con- 
venience or  possibly  to  accommodate  the  other  servants  of 
the  master,  and  thus  make  them  better  disposed  toward  it 
and  its  service,  he  judged  it  convenient  or  expedient,  rather 
than  wait  until  the  appellant's  line  was  cleared,  to  invade  the 
neighboring  line,  and  by  that  means  he  attained  the  end  of 
delivering  the  car,  tools  and  crew  at  their  destination.  In 
all  this,  whatever  his  motive  was,  he  was  pursuing  the  mas- 
ter's service,  that  of  returning  the  car,  tools  and  crew  to 
their  appointed  place,  as  was  his  custom  and  duty,  and  while 
he  pursued  the  service,  in  an  unauthorized  and  possibly  for- 
bidden way,  he  and  those  with  him  were,  during  the  time,  in 
the  relation  of  servants  to  the  appellant.  Concede  that  in 
going  off  the  employer's  line  he  pursued  a  course  which  was 
beyond  his  authority,  his  purpose  in  doing  so  was  neverthe- 
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less  to  accomplish  an  end  within  his  employment  and  rea- 
sonably, as  he  supposed,  fitted  to  reach  that  end. 

The  case  of  Marrier  v.  St.  Favl,  etc.,  R.  W.  Co,,  decided 
by  the  Supreme  Court  of  Minnesota,  15  Am.  and  Eng.  Bail- 
road  Cases,  135,  is  not  opposed  to  the  conclusion  here  reached* 
In  that  case  it  appeared  that  the  trackmen  built  a  fire  on  the 
right  of  way  of  the  railway  company  for  the  purpose  of 
warming  their  coffee.  They  negligently  permitted  the  fire 
to  escape  to  an  adjacent  field,  and  it  was  held  that  the  com- 
pany was  not  liable.  The  case  is  rested  upon  the  ground 
that  in  preparing  their  dinner  on  the  right  of  way  the  track- 
men were  engaged  exclusively  in  their  own  business,  as  muck 
so  as  they  would  have  been  in  doing  the  same  thing  in  their 
homes,  or  as  if  they  had  gone  into  the  plaintiff's  field  and 
built  the  fire  there  for  the  same  purpose.  So,  in  the  case  of 
Aycrigga  v.  New  York,  etc.,  R.  R.  Co.,  30  N.  J.  L.  460,  re- 
lied on  by  appellant.  It  appeared  in  that  case  that  the  cap- 
tain of  a  ferry  boat,  which  was  lying  at  the  wharf,  seeing  a 
barge  on  fire  in  the  river,  without  any  orders  to  do  so,  went 
out  into  the  river  and  undertook  to  tow  the  burning  barge 
up  the  stream.  In  doing  this  the  burning  barge  came  in 
contact  with  another  boat  to  which  fire  was  communicated 
and  which  was  damaged.  It  was  held  that  going  in  aid  of 
the  burning  barge  was  outside  of  the  scope  of  the  captain's 
employment,  and  the  master  was  not  liable.  The  case  is  like 
that  of  a  coachman  who  should  take  his  master's  coach  and 
horses  from  his  stable  without  authority  and  go  in  pursuit 
of  an  object  not  connected  with  his  master's  service.  There 
would  be  no  liability  of  the  master. 

In  this  case  it  can  not  be  said  that  the  servant  had  stepped 
aside  from  the  master's  service  for  a  purpose  of  his  own. 
The  most  that  can  be  said  of  it  is  that  in  accomplishing  an 
end  within  the  scope  of  his  employment -he  adopted  a  method 
wholly  unauthorized,  which  was  possibly  resorted  to  to  ac- 
commodate himself  and  those  under  him ;  but  whatever  the 
motive  may  have  been,  since  the  end  aimed  at  was,  as  averred 


406  SUPREME  COURT  OF  INDIANA, 

Grimes  etaLv,  Coe  tt  oL 

in  the  complaint  and  as  the  judgment  must  have  found, 
within  the  line  of  service,  it  can  not  be  said  upon  the  evi- 
dence that  he  was  acting  without  authority  in  a  matter  not 
connected  with  his  employment. 

We  think  that  in  ruling  on  the  complaint  and  in  overrul- 
ing the  motion  for  a  new  trial,  no  error  was  committed,  and 
accordingly  the  judgment  is  affirmed,  with  costs. 

Filed  Jane  26, 1885. 
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}^^  ^^1        Drainaob.— iZcport  of  Drainage  Qmrni8doners,^-Staiement  <^  E&tmated  Otmt 

._J --  of  Ditch. — ^Where  the  report  of  the  commissionerB  of  drainage  states  in 

I^IM  positive  terms  that  the  estimated  cost  of  the  construction  of  the  ditch 

^^^  will  be  less  than  the  estimated  benefitSi  it  is  sufficient,  although  in  a 

tabulated  statement  attached  to  the  report  it  is  shown  that  the  esti- 
mated benefits  and  the  estimated  expense  are  exactly  equal. 
^AUE.— Party  Notified  can  not  Take  Advantage  qf  Failure  to  Give  NoUoe  to 
Others.— A  party  who  has  due  notice  of  the  proceeding  can  not  take 
advantage  of  the  failure  to  notify  some  other  land-owner,  unless  it  ap- 
pears that  such  failure  will  prevent  the  construction  of  the  ditch. 
:8ame. — Township  I^ropeiiy, — A  drainage  assessment  can  not  be  defeated  by 
a  land-owner  who  has  been  duly  notified,  upon  the  ground  that  an  aa- 
.sessment  has  also  been  levied  upon  township  property. 

From  the  Tippecanoe  Circuit  Court. 

A,  JET.  Rice  and  W.  8.  Pottery  for  appellants. 

C  X>.  Jones  and  A.  K,  Aholtz,  for  appellees. 

Elliott,  J. — The  questions  presented  by  the  record,  as  cor- 
rected, arise  upon  the  ruling  denying  a  new  trial. 

The  appellants  appealed  from  a  judgment  of  the  circuit 
•court  establishing  a  ditch,  and  assail  the  finding  of  the  court 
•on  various  grounds.  . 

The  first  point  made  against  the  finding  is  shown  by  the 
:amended  record  to  be  not  well  founded  in  fact,  and  it  will 
not  be  further  noticed. 
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It  is  argaed  that  the  finding  was  wrongs  because  the  report 
of  the  commissioners  does  not  show  that  the  ditch  can  be  con- 
structed for  a  sum  less  t^ian  the  benefits  assessed.  We  think 
this  argument  is  based  on  an  erroneous  construction  of  the 
report.  The  report  states  in  express  terms  that  the  ditch  can 
be  constructed  for  a  less  sum  than  the  estimated  benefits.  We 
think  this  means  all  expenses^  direct  and  incidental.  We  do 
not  understand  that  the  commissioners  are  required  to  set 
forth  evidence^  but  that  all  that  is  required  is  that  they  shall 
state  their  conclusions  of  fact. 

It  is  true  that  the  tabulated  statement  in  the  report  shows 
benefits  to  exactly  equal  the  cost  of  constructing  the^'ditch, 
but  we  think  that  the  positive  finding  of  the  commissioners, 
directly  stated,  is  not  controlled  by  this  table  of  estimates. 
The  tabulated  statement  was  made  for  another  purpose,  and 
was  not  intended  to  control  the  positive  finding.  The  report 
is  in  substantial  conformity  to  the  provisions  of  the  statute, 
and  we  can  not  hold  that  the  proceedings  are  to  fiiil  simply 
because  of  a  trifling  inconsistency  in  its  statements.  Meranda 
V.  Spurlin,  100  lud.  380;  Roberts  v.  Gierss,  101  Ind.  408. 

It  is  argued  that  as  no  notice  was  given  to  one  of  the  par- 
ties, against  whom  an  assessment  was  levied,  the  proceedings 
are  void  as  to  all  the  persons  assessed.  We  are  not  inclined 
to  adopt  this  view,  for  we  are  unwilling  to  hold  that  persons 
properly  notified  can  take  advantage  of  the  failure  to  name 
in  the  notice  other  persons  against  whom  benefits  are  assessed, 
unless  it  be  shown  that  the  failure  to  give  such  notice  will 
prevent  the  construction  of  the  ditch.  The  township  of  Lau- 
ramie,  the  artificial  person  that  it  is  said  was  not  notified,  is 
not  here  complaining ;  it  has  not  appealed ;  and  without  a 
showing  that  the  fiiilure  to  notify  it,  conceding  that  there  was 
such  a  fiiilure,  prevents  the  construction  of  the  ditch,  it  can 
not  be  held  that  those  who  were  notified  can  escape  liability. 

It  is  contended  with  much  earnestness  that  there  is  no  law 
authorizing  the  assessment  of  townships  for  benefits  to  high- 
ways, and  that,  for  this  reason,  the  proceedings  are  invalid, 
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and  may  be  attacked  by  other  persons  assessed  for  benefits ; 
but  this  contention  can  not  prevail.  We  do  not  think  it  can 
be  said  that  an  assessment  for  such  purposes  against  a  township 
can  be  said  to  be  void,  for  it  may  be  that  the  benefits  are  so 
apparent,  and  so  much  add  to  the  condition  of  the  highway 
that  the  township  trustee  may  elect  to  pay  them,  and  in  such 
a  case  other  parties  could  not  be  injured,  and  unless  injured 
they  would  have  no  just  reason  to  complain.  But  we  need 
not  pursue  this  inquiry  further,  for  it  was  decided  in  Young 
V.  Wells,  97  Ind.  410, that  townships  maybe  assessed  for  ben- 
efits to  highways.  The  court  there  said :  "  These  sections 
taken  together,  we  think,  authorize  the  assessment  of  town- 
ships for  benefits  to  highways."  This  was  a  point  essential 
to  the  decision,  and,  although  it  is  not  placed  in  the  reporter's 
head-notes,  it  was  one  of  the  principal  points  decided  in  that 
ease. 

Judgment  afiirmed. 

Filed  Jane  24, 1885. 
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\[m^^\  Contract. — ConarueUon  c/.— JfiafaA*.— In  the  constraction  of  contracts  the 

leading  purpose  is  to  ascertain  the  true  meaning  of  the  contracting  par* 
ties ;  but  in  doing  this  courts  are  confined  to  the  contract  as  written,  in 
the  absence  of  proper  averments  of  mistake. 

Same.  —Dcccdente*  Estates. — Agreement  as  to  Distribution  Among  Heirs. —  WiiL 
— Under  an  agreement,  signed  by  the  heirs  of  L.,  that  "  in  the  distribu- 
tion of"  his  estatQ^B.  "shall  receive  an  equal  share  with  each  other 
child,"  said  B.  is  entitled  to  share  in  the  common  estate,  if  any,  in  which 
each  is  entitled  to  share,  and  not  in  personal  property  and  lands  which 
have  been  disposed  of  by  will  to  one  of  such  other  children. 

Samis. — ^^Distiibutum,^* — JPresumption.^ln  the  absence  of  a  showing  to  the 
contrary,  it  will  b^  presumed  that  the  word  '* distribution  "  was  used  in 
the  statutory  and  ordinary  sense  with  reference  to  the  personal  property 
and  money  arising  from  the  sale  of  real  estate  by  the  administrator,  re- 
maining after  the  payment  of  debts  and  legacies. 
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Same. — i^xrftes. — In  an  action  by  B.  upon  such  contract,  all  the  signers 
thereto  are  necessf^iy  parties  defendants. 

Same. —  Want  of  Connderatiaiu — Angwer  of. — An  answer  that  the  contract 
sued  on  was  executed  by  the  defendant  without  any  consideration  what- 
ever, is  sufficient  in  form  and  substance. 

Evidence. —  Witnets. — Prcxiice,  ^Supreme  Court. — ^A  mere  oflFer  to  prove  a 
fact  by  a  witness,  without  asking  any  question  to  elicit  it,  is  not  suffi- 
cient to  present  any  question  to  the  Supreme  Court  upon  a  ruling  re- 
jecting the  evidence. 

From  the  Washington  Circuit  CJourt. 

8.  B.  Voyles,  H.  Morris  and  /.  Dailey,  for  appellant. 

JD.  M.  Al^patiffh  and  J,  C.  Lawlevy  for  appellee. 

ZoLLABS,  J. — This  action  is  based  upon  the  following 
written  contract: 

"  This  agreement  witnesseth  that  we,  the  undersigned  chil- 
dren and  heirs  of  Simeon  Lofton,  deceased,  hereby  promise 
and  undertake  to  pay  the  costs  in  the  cause  pending  in  the 
Supreme  Court  of  Indiana,  in  which  Mary  A.  Beard  is  ap- 
pellant and  David  Beck,  administrator  of  said  estate,  is  ap- 
pellee, and  to  pay  Samuel  B.  Voyles  $30.06,  in  consideration 
that  said  Mary  A.  Beard  shall  dismiss  and  discontinue  said 
suit  and  not  revive  nor  recommence  the  same  again ;  and  the 
undersigned  hereby  agree  that  in  the  distribution  of  said  es- 
tate, Mary  A.  Beard  shall  receive  an  equal  share  with  each 
other  child  of  said  Simeon  Lofton.     April  6th,  1880. 

"Alexander  Lofton. 
"  Harrison  Lofton. 
"  Thomas  Lofton. 
"  Wm.  Z.  Payne. 
"  Caroline  Payne." 
Appellant  brought  this  action  against  Alexander  Lofton 
alone.     Her  complaint  was  in  two  paragraphs.     The  'mate- 
rial averments  of  the  second  paragraph  may  be  summarized 
as  follows :  Before  April  6th,  1880,  Simeon  LoftxDn,  the  father 
of  the  parties,  died  testate,  the  owner  of  certain  described 
lands.     By  the  terms  and  provisions  of  his  will,  the  lands 
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were  devised  to  appellee  in  fee  simple,  subject  only  to  the  life- 
estate  in  the  mother,  who  died  before  this  action  was  com- 
menced. Prior  to  the  making  of  the  contract,  appellant  had 
filed  a  claim  against  the  estate  of  the  father  and  testator  for 
(2,200.  Upon  a  trial  below  she  was  defeated,  and  appealed 
to  this  court.  This  is  the  claim  and  appeal  referred  to  in  the 
contract,  a  copy  of  which  was  filed  with  each  paragraph  of 
the  complaint.  It  is  averred  that  appellee  agreed  and  prom- 
ised by  said  written  contract,  that  appellant  should  have  as 
much  of  the  estate  as  should  come  to  his  hands.  Upon  the 
delivery  of  the  contract  to  appellant,  she  dismissed  her  ap- 
peal and  abandoned  her  suit.  The  land,  it  is  averred,  was 
distributed  to  and  vested  in  appellee,  by  reason  of  the  will, 
and  in  no  other  way. 

David  Beck,  as  the  administrator  with  the  will  annexed, 
had  closed  up  the  estate  of  the  father  by  final  settlement  be- 
fore this  action  was  commenced.  Appellant  received  nothing 
from  the  estate  by  distribution  or  otherwise.  The  other  chil- 
dren, except  appellee,  got  nothing,  and  were  entitled  to  noth- 
ing in  the  lands  under  the  provisions  of  the  will  or  otherwise. 

Appellee  has  refused  to  divide  the  lands  with  appellant 
equally,  or  in  any  other  way,  and  has  refused  to  account  to 
her  for  the  value.  Prayer  for  damages  against  appellant  on 
account  of  the  breach  of  the  contract. 

The  first  paragraph  is  substantially  the  same,  except  that 
it  is  there  averred  that  the  father  lefl  a  personal  estate,  a  part 
of  which  was  devised  to  appellee. 

An  issue  was  made,  and  the  case  was  tried  upon  the  first 
paragraph.  Appellee  demurred  to  the  second  paragraph,  and 
stated  as  grounds  of  demurrer  :  First  That  it  did  not  state 
facts  sufiicient  to  constitute  a  cause  of  action  against  him ;  and. 
Second,  That  there  was  a  defect  of  parties  defendants,  in  that 
the  other  persons  who  signed  the  contract  with  him,  naming 
them,  had  not,  but  should  have  been,  joined  as  parties  de- 
fendants. 
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This  demurrer  was  sustained,  and  appellant  excepted.  She 
assigns  this  ruling  as  error. 

It  is  said  by  her  counsel  that  the  demurrer  was  sustained 
wholly  upon  the  first  ground  therein  stated.  But  as  the  rec- 
ord does  not  show  that  the  case  is  before  us  for  decision  as  to 
whether  or  not  upon  either  ground,  the  demurrer  was  prop- 
erly sustained.  As  the  first  ground  of  demurrer  presents  the 
controlling  question  in  the  case,  we  limit  our  examination, 
in  the  main,  thereto. 

The  complaint  alleging  neither  mistake  nor  fraud,  of  course 
a  reformation  is  not  asked  for.  The  contention  is  that  under 
the  contract  and  the  averments  in  the  complaint,  appellant  is 
entitled  to  recover  from  appellee  an  amount  equal  to  one- 
half  the  value  of  the  land.  In  the  construction  of  contracts 
the  leading  purpose,  of  course,  is  to  ascertain  the  true  mean- 
ing of  the  contracting  parties.  But,  in  doing  this,  courts  are 
confined  to  the  contract  as  written,  in  the  absence  of  proper 
averments  of  mistake.  The  following  has  been  quoted  by  this 
court  with  approval  from  Mr.  Greenleaf :  "  The  terms  of  every 
written  instrument  are  to  be  understood  in  their  plain,  ordi- 
nary, and  popular  sense,  unless  they  have,  generally,  in  re- 
spect to  the  subject-matter,  as,  by  the  known  usages  of  trade, 
or  the  like,  acquired  a  peculiar  sense,  distinct  from  the  pop- 
ular sense  of  the  same  words ;  or  unless  the  context  evidently 
points  out  that,  in  the  particular  instance,  and  in  order  to  ef- 
fectuate 'the  immediate  intention  of  the  parties,  they  must  be 
understood  in  some  other  and  peculiar  sense."  Evansville, 
etc.,  R.  R.  Oo.  V.  Meeds,  11  Ind.  273. 

We  are  met  at  the  threshold  with  this  decisive  question, 
What  was  the  estate  about  which  the  parties  were  contracting, 
and  from  which  appellant  was  to  receive  a  share  ?  It  was  stip- 
ulated in  the  contract  that  in  the  distribution  of  the  estate  of 
the  father,  appellant  should  receive  an  equal  share  with  each 
other  child.  This  clearly  implies  that  the  estate  in  which  she 
should  share  was  an  estate  in  which  each  other  child  should 
share.    It  was  in  i:eference  to  such  an  estate  that  the  contract 


412  SUPREME  COURT  OF  INDIANA, 

Beard  v.  Lofton. 

was  made,  as  is  clearly  shown  by  the  terms  of  the  contract. 
This  could  not  have  been  the  lands,  because  it  was  utterly 
impossible  for  each  of  the  other  children  to  share  in  them. 
The  lands  had  been  disposed  of  by  the  will,  and  had  thus  be- 
come the  absolute  proj>erty  of  appellee.  The  other  children 
could  not  share  in  them.  It  is  averred  in  the  paragraph  of 
complaint  under  examination,  that  the  other  signers  of  the 
contract,  except  appellee,  "  got  nothing,  and  were  entitled  to 
nothing  in  said  lands,  under  the  provisions  of  said  will,  or 
otherwise.^'  If  the  other  children  were  not  entitled  to  share 
in  the  lands,  clearly  they  did  not  constitute  the  estate,  nor  a 
part  of  the  estate,  in  the  distribution  of  which  appellant  was 
to  share  equally  with  them.  Undoubtedly  the  contract  had 
reference  to  an  estate  in  which  each  of  the  other  children 
might  be  entitled  to  share.  Just  why  appellant  should  con- 
tract to  share  with  the  other  children  we  can  not  say  from 
anything  in  the  paragraph  of  complaint.  It  is  enough  that 
she  did  it;  We  can  conceive  of  reasons,  such  as  an  advance- 
ment. 

She  was  also  to  get  her  share  with  each  other  child  through 
"  the  distribution  of  the  estate."  That  distribution  could  not 
have  had  relation  to  the  lands,  because  the  other  children 
were  not  to  share  in  them  under  any  contingency ;  they  had 
been  disposed  of  by  the  will. 

In  the  sense  of  the  statute,  and  in  the  sense  in  which  the 
terms  are  generally  used,  the  distribution  of  an  estate  has 
reference  to  the  personal  property  and  money  arising  from 
the  sale  of  real  estate  by  the  administrator,  among  the  heirs, 
after  the  payment  of  the  debts  and  legacies.  2  R.  S.  1876, 
p.  543,  section  137;  R.  S.  1881,  section  2405.  In  the  ab- 
sence of  a  will,  tlie  land  is  not  distributed,  but  descends  to 
the  heirs.  If  there  be  a  will,  the  lands  are  not  distributed, 
in  the  statutory  and  ordinary  sense,  but  go  by  force  of  the 
will.  Until  something  appears  to  the  contrary,  it  ought  to  be 
presumed  that  the  word  "distribution"  was  used  in  the  stat- 
utory and  ordinary  sense.     It  should  be  observed  too,  that 
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fio  &r  as  shown  by  the  paragraph  of  the  complaint  before  us^ 
there  may  have  been  an  estate  other  than  the  lands  to  be 
distributed.  It  is  not  alleged  in  the  complaint  that  the  lands 
were  the  only  property  owned  by  the  father  at  the  time  of 
his  death.     The  contrary,  rather,  is  made  to  appear. 

It  is  averred  that  an  administrator  with  the  will  annexed 
had  been  appointed,  and  had  closed  up  the  estate.  The  real 
estate,  then,  was  not  the  only  property  that  might  have  been 
contracted  about.  Whether  the  estate  in  the  hands  of  the 
administrator  was  exhausted  in  the  payment  of  debts  and 
legacies,  is  not  shown  by  any  averment  in  the  paragraph  of 
complaint.  The  inference  from  the  averments  in  the  com- 
plaint is,  that  at  the  time  the  contract  was  made,  there  was 
an  estate  other  than  the  lands  to  be  distributed.  And  the 
unavoidable  inference  from  the  language  of  the  contract,  in 
connection  with  the  averments  of  the  complaint,  is,  that  such 
was  the  estate  about  which  the  parties  were  contracting. 

It  is  averred  that  appellant  received  nothing  from  the  ad- 
ministrator, but  no  wrong  is  charged  upon  appellee  in  that 
regard.  The  contention  in  this  paragraph  of  complaint  is 
confined  to  the  lands.  For  aught  that  appears,  appellant 
might  have  received  from  the  administrator  had  she  sought 
to  do  so.  We  conclude  that  the  second  paragraph  of  the 
complaint  does  not  show  that  appellant  was  entitled  to  recover 
from  appellee  for  any  part  of  the  value  of  the  lands,  and 
that  the  demurrer  was  therefore  properly  sustained  to  it. 
And  without  taking  the  time  to  state  reasons  here,  we  are  of 
the  opinion  also  that  the  other  signers  of  the  contract  should 
have  been  made  parties  defendants  with  appellee. 

When  we  come  to  consider  the  evidence,  under  the  motion 
for  a  new  trial,  we  find  that  the  entire  property  of  the  father 
was  disposed  of  by  his  will.  The  lands  were  devised  to  ap- 
pellee in  fee  simple,  subject  only  to  a  life-estate  in  the  mother, 
and  the  chai^  of  two  specific  legacies  of  $300  each  to  grand- 
children of  the  testator.  Certain  specific  articles  of  personal 
property  were  also  devised  to  appellee.     Following  this,  the 
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will  proceeds  as  follows :  "  Item  3.  I  will  and  bequeath  unto 
my  wife,  Matilda  Lofton,  all  my  personal  property  of  every 
description  not  heretofore  otherwise  disposed  of."  This  will 
disposed  of  all  the  testator's  property  of  every  description,, 
making  thfe  wife  the  absolute  owner  of  the  personal  property 
other  than  that  devised  to  appellee.  So  that,  when  the  con- 
tract was  made,  there  was  in  &ct  no  estate  to  be  distributed 
to  "  each  other  child/'  The  administrator  is  shown  to  have 
taken  into  his  hands  some  (5,000  of  personal  property.  In 
his  final  report,  which  was  approved  by  the  court  after  the 
death  of  the  widow  in  1881,  he  showed  that  he  had  turned 
over  to  appellee  and  the  widow  under  the  will,  $3,959.42. 
The  balance  he  paid  out  on  debts,  except  $1,372.27  which  he 
turned  over  to  the  administrator  of  the  widow's  estate.  This 
report  and  its  approval  are  an  adjudication  that  afi«r  the  pay- 
ment of  debts  the  entire  personal  estate  belonged  to  appellee 
and  the  mother.  They  were  the  only  persons  who  could, 
in  any  sense,  be  regarded  as  distributees.  It  was  not  possible 
for  '^  each  other  child "  to  share  in  the  estate,  until  the  will 
should  be  overthrown,  and  no  one  attempted  that  so  &r  as 
we  know.  There  was  then  in  fact  no  estate  of  the  fiither  in 
which  appellant  was  entitled  to  share  equally  with  each  other 
child,  because  there  was  no  estate  in  which  each  other  child 
could  share.  There  was,  therefore,  no  estate  in  the  distribu- 
tion of  which  appellant  was  entitled  to  share.  She  accepted 
a  contract,  limiting  the  estate  in  which  she  should  share,  to 
an  estate  in  which  each  other  child  should  share,  and  took 
the  risk  of  there  being  such  an  estate.  And  now  that  it  has 
turned  out  that  there  is  and  was  no  such  estate,  we  know  of 
no  way,  in  this  action,  to  relieve  her  from  the  embarrassment. 
Whether  she  knew  of  the  will  of  the  fether,  or  whether 
she  knew  of  it,  but  misunderstood  the  force  and  effect  of 
its  provisions,  is  not  shown  by  the  complaint  nor  by  the 
evidence. 

It  is  possible  that  she  did  not  know  of  the  will,  or  did  not 
think  that  it  carried  all  the  personal  property,  and  contracted 
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with  the  idea  that  there  would  be  an  estate  for  distribution  to 
the  other  children,  in  which  she  should  share  equally  with 
them.  Did  it  affirmatively  appear  that  she  and  the  other  con- 
tracting parties  knew  of  the  will,  and  understood  that  by  its 
provisions  all  of  the  property  was  so  disposed  of  that  the 
other  children  would  be  entitled  to  nothing,  the  case  would 
be  somewhat  different.  Such  a  state  of  &ct8,  possibly,  would 
afford  plausible  ground  for  an  argument  that  the  contract 
should  be  so  construed  as  to  mean  that  appellant  should  have 
such  a  share  in  the  estate  as  each  child  would  have  had  but 
for  the  will.  Then  it  might  be  said  with  a  degree  of  plausi- 
bility that  as  the  parties  knew  that  there  could  be  no  estate 
in  which  each  other  child  could  share,  they  must  have  in- 
tended to  contract  with  reference  to  the  property  covered  by 
the  will,  and  to  measure  appellant's  interest  by  the  amount 
that  each  child  would  have  been  entitled  to  receive  had  there 
been  no  will.  Even  then,  to  carry  out  and  enforce  such  a 
supposed  intention,  it  would  seem  to  be  necessary  that  the 
contract  should  first  be  reformed,  so  as  to  express  the  inten- 
tion ;  but  that  is  not  the  case  before  us. 

It  is  not  possible  to  construe  the  contract  as  appellant  would 
have  it  construed.  To  do  this  the  contract  must  be  made  to 
read  that  she  shall  receive  an  equal  share  with  appellant  in 
the  real  and  personal  property  which  he  received  under  the 
will.  This  is  impossible  without  substituting  one  contract 
for  another. 

There  being,  and  having  been,  no  property  out  of  which 
each  other  child  was  entitled  to  a  share,  no  property  for  dis- 
tribution to  them,  we  are  compelled,  reluctantly,  to  hold  that 
there  is  no  property  out  of  which  appellant  is  entitled  under 
the  contract  to  receive  a  share,  and  that,  therefore,  she  is  not 
entitled  to  recover  against  appellee. 

It  is  stated  in  the  record  that  appellant  offered  to  prove  by 
Samuel  Bullington  that  a  large  amount  of  personal  property, 
not  mentioned  in  the  will,  had  come  into  the  hands  of  ap* 
pellee.     Complaint  is  made  that  this  offer  was  rejected. 
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No  question  is  presented  for  our  decision  by  the  record,  be- 
cause no  questions  were  asked  of  the  witness.  This  has  been 
so  ruled  by  this  court,  and  we  content  ourselves  by  a  reference 
to  the  case  of  Higham  v.  Vanoadol,  101  Ind.  160. 

We  may  observe  in  passing,  that  it  was  impossible  that 
there  should  have  been  any  property  not  covered  by  the  will. 

The  fourth  paragraph  of  answer  ^filed  by  appellee  is  that 
the  contract  sued  on  was  executed  by  him  without  any  con- 
sideration whatever.  This  answer  is  sufficient  in  form  and 
substance.     Moyer  v.  Brand,  ante,  p.  301. 

Appellant  contends  that  it  is  insufficient,  because  it  pur- 
ports to,  but  does  not,  answer  the  whole  complaint.  We  think 
otherwise.  It  ajssails  the  contract  upon  which  the  action  is 
b&sed,  and  if  that  fiills  the  whole  case  necessarily  falls  with  it. 

Finding  no  error  in  the  record  for  which  the  judgment 
should  be  reversed,  it  is  affirmed,  with  costs. 

Filed  Jane  27, 1885. 
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Crocker  v.  Hadley. 

Libel.— />^t<t<m.— Any  written  or  printed  publication  which  holds  a  per- 
son up  to  scorn  or  ridicale,  or  to  a  stronger  feeling  of  contempt  or  exe- 
cration, or  which  imputes  or  implies  his  commission  of  a  crime  not 
directly  charged,  is  libellous. 

Same.— .Eccottw  Damages,— -Practice. — Where  the  amount  of  damages  has 
been  determined  by  a  jury  and  approved  by  the  trial  court,  it  must  ap- 
pear at  first  blush  to  be  grossly  excessive  to  secure  a  reversal  of  the 
judgment. 

Supreme  CoiTKT.—Tr«^^q^J&m/cn«.— Where  there  is  evidence  tending 
to  sustain  the  verdict,  the  Supreme  Court  will  not  disturb  it  on  the  weight 
of  the  evidence. 

From  the  Wayne  Circuit  Court. 

2).  W.  Comstock  and  J.  JET.  Kibbey,  for  appellant. 

H.  C.  Fox,  W.  A.  Peelle  and  J.  F.  Bobbins,  for  appellee. 


MAY  TERM,  1885,  417 

Crocker  v.  Hadlej. 

HowK,  J. — This  was  a  suit  by  the  appellee,  Hadley,  to  re- 
cover damages  from  the  appellant,  Crocker,  for  his  publica- 
tion of  an  alleged  libel.  The  cause  was  put  at  issue  and  tried 
by  a  jury,  and  a  verdict  was  returned  for  the  appellee,  assess- 
ing his  damages  in  the  sum  of  two  hundred  and  fifty  dollars. 
Over  the  appellant's  motion  for  a  new  trial  judgment  was 
rendered  against  him  on  the  verdict. 

Several  errors  are  assigned  by  appellant  in  this  court,  but 
his  counsel  has  confined  his  argument  chiefly  to  the  alleged 
-error  of  the  court  in  overruling  his  motion  for  a  new  trial. 
Counsel  say :  "  It  is  admitted  by  the  appellant  that  he  wrote 
And  procured  the  publication  of  the  alleged  libellous  article.'' 
Appellant's  counsel  claim,  however,  that  the  innuendoes  in 
appellee's  complaint  place  a  forced  and  unnatural  meaning  on 
the  language  used  in  the  published  article,  and,  to  some  ex- 
tent, this  may  be  true.  The  published  article  is  too  long  to 
be  copied  in  this  opinion,  but  it  denounced  the  appellee  as  a 
''^  hoary-headed  filcher,"  and  charged  that  "  John  C.  Hadley 
has  sold  himself,  Judas-like,  for  a  few  pieces  of  silver,  to  sell 
his  neighbors  out."  We  need  not  argue  for  the  purpose  of 
showing  that  the.  publication  of  an  article,  containing  such 
expressions  as  those  quoted,  in  a  public  newspaper,  is  a  libel- 
lous publication.  It  is  not  necessary  that  a  crime  should  be 
<$harged  in  accurate  or  technical  language,  in  a  written  or 
printed  publication,  in  order  to  constitute  suoh  publication  a 
libel.  Any  written  or  printed  publication  which  holds  a  per- 
son up  to  scorn  or  ridicule,  or  to  a  stronger  feeling  of  con- 
tempt or  execration,  or  which  imputes  or  implies  his  com- 
mission of  a  crime  not  directly  charged,  is  a  libellous  publi- 
cation. This  is  the  settled  law  on  this  subject  in  this  State. 
Oabe  V.  McOinnis,  68  Ind.  538,  and  authorities  cited;  Bain 
V.  Myrioky  88  Ind.  137;  Young  v.  Clegg,  93  Ind.  371 ;  Hake 
V.  BrameSj  95  Ind.  161. 

There  is  evidence  in  the  record  which  tends  to  sustain  the 
verdict  on  every  material  point.  In  such  case,  as  has  often 
Vol.  102.— 27 
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been  decided^  this  court  will  not  disturb  the  verdict  on  what 
might  seem  to  be  the  weight  of  the  evidence.  Oity  of  An- 
derson V.  (y  Conner,  98  Ind,  168.  It  is  claimed  also  that  the 
damages  assessed  were  excessive,  but  we  can  not  reverse  the 
judgment  on  this  ground.  In  truth^  the  transcript  is  incom* 
plete,  and  fitils  to  show,  in  any  manner,  that  all  the  evidence 
given  in  the  cause  was  made  a  part  of  the  record.  In  such 
a  case  as  this  the  amount  of  the  plaintiff's  damages  is  a  ques* 
tion  for  the  jury,  and  where  their  verdict  has  met  the  ap- 
proval of  the  trial  court,  the  judgment  will  not  be  reversed 
on  the  ground  of  excessive  damages,  unless  they  appear  at 
first  blush  to  be  grossly  excessive.  City  of  Evansville  v. 
Worthinffton,  97  Ind.  282. 

We  have  found  no  error  in  the  record  of  this  cause  whick 
authorizes  or  requires  the  reversal  of  the  judgment.   . 

The  judgment  is  affirmed,  with  costs. 

Filed  June  23, 1885. 


}g  t^  No.  11,901. 

140  54ft  Stout  v.  Turner  et  al. 

143    866 

102  418  Supreme  CJourt. — Amgnment  of  Error  Attacking  OomptaitU. — iVtidtee. — 

An  assignment  of  error  in  the  Supreme  Coart,  that  the  complaint  does 
not  state  sufficient  facts  to  constitute  a  cause  of  action,  questions  the 
entire  complaint,  and  if  any  paragraph  is  sufficient  such  assignment 
can  not  be  sustained. 

Same. — Sufficiency  of  Evidence, — When  all  the  evidence  is  not  in  the  record 
the  Supreme  Court  can  not  pass  upon  its  sufficiency. 

Same. — Practice,— BiJU  of  Exceptions. — OmiUed  Evidence,— X  general  state- 
ment in  a  bill  of  exceptions  that  it  contains  all  the  evidence  b  con- 
trolled by  an  affirmative  showing  to  the  contrary. 

Instbugtioks  to  Jury. — In  the  absence  of  the  evidence,  instructions  re> 
fused  will  be  deemed  properly  refused  because  not  applicable  to  the 
case  made;  nor  will  instructions  given  work  a  reversal  of  the  judg- 
ment unless  erroneous  under  any  supposable  state  of  facts. 

Same. — Compromise  of  Ch^me. — A  complaint  to  cancel  a  note  alleged  to 
have  been  executed  at  the  demand  of  and  taken  and  received  by  the 
defendant  ^'  in  full  satisfaction  and  compromise  of  the  crime  of  larceny^ 
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robbery  and  embezzlement/'  with  which  said  defendant  charged  the 
maker,  etc.,  tenders  i(n  issue  to  which  is  applicable  an  instruction  that 
if  the  defendant  took  the  note  under  an  agreement,  express  or  implied, 
that  he  would  not  prosecute  the  maker  for  such  crime,  and  without  any 
other  consideration,  the  jury  should  find  for  the  plaintiff. 

From  the  Vigo  Circuit  Court. 

a  F.  McNvM,  J.  G.  McNutt  and  B.  E.  Bhoads,  for  appellant. 

8.  C.  Davis,  8.  B.  Davis,  L  N.  Pierce  and  T.  W.  Harper, 

for  appellees. 

Best,  C. — The  appellees  brought  this  action  against  the 
appellant  to  procure  the  cancellation  of  a  note  of  (400  made 
by  them  to  him. 

The  complaint  consisted  of  two  paragraphs.  The  first  al- 
leged that  the  note  was  executed  without  any  consideration. 
The  second  alleged,  in  substance,  that  the  note  was  executed 
under  duress,  and  in  compromise  of  a  threatened  criminal 
prosecution. 

An  answer  in  denial  and  a  counter-claim,  seeking  to  recover 
the  amount  of  the  note,  were  filed.  An  answer  in  denial  of 
the  counter-claim  completed  the  issues.  These  were  submitted 
to  a  jury,  and  a  verdict  was  returned  for  the  appellees.  A 
motion  for  a  new  trial  was  overruled,  and  judgment  was  ren- 
dered upon  the  verdict.  The  appellant  assigns  as  error  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

The  appellant's  argument  in  support  of  the  first  assignment 
is  directed  exclusively  against  the  second  paragraph  of  the 
complaint.  A  single  paragraph  can  not  thus  be  attacked. 
Such  an  assignment  questions  the  entire  complaint,  and  if  any 
paragraph  is  sufficient  such  an  assignment  can  not  be  sus- 
tained.    McCallister  v.  Mmint,  73  Ind.  559. 

The  first  paragraph  of  this  complaint  was  unquestionably 
good,  and,  therefore,  this  assignment  can  not  be  sustained. 

The  motion  for  a  new  trial  embraced  several  causes.  Those 
relied  upon  by  the  appellant  for  a  reversal  are,  that  the  ver- 
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diet  is  not  sustained  by  the  evidence,  and  that  the  court  erred 
in  giving  and  in  refusing  to  give  numerous  instructions. 

The  appellees  insist  that  the  evidence  is  not  in  the  record, 
and  in  its  absence  neither  ground  of  the  motion  for  a  new 
trial  presents  any  question.  An  examination  of  the  record 
leads  us  to  the  conclusion  that  all  of  the  evidence,  at  least,  is 
not  in  the  record,  and,  therefore,  we  can  not  consider  its  suf- 
ficiency or  the  instructions  given  and  refused,  as  though  the 
record  contained  the  evidence. 

The  second  paragraph  of  the.  complaint  avers  that  John  S. 
Turner  is  principal  in  the  note  sought  to  be  cancelled,  and 
when  he  executed  it  he  endorsed  to  the  appellant  four  other 
notes  to  be  held  by  him  as  collateral  security  until  he.  Turner, 
obtained  some  one  to  sign  the  note  in  dispute  as  surety.  In 
support  of  this  aveiment  these  notes  were  read  in  evidence, 
as  app^rs  from  the  bill  of  exceptions.  It  recites  that  the 
"  plaintiff  offered  and  read  in  evidence  the  four  notes  turned 
over  to  J.  W.  Stout  by  John  8.  Turner,  and  the  assignments 
thereon,  which  are  in  words  and  figures  as  follows,  to  wit." 
Then  follows  a  blank  page  where  these  notes  should  have 
been  copied,  but  they  are  not  in  the  record.  It  thus  affirma- 
tively appears  that  the  record  does  not  contain  all  the  evi- 
dence, notwithstanding  the  general  statement  to  the  contrary 
with  which  the  bill  of  exceptions  concludes.  Merrifidd  v. 
We8tony^%  Ind.  70;  P(ywer8  v.  Evans,  72  Ind.  23. 

In  this  condition  of  the  evidence  we  can  not  pass  upon  the 
sufficiency  of  the  evidence.  Huston  v.  MeCIoskey,  76  Ind.  38. 

In  the  absence  of  the  evidence,  instructions  refused  will  be 
deemed  properly  refused  because  not  applicable  to  the  case 
made  by  the  evidence.  Blizzard  v.  BroaSy  56  Ind.  74 ;  Shqfer 
V.  Stinson,  76  Ind.  374.  Nor  will  instructions  given,  in  the 
absence  of  the  evidence,  work  a  reversal  of  the  judgment 
unless  erroneous  under  any  supposable  state  of  facts.  Byram 
V.  Galbraithy  75  Ind.  134;  NorihweBtem  Mut.  Life  Ins.  Co. 
V.  Heimanny  93  Ind.  24. 

It  is  not  insisted  that  any  of  the  instructions  given,  except 
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the  eleventh,  is  within  this  rule,  and  an  examination  of  them 
leads  us  to  the  conclusion  that  none  of  them  are  erroneous 
upon  any  and  every  supposable  state  of  the  evidence. 

The  eleventh  instruction  informed  the  jury  that  if  the  ap- 
pellant took  the  note  from  Turner  under  an  agreement,  ex- 
press or  implied,  that  he,  the  defendant,  would  not  prosecute 
Turner  for  the  crime  of  robbery,  larceny  or  embezzlement, 
and  without  any  other  consideration,  they  should  find  for 
the  Turners. 

The  appellant  does  not  insist  that  such  fact  would  not  vi- 
tiate the  note,  but  it  is  insisted  that  such  defence  was  not 
within  the  issues.  We  think  otherwise.  The  second  para- 
graph of  the  complaint,  after  averring  the  plaintiff  John  S. 
Turner's  imprisonment  by  the  defendant,  thus  proceeds: 
''  That  said  defendant  then  demanded  of  said  John  the  pay- 
ment of  $1,000,  and  informed  him,  said  John,  that  he  could 
not  get  out  of  said  cellar  until  he  would  pay  or  secure  to  de- 
fendant said  sum,  which  defendant  said  he  would  receive  and 
accept  in  full  satisfitction  and  compromise  of  said  robbery 
and  crime ;  that  said  John  then  and  there  denied  the  com- 
mission of  any  robbery  or  crime,  or  that  he  ever  took  one 
cent  of  d^endant's  money ;  but  being  pressed  and  threatened 
as  aforesaid,  and  being  put  in  great  fear  of  bodily  harm  by 
the  defendant  as  aforesaid,  said  John  did  then  and  there  as- 
sign to  said  defendant  $400  in  value  of  good  and  solvent 
notes  on  third  persons  until  he  could  get  some  one  to  go  on  his 
note  as  security  for  the  said  sum  of  $400,  which  said  defend- 
ant then  and  there  agreed  to  take  and  receive  in  full  satis- 
faction and  compensation  of  the  crime  of  larceny,  robbery 
and  embezzlement,  with  which  defendant  charged  said  John ; 
that  thereupon  said  John  executed  said  note,^'  etc. 

These  averments  were  sufficiently  comprehensible  to  ad- 
mit proof  that  such  vicious  agreement  was  the  sole  consid- 
eration of  said  note.  If  so,  the  instruction  was  proper. 
This  disposes  of  all  the  questions  in  the  record.  We  will 
add  that  we  have  examined  the  evidence,  which  is  in  the 
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record^  and  are  entirely  satisfied  with  the  conclusion  reached. 
For  the  reasons  given,  we  think  that  no  error  appears  in  the 
record,  and  that  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
affirmed,  at  the  appellant's  costs. 

Filed  Jan.  9, 1885;  petition  for  a  rehearing  overraled  Sept  22,  1885. 


No.  10,838. 

SoicE,  Executor,  v.  Huff,  Administrator. 

Pleading. — Oomplainl  to  Saiw/y  Mortgage  and  Judgment. — Tender, — Supreme 
Oourt. — A  complaint  to  secure  the  satisfaction  of  a  mortgage  and  a  judg- 
ment, alleging  a  tender  and  payment  into  court  of  "  the  full  amoant 
due  on  the  judgment  and  the  mortgage,"  but  not  stating  the  rate  of 
interest  on  the  judgment,  or  any  other  fact  showing  that  the  amount 
tendered  was  not  sufficient,  Is  good  upon  objection  for  the  first  time  in 
the  Supreme  Court 

From  the  Marshall  Circuit  Court. 

A,  C.  Gapron  and  C  Riehardson,  for  appellant. 

H.  Corbin,  for  appellee. 

Black,  C. — Francesca  Schilt,  administratrix  of  the  estate 
of  Christian  Schilt,  deceased,  sued  Christian  Seiler.  Pend- 
ing the  suit  in  the  court  below,  said  Francesca  died,  and 
William  Huff  having  been  appointed  administrator  de  bonis 
non  of  said  estate,  the  name  of  said  successor  was  substituted, 
and  the  suit  was  continued  by  him.  Issues  were  formed, 
which  were  tried  by  the  court,  the  finding  and  the  judgment 
being  in  favor  of  the  plaintiff.  The  defendant's  motion  for 
a  new  trial  was  overruled.  The  defendant  appealed.  Before 
the  submission  of  the  cause  in  this  court,  the  appellant  died, 
testate,  and  the  name  of  John  Soice,  as  executor  of  his  will, 
was  substituted. 

The  specifications  in  the  assignment  of  errors,  discussed  by 
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counsel,  are  that  the  complaint  did  not  state  &cts  sofficient  to 
constitute  a  cause  of  action,  and  that  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

By  the  complaint  the  administratrix  of  the  estate  of  said 
Schilt,  deceased,  sought  to  have  a  certain  judgment  and  a 
certain  mortgage  adjudged  satisfied,  as  having  been  paid  by 
the  plaintiff.  It  is  insisted  that  the  complaint  &iled  to  show 
the  full  payment  of  the  judgment  and  the  mortgage. 

The  mortgage  was  executed  by  one  Miller  to  the  defend- 
ant Seiler,  on  the  7th  day  of  August,  1871,  upon  certain  real 
estate  in  Marshall  county,  to  secure  the  payment  of  a  note 
of  the  same  date  made  by  the  mortgagor  to  the  mortgagee, 
for  $400,  due  in  one  year  after  date,  with  ten  per  cent,  iu- 
terest.  The  mortgage  had  been  recorded,  and  the  mortgaged 
property  had  been  purchased  by  the  plaintiff's  intestate  from 
said  mortgagor.  It  was  alleged,  that  by  reason  of  said  mort- 
gagor's insolvency,  the  plaintiff  was  compelled  to  and  did 
pay  the  mortgage,  as  afterward  in  the  complaint  set  forth. 
The  judgment  was  alleged  to  be  one  rendered  in  the  court 
below  against  said  estate  aft^r  the  plaintiff  became  adminis- 
tratrix thereof,  being  a  judgment  in  favor  of  the  defendant, 
said  Seiler,  for  J893.02,  rendered  March  21st,  1876.  It  was 
alleged  that  the  plaintiff  had  paid  out  of  the  assets  belonging 
to  said  estate,  to  apply  on  said  claims,  at  dates  designated, 
certain  specified  amounts,  aggregating  $1,400.  It  was  then 
alleged  that,  on  the  25th  of  February,  1881,  the  plaintiff 
tendered  to  the  defendant  a  certain  amount  stated,  and  de- 
manded that  the  judgment  and  the  mortgage  be  satisfied  by 
him,  he  being,  at  the  time  of  the  making  of  said  payments 
and  said  tender,  the  owner  of  said  mortgage  and  of  said  judg- 
ment. The  reftisal  of  the  defendant  and  the  payment  of  the 
tendered  money  into  court  were  alleged,  and  it  was  averred 
that  the  sum  so  tendered  was  the  full  amount  due  on  said 
judgment  and  mortgage  at  the  time  of  the  tender. 

The  complaint  did  not  show  a  particular  application  of  any 
liayment,  and,  therefore,  it  was  not  sufficient  unless  it  showed 
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the  full  payment  of  both  debts.  If,  as  contended  by  the  ap* 
pellant^  the  complaint  did  not  show  such  full  payment  except 
by  counting  interest  upon  the  mortgage  debt  by  the  rule  laid 
down  in  Bums  v.  AndersoUy  68  Ind.  202  (34  Am.  R.  250),  it 
could  not  be  regarded  as  stating  sufficient  ground  for  decreeing^ 
the  satisfaction  of  the  judgment  and  the  mortgage ;  for  that 
case  was  overruled  in  Shaw  v.  Rigby,  84  Ind.  375  (43  Am.  R. 
96).  See,  also,  Hume  v.  Mazelin,  84  Ind.  574 ;  Holmes  v.  Boydy. 
90  Ind.  332 ;  Kerr  v.  Haverstick,  94  Ind.  178.  The  mortgage 
creditor  was  entitled  to  interest  at  the  rate  of  ten  per  cent., 
per  annum,  for  the  period  during  which  such  debt^  or  any 
part  of  it,  remained  unpaid  after  the  maturity  of  the  mertgage^ 
note,  as  well  as  for  the  period  between  its  execution  and  its. 
maturity. 

But  the  complaint  did  not  state  the  rate  of  interest  on  the 
judgment  or  show  upon  what  cause  of  action  the  judgment 
was  rendered.  The  judgment  bore  interest  from  the  time  it 
was  entered  on  the  proper  record.  2  R.  S.  1876,  p.  517,  sec- 
tion 67.  If  it  was  upon  a  contract  which  bore  interest  at  a 
certain  rate  expressed  in  the  contract,  the  judgment  would 
bear  interest  at  the  same  rate,  not  exceeding  ten  per  cent,  if 
the  contract  was  not  made  before  the  taking  effect  of  the  act 
of  February  5th,  1873,  1  R.  S.  1876,  p.  600,  and  not  ex- 
ceeding six  per  cent,  if  controlled  by  section  3  of  the  act  of 
March  7th,  1861,  1  R.  S.  1876,  p.  600. 

The  judgment  might  have  borne  such  a  low  rate  of  interest 
that  the  payments  particularly  alleged,  together  with  the 
tender,  would  have  been  sufficient  to  satisfy  the  judgment 
and  the  mortgage  ;  and  it  was  alleged  that  the  sum  so  tendered 
was  the  full  amount  due  on  the  judgment  and  the  mortgage 
at  the  time  of  the  tender. 

Upon  an  objection  first  made  in  this  court,  we  can  not  say 
that  the  complaint  was  insufficient  as  suggested  by  counsel, 
and  we  make  no  examination  of  the  pleading  in  any  other 
respect. 

The  causes  assigned  in  the  motion  for  a  new  trial  were  that 
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the  finding  was  not  sustained  by  the  evidence,  and  that  it  was 
contrary  to  law.  Tliere  is  a  bill  of  exceptions  which  formally 
professes  to  contain  all  the  evidence ;  but  it  appears  therefrom 
that  certain  written  evidence  was  introduced  which  is  not  in 
the  record,  the  clerk  stating  in  parenthesis  that  it  was  not 
on  file. 

As  the  evidence  is  not  all  before  us  we  can  not  say  that 
there  was  error  in  overruling  the  motion  for  a  new  trial. 

There  is  no  available  error  in  the  record. 

Peb  Curiam. — It  is  ordered,  on  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  appellant's  costs. 

Filed  March  14, 1885;  petition  for  a  rehearing  overruled  6ept22, 188& 
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Crdcihal  Law.— /ndtc<m«wt— Dcscrip^uw  o/iVoper^.— The  property  which       ly  ^-' 
the  indictment  alleges  was  stolen  by  the  defendant  is  thus  described :        1^^  567, 
"One  book,  of  the  valne  of  six  dollars,  the  personal  property  of  Levi         ^02     425 
W.  Welker."  pi69     434 

Hdd,  that  this  was  a  sufficient  description. 

Sams. — Evidence. — Fabrication  of  Evidence, — It  is  a  familiar  principle  that 
the  fabrication  of  evidence  is  a  criminative  circnmstance  against  an  ac- 
cused person,  and  evidence  tending  to  show  that  his  account  of  the  man- 
ner in  which  he  obtained  possession  of  the  stolen  property  was  fabri- 
cated, is  competent. 

Same. — Rule  where  JSoo  Orimes  are  Connected, — Although  the'general  rule  is 
that  one  crime  can  not  be  proved  in  order  to  establish  another,  yet, 
where  the  two  are  connected,  it  is  competent  to  prove  both. 

Same. — Jfufncetiofu.— The  following  instruction  is  not  erroneous:  "The 
rule  of  law  which  clothes  every  person  with  the  presumption  of  inno- 
cence, and  imposes  upon  the  State  the  burden  of  establishing  his  guilt 
beyond  a  reasonable  doubt,  is  not  intended  to  aid  one  who  is  in  fact 
guilty  of  a  crime  to  escape,  but  is  a  humane  provision  of  law,  intended 
to  guard  against  the  danger  of  any  innocent  person  being  unjustly 
punished." 

Same.— iJepeohn^  InMrudionB, — Where  an  instruction  is  given  by  the  court, 
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it  is  not  error  to  refuse  an  instruction  asked  by  the  defendant  asserting 
the  same  rule  of  law. 
Same.— New  Trial,— Neie^  Diacovered  Emdenee,— Where  it  appears  that  the 
newly  discovered  evidence  will  not  change  the  result,  it  is  not  error  to 
refuse  a  new  trial. 

Fi-om  the  Noble  Circuit  Court. 
F.  Prickett,  for  appellant. 

F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

Eluott,  J. — The  indictment  upon  .which  the  appellant 
was  convicted  charges  him  with  stealing  *•  one  book,  of  the 
value  of  six  dollars,  the  personal  property  of  Levi  W. 
Welker. "  We  think  that  the  description  of  the  property 
stolen  is  sufficient.  The  case  of  J^ate  v.  Logan,  1  Mo.  532, 
is  exactly  in  point,  and  the  principle  upon  which  the  decision 
rests  is  decided  in  many  cases.  State  v.  Kingy  31  La.  Ann. 
179 ;  State  v.  Carter,  33  La.  Ann.  1214;  2  Bishop  Crim.  Proc, 
section  700,  and  authorities  cited.  The  books  are  full  of 
cases  in  which  it  was  held  that  such  descriptions  as  '^one 
horse,"  ^'  one  cow,'^  "  one  hog,"  are  sufficient,  and  there  is  no 
reason  why  a  different  rule  should  apply  here. 

The  defendant  testified  as  a  witness  in  his  own  behalf,  and 
in  the  course  of  his  testimony  stated  that  he  was  a  book 
agent,  representing  a  Philadelphia  firm ;  that  when  he  left 
Fort  Wayne  for  Auburn,  he  had  in  his  possession  several 
books,  among  others  Jones  on  Chattel  Mortgages ;  that  he 
had  purchased  it  at  Philadelphia,  and  he  made  some  state- 
ments as  to  his  business  at  Auburn.  The  State  was  per- 
mitted, in  giving  evidence  in  reply,  to  prove  by  Mr.  Peter- 
son that  the  book  was  stolen  from  him,  and  that  the  one 
hundredth  page  containing  his  name  was  torn  out.  The  ap- 
pellant complains  of  the  admission  of  this  testimony.  The 
testimony  objected  to  contradicted  the  appellant  upon  a  ma- 
terial point,  or  rather  upon  two  material  points,  for  it  tended 
very  strongly  to  show  that  his  account  of  the  place  and  man- 
ner in  which  he  got  the  book  alleged  to  have  been  stolen  was 
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not  true,  and  also  flatly  contradicted  his  statement  as  to 
where  he  obtained  Jones  on  Chattel  Mortgages.  It  is  an 
•elementary  principle  of  criminal  law  that  the  &brication 
of  evidence  is  a  criminative  circumstance  tending  to  estab- 
lish guilt,  and  this  evidence  very  strongly  tended  to  show 
that  Turner's  statement  as  to  how  and  where  he  procured  the 
books  found  in  his  possession,  including  the  stolen  one,  was 
-febrioated.  The  testimony  went  to  the  whole  theory  upon 
which  he  attempted  to  account  for  his  possession  of  the 
books,  and  it  was  unquestionably  competent  for  the  State  to 
^how  that  his  statements  were  false  and  his  theory  without 
foundation.  Where  the  specific  property  charged  to  be  stolen 
is  found  in  the  possession  of  the  accused,  in  connection  with 
other  property,  and  the  possession  of  the  property  is  at- 
tempted to  be  accounted  for,  it  is  proper  for  the  State  to 
show  that  the  account  given  was  untrue.  The  authorities, 
indeed,  go  iarther,  for  it  is  held  that  in  cases  of  larceny  it  is 
competent  to  show  the  possession  of  other  stolen  property. 
Webb  V.  State,  8  Texas  Ap.  116;  3  Greenl.  Ev.,  section  31. 

The  general  rule  is  that  one  crime  can  not  be  proved  by 
establishing  another,  but  to  this  general  rule  there  are  many 
exceptions.  A  notable  exception  is  where  the  two  crimes  are 
<x)nnected,  and  that  is  the  case  here.  Hope  v.  People,  83  N. 
Y.  418  (38  Am.  R.  460) ;  State  v.  Nugent,  71  Mo.  136 ;  Whar- 
ton Crim.  Ev.  (9th  ed.),  section  32,  n.  1.  In  this  instance  the 
two  matters  were  closely  blended,  and  the  testimony  upon 
which  the  defence  mainly  rested  was  addressed  to  both,  so 
that  they  can  not  be  separated. 

It  is  contended  that  the  court  erred  in  giving  the  jury  this 
instruction :  '^  The  rule  of  law  which  clothes  every  person 
accused  of  crime  with  the  presumption  of  innocence,  and 
imposes  upon  the  State  the  burden  of  establishing  his  guilt 
beyond  a  reasonable  doubt,  is  not  intended  to  aid  any  one 
who  is  in  iact  guilty  of  crime  to  escape,  but  is  a  humane  pro- 
vision of 'law,  intended,  so  far  as  human  agencies  can,  to 
guard  against  the  danger  of  any  innocent  person  being  un- 


428  SUPREME  COURT  OF  INDIANA, 

Hunter  v.  The  Sute. 

justly  punished."  We  perceive  no  error  in  this  instruction.. 
It  can  not  be  justly  said  of  any  rule  of  law  that  it  is  intended 
to  aid  th^  guilty  to  escape  punishment;  and  the  court  did  not 
do  wrong  in  affirming  of  the  presumption  of  innocence  that 
attends  all  persons  accused  af  crime,  that  it  is  not  intended 
to  aid  those  who  are  in  fact  guilty  of  crime  to  escape.  Laws 
are  intended  to  secure  the  punishment  of  the  guilty  and  to 
guard  the  innocent,  but  not  to  shield  the  guilty,  and  it  is  not 
error  to  affirm  this  of  all  the  rules  of  law. 

The  second  instruction  asked  by  the  appellant  was  em- 
braced in  the  third,  given  by  the  court,  and  there  was  no 
error  in  refusing  to  repeat  what  had  been  said  to  the  jury. 
Goodwin  V.  /Stofe,  96  Ind.  660 ;  Unions  etc.y  Co.  v.  Bib(Aanan, 
100  Ind.  63.  There  is  no  assumption  of  the  fitcts  in  any 
of  the  instructions  given  by  the  court. 

The  affidavit  of  appellant  filed  in  support  of  the  motion 
for  a  new  trial  is  contradictory,  and  &ils  to  show  diligence, 
but,  waiving  this  point,  it  does  not  appear  that  the  book  the 
appellant  is  charged  with  stealing,  namely,  ^^  Drake  on  At- 
tachment,'' was  the  same  book  which  the  affiant  saw  in  the 
possession  of  the  accused  in  Fort  Wayne,  and  it  is  evident 
that  this  evidence  would  not  change  the  result.  Hints  v. 
Driver,  100  Ind.  316. 

Judgment  affirmed. 

FUed  June  26, 1885. 
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CaiMiNAL  LAW.—BtU  of  Excqidom^—Time  of  FUing.—PracUee.—ln  crim- 
inal prosecutions  bills  of  exceptions  must  be  filed  at  the  time  of  the 
trial,  or  within  such  time  as  the  court  may  then  allow.  Section  1847, 
B.  8.  1881. 

Same. — Justice  cf  the  Peace.— QleriocU  Error  in  2Vanaerip/. — Upon  appeal  to 
the  circuit  court  from  a  conviction  before  a  justice  of  the  peace,  a  mere 
clerical  error  in  copying  the  affidavit  into  the  transcript,  when  shown  to 
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be  such  by  the  original  papers  sent  up  as  required  hy  statute,  is  not  avail- 
able to  the  defendant 
8AMK,'-Ajlid(mL--Notary  PiUUie,— An  affidavit  before  a  justice  of  the  peace 
charging  felony  or  misdemeanor  need  not  necessarily  be  sworn  to  before 
the  justice,  but  it  may  be  sworn  to  before  a  notary  public.  Sections  5964 
and  6010,  R.  S.  1881. 

From  the  Warren  Circuit  Court. 
/.  MeCabe  and  E.  F.  MeOahe,  for  appellant. 
R  T.  Hord,  Attorney  General,  W.  B.  Hard  and  /.  G.  Pear- 
^on,  for  the  State. 

ZoLLABS,  J. — ^Upon  an  affidavit  charging  appellant  with 
having  sold  intoxicating  liquors  on  Sunday,  in  violation  of 
section  2098,  R.  S.  1881,  he  was  convicted  before  a  justice 
of  the  peace,  and  again  on  appeal  to  the  circuit  court.  Over 
41  motion  for  a  new  trial  in  the  latter  court,  he  was  sentenced 
to  pay  a  fine  and  costs. 

The  first  question  made  here  by  his  counsel  is  that  the  mo- 
tion for  a  new  trial  should  have  been  granted,  because  of  the 
insufficiency  and  lack  of  evidence.  This  is  met  by  the  at- 
torney general  with  the  contention  that  the  evidence  is  not 
before  us,  because  there  is  no  bill  of  exceptions  embodying 
it  properly  in  the  record.  This  contention  is  supported  by 
the  record. 

The  motion  for  a  new  trial  was  overruled,  and  final  judg- 
ment rendered  on  the  13th  day  of  January,  1885.  No  bill 
of  exceptions  was  filed  at  that  time,  nor  was  time  asked  or 
granted  within  which  to  file  a  bill.  On  the  23d  day  of  the 
same  month  replevin  bail  was  entered,  and  sixty  days  granted 
by  the  court  within  which  to  file  a  bill  of  exceptions.  A  bill, 
filed  within  that  time,  is  copied  into  the  transcript  by  the 
clerk,  but  it  is  clearly  not  a  part  of  the  record,  and  can  not 
be  so  regarded.  The  trial  ended  with  the  overruling  of  the 
motion  for  a  new  trial  and  the  final  judgment  on  the  13th, 
after  which  time  the  court  had  no  authority  to  grant  or  fix 
any  time  for  the  filing  of  a  bill  of  exceptions.  In  criminal 
prosecutions  bills  of  exceptions  must  be  filed  at  the  time  of 
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the  trial,  or  within  sach  time  as  the  court  may  then  allow» 
R.  S.  1881,  section  1847 ;  Hunter  v.  State,  101  Ind.  406. 

The  evidence  is  not  in  the  record,  and  hence  none  of  the 
questions  dependent  upon  it  can  be  considered. 

Two  questions  are  made  as  to  the  sufficiency  of  the  affi- 
davit upon  which  appellant  was  tried.  The  first  is  that  there 
is  no  sufficient  statement  therein  of  the  amount  paid  for  the 
liquor.  In  the  transcript  from  the  justice's  court,  a  copy  of  the 
affidavit  is  set  out,  and  in  this  it  is  stated  that  the  liquor  wa» 
sold  to  one  Miner  *^at  and  for  the  price  of  seventy-five." 

The  statute  requires  (R.  S.  1881,  section  1645),  that  on 
such  appeals,  the  justice  shall  send  up  the  original  papers. 
This  seems  to  have  been  done  in  this  case.  '  In  the  record 
here  the  clerk  has  set  out  the  affidavit  in  full,  and  it  contains 
the  statement  that  the  amount  for  which  the  liquor  was  sold 
was  seventy-five  cents.  It  is  thus  made  apparent  that  the 
statement  in  the  justice's  transcript  was  a  mere  clerical  error 
in  copying  the  affidavit. 

The  second  objection  urged  to  the  affidavit  is,  that  it  ap- 
pears to  have  been  sworn  to  before  a  notary  public,  and  not 
before  the  justice  of  the  peace*  The  statute  provides  that 
any  justice,  on  complaint  made  on  oath  before  him,  charging^ 
any  person  with  the  commission  of  any  felony  or  inisde- 
meaner,  shall  issue  his  warrant,  etc.  R.  S.  1881,  section 
1626.  This  requires  that  the  complaint  shall  be  made  on 
oath,  but  it  would  be  a  narrow  and  unreasonable  construc- 
tion to  hold  that  it  requires  that  the  oath  must  be  adminis- 
tered by  the  justice  who  is  to  hear  the  case.  It  was  surely 
not  the  intention  of  the  law-makers  that  the  justice  might 
not  proceed  upon  such  a  complaint,  sworn  to  before  the  clerk 
of  the  court,  or  another  justice.  Nor  could  it  have  been  in- 
tended that  such  a  complaint  might  not  be  sworn  to  before  a 
notary  public.  It  is  provided  in  two  difierent  sections  of 
the  statute  that  notaries  public  shall  have  authority  to  ad- 
minister oaths  generally,  pertaining  to  all  matters  where  an 
oath  is  required.     R.  S.  1881,  sections  5964,  6010.     The  au- 
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thority  conferred  by  these  sections  is  clearly  broad  enough 
to  cover  cases  like  the  one  before  as. 

The  judgment  is  affirmed,  with  costs. 

Filed  May  25, 1886;  petition  for  a  rehearing  oyerraled  Sept  16, 1885. 
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Trespass. — AjtiimaU, — Order  hy  CbuiUy  Oommisnoners  BtrmiiUng  them  to  i2tm-        .  -       .~i 
*ai  Large. — Eoidenee. — The  making  of  an  order  hy  the  board  of  commis-        |i48  235| 
sioners  permitting  domestic  animals  to  run  at  large,  as  contemplated  by 
section  4835,  R.  S.  1881,  mast  be  shown  as  any  other  fact,  and  in  the  ab- 
sence of  audi  showing  it  will  be  assamed  that  no  such  order  has  been 
made. 

Sajcs. — AeHonfor  Damages* — Pleading, — Fenee8.^Negligenee. — Where  there 
is  no  each  order,  it  is  not  necessary,  in  an  action  to  recover  for  injuries 
done  by  trespassing  animals,  to  allege  or  prove  the  existence  of  a  lawful 
fence,  nor  to  allege  that  the  defendant  was  negligent  and  the  plaintiflT 
without  fault,  nor  to  allege  that  the  damages  are  due  and  unpaid. 

Sams. — Htubcmd  and  Wife. — Parties. — Where  such  an  action  is  brought  by 
a  married  woman  for  injuries  to  her  property,  the  husband  may  be  joined 
as  plaintiff,  although  he  is  not  a  necessary  party. 

Same. — Beeovery  by  One  Joint  Oitmer. — Res  Adfjtuiieaia^ — In  such  case,  if  the 
wife  is  a  joint  owner  with  her  co-plaintiff,  a  recovefVy  by  her  for  the  en- 
tire damage  done  would  bar  another  action  by  her  or  her  husband  for 
the  same  subject-matter. 

PftAcncE. — Defect  ofPauHes. —  Waiver. — An  objection  on  account  of  a  de- 
fect of  parties,  if  not  taken  by  demurrer  or  answer,  as  provided  by  sec- 
tions 339  and  343,  R  8. 1881,  is  waived. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker,  I.  H.  Phares,  J.  R.  Coffroth  and  T.  A. 
Stuart,  for  appellant. 
D.  Smith  and  O.  JET.  Oray,  for  appellees. 

Black^  C. — ^The  appellees^  Prudence  Mott  and  her  hus- 
band, sued  the  appellant  to  recover  damages  for  injuries  to 
the  property  of  said  Prudence,  done  by  trespassing  cattle  of 
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J;he  appellant.  The  complaint  consisted  of  five  paragraphs, 
which  were  alike,  except  as  to  the  times  at  which  the  cattle 
were  alleged  to  have  entered,  and  as  to  the  property  injured, 
and  except  that  the  first  four  paragraphs  charged  the  break- 
ing and  entering  into  land  in  the  occupation  and  lawful  pos- 
session of  said  Prudence,  while  in  the  fifth  it  was  alleged  that 
the  cattle  broke  and  entered  into  certain  other  land  owned 
by  said  Prudence  in  fee  simple.  In  each  paragraph  the  cattle 
were  alleged  to  have  been  owned  and  controlled  by  the  defend- 
ant, and  to  have  entered  the  land  so  owned  or  occupied  by 
breaking  through  a  partition  or  inside  fence,  which  separated 
the  plaintifis'  premises  from  adjoining  land  on  which  the  de- 
fendant was  pasturing  said  cattle.  It  was  in  each  paragraph 
alleged  that  "  the  defendant  wrongfully,  carelessly  and  negli- 
gently suffered  and  permitted  his  said  cattle  to  break,''  etc. 

The  defendant's  demurrer  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts  was  overruled.  There  was 
an  answer  in  denial.  A  jury  returned  a  verdict  for  the  plain- 
tiff. The  defendant's  motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  verdict. 

The  statute  of  1877,  section  4835,  R.  S.  1881,  provides: 
^*  If  any  domestic  animal  break  into  an  inclosure  or  wander 
upon  the  lands  of  another,  the  person  injured  thereby  shall 
recover  the  amount  of  damage  done,  provided,  that  in  town- 
ships where,  by  order  of  the  board  of  county  commissioners, 
said  domestic  animals  are  permitted  to  run  at  large,  it  shall 
,appear  that  the  fence  through  which  said  animal  broke  was 
lawful;  but  where  such  animal  is  not  permitted  to  graze 
upon  the  uninclosed  commons,  it  shall  not  be  necessary  to 
allege  or  prove  the  existence  of  &  lawful  fence  in  order  to 
recover  for  the  damage  done." 

The  making  of  the  order  of  the  board  of  county  commis- 
sioners, to  which  reference  is  made  in  this  statute,  is  a  matter 
of  which  courts,  in  such  cases,-  will  not  take  notice,  unless  it 
be  shown  as  other  facts  must  be  shown ;  and  in  the  absence 
of  any  averment  that  such  an  order  had  been  made,  it  must 
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be  assumed,  for  the  purposes  of  the  ruling  upon  the  demur- 
rer, that  there  was  no  such  order,  and  that,  as  at  common 
law,  the  owner  of  the  trespassing  cattle  was  responsible  to 
the  person  injured. 

Another  section  of  the  statute  (section  4848,  R.  S.  1881,) 
provides  what  shall  be  a  lawful  partition  fence;  and  if  it  had 
appeared  that  such  an  order  had  been  made  by  the  board  of 
county  commissioners,  it  would  have  been  necessary  for  the 
plaintiff  to  show  that  the  cattle  broke  through  a  lawful  fence, 
or  that  they  broke  through  a  fence  defective  through  the 
failure  of  the  defendant  to  perform  his  contract  duty  to  the 
plaintiff.  Hinshaw  v.  Gilpin,  64  Ind.  116;  Baynea  v.  ChaS" 
iaiuy  68  Ind.  376.  But  as  it  did  not  appear  that  such  an  oi^ 
der  had  been  made  by  said  board,  the  express  provision  of 
the  statute,  like  the  common  law  rule,  made  it  unnecessary 
to  allege  the  existence  of  a  lawful  fence  in  order  to  recover 
for  the  damage  done.  The  cattle  were  trespassers,  and  they 
would  have  been  such  though  it  had  appeared  that  their 
owner,  the  appellant,  was  not  negligent,  but  used  care  and 
diligence  to  keep  them  upon  his  own  land,  or  to  confine  them 
within  his  own  inclosure.  Pittsburghy  etc.,  R.  W.  Q>.  v. 
Stuart,  71  Ind.  500. 

What  was  said  in  the  complaint  about  negligence  on  the 
part  of  the  defendant  was  surplusage,  and,  therefore,  it  was 
not  necessary,  as  contended  by  the  appellant,  to  allege  that 
the  plaintiff  was  without  fault.  See  Clark  v.  Stipp,  75  Ind. 
114. 

While  the  husband  was  not  a  necessary  party  (R.  S.  1881, 
section  254),  he  was  not  improperly  joined  as  a  plaintiff. 

In  such  an  action  as  this  the  complaint  need  not  allege  that 
the  damages  are  due  and  unpaid. 

We  have  answered  the  objections  urged  against  the  com- 
plaint, and  we  find  no  error  in  the  overruling  of  the  demurrer. 

There  was  evidence  that  a  portion  of  the  land  on  which 
the  cattle  trespassed,  at  various  times  from  October,  1881,  to 
Vol.  102.— 28 
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July,  1882^  was  occupied  by  the  plaintiffs  under  a  lease,  the 
date  of  which  was  not  shown.  There  was  some  conflict  in 
the  testimony  as  to  whether  this  was  a  lease  to  the  plaintiff* 
Prudence  Mott  alone,  or  to  her  and  her  husband  and  co- 
plaintiff.  The  evidence  showed  that  the  cattle  injured  crops 
growing  on  this  land,  and  ate  and  destroyed  grain  stored 
th(;reon  raised  by  the  labor  of  said  husband  and  his  boys. 

The  appellant  presented  certain  interrogatories  and  certain 
instructions,  which  the  court  rejected,  and  he  excepted  to  cer- 
tain instructions  given.  The  question  which  the  appellant 
thus  sought  to  raise  was  whether  a  recovery  in  this  action  for 
the  injury  so  done  on  said  leased  land  should  be  defeated  by 
the  facts,  if  found,  that  said  lease  was  made  to  said  Prudence 
and  her  said  husband,  and  that  the  property  so  injured  was. 
owned  by  them  jointly. 

We  think  that  the  court  did  not  err  in  deciding  this  ques- 
tion against  the  appellant. 

A  defect  of  parties,  if  apparent  upon  the  face  of  the  com- 
plaint, must  be  raised  by  demurrer  assigning  that  specific- 
cause;  if  not  so  apparent,  it  must  be  presented  by  answer* 
and  if  such  objection  be  not  taken  by  demurrer  or  answer,  it 
is  waived.  R.  S.  1881,  sections  339,  343;  Thomas  v.  Wood, 
61  Ind.  132. 

If  the  plaintiff  Prudence  was  a  joint  owner  with  her  co- 
plaintiff,  a  recovery  by  her  in  this  action  for  the  entire 
damage  done  by  the  trespassing  cattle  would  bar  another  ac- 
tion by  her  or  her  husband,  or  both,  for  the  same  subject- 
matter. 

We  find  no  error  in  the  record. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  be  affirmed,  at  the  costs  of  the  appellants 
Filed  April  2, 1885 ;  petition  for  a  rehearing  overruled  Sept  22, 1885.. 
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No.  12,398. 

The  Cbawfobdsville  and  Darlington  Turnpike  Com- 
pany V.  The  State,  ex  rel.  Howard,  Prosecuting 
Attorney. 

CoBFOBATiON. — Turnpike  Company, — Extensions, —  Void  OonsoHdation. — Effect 
<u  to  Righto  of  Company, — Where  two  turnpike  companies,  under  an  at- 
tempted consolidation,  are  controlled  by  a  common  management  for 
many  years,  without  objection,  and  then,  by  legal  proceedings,  such  con* 
soUdation  is  declared  void,  each  company  may  assume  control  of  its 
original  road  and  franchises,  and  also  of  an  extension  of  such  original 
road,  for  the  construction  of  which  articles  of  association  and  subscrip- 
tions to  capital  stock  were  made  by  the  individual  company,  although 
the  right  of  way  for  such  extension  was  petitioned  for  by,  and  granted 
to,  the  consolidated  company. 

From  the  Montgomery  Circuit  Court. 

O.  W.  Paul,  J.  E.  Humphries,  P.  S.  Kennedy  and  S.  C. 
Kennedy,  for  appellant. 

J.  H.  Burford,  W,  H.  Thompson  q,nd  W.  B.  Herod,  for 
appellee. 

HowK,  J. — This  was  an  information  in  the  nature  of  a 
quo  warranto,  filed  by  the  appellee^s  relator,  Frank  M.  How- 
ard, Esq.,  as  the  prosecuting  attorney  of  the  twenty-second 
judicial  circuit,  against  the  appellant  the  Crawfordsville  and 
Darlington  Turnpike  Company,  as  sole  defendant.  The  cause 
was  put  at  issue  and  tried  by  the  court,  and,  at  the  appellant's 
request,  the  court  made  a  special  finding  of  the  facts,  and 
stated  its  conclusion  of  law  thereon,  in  favor  of  the  appel- 
lee's relator.  Over  the  appellant^s  exceptions  to  the  conclu- 
sion of  law,  the  court  rendered  a  judgment  and  decree  in 
&vor  of  appellee's  relator,  as  prayed  for  in  his  information. 

In  this  court,  the  appellant's  counsel  first  complain,  in  ar- 
gument, of  the  alleged  error  of  the  trial  court  in  its  conclu- 
sion of  law  upon  its  special  finding  of  facts. 

The  facts  found  by  the  court  were  substantially  as  follows : 
The  Crawfordsville  and  Darlington  Turnpike  Company  was, 
at  the  commencement  of  this  suit,  a  duly  organized  turn- 
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pike  company,  and  doing  business  as  such,  and  was  incor- 
porated in  Montgomery  county,  on  the  31st  day  of  August, 
1865.  The  appellant  was  incorporated  for  the  purpose  of 
constructing,  owning  and  operating  a  turnpike  and  gravel 
road  over  and  on  the  following  line  of  public  highway,  to 
wit :  Beginning  at  the  east  corporation  line  of  the  city  of 
Crawfordsville,  on  Market  street,  and  running  thence  east 
and  northerly  to  the  eastern  terminus  of  the  Crawfordsville 
and  Shannondale  turnpike,  and  running  thence  north  and 
easterly  over  the  old  highway  for  a  distance  of  about  five 
miles,  on  the  road  leading  to  the  town  of  Darlington,  in  such 
county.  Such  line  of  road  is  the  only  line  of  road  men- 
tioned or  described  in  the  original  articles  of  incorporation 
of  the  appellant.  On  the  19th  day  of  October,  1866,  the 
appellant  pretended  to  organize  a  consolidated  turnpike  com- 
pany, by  consolidating  with  the  Crawfordsville  and  Shannon- 
dale  Turnpike  Company,  a  gravel  road  corporation  duly  and 
regularly  organized,  and  owning  and  operating  a  distinct  line 
of  road,  in  such  county,  whose  road  connected  with  appel- 
lant's road.  Such  intended  consolidated  corporation  assumed 
the  name  and  style  of  the  "  Crawfordsville  and  Shannondale 
Consolidated  Turnpike  Company ,''  and,  under  that  name, 
operated  such  lines  of  turnpike  and  gravel  road  until  the 
16th  day  of  November,  1878,  at  which  time  such  last  named 
company  transferred  all  its  rights,  properties  and  franchises 
to  a  new  and  separate  organization,  styling  itself  the  '^  Craw- 
fordsville and  Eastern  Turnpike  Company." 

Such  attempted  turnpike  company,  the  Crawfordsville  and 
Eastern  Turnpike  Company,  operated  such  lines  of  road  as 
a  turnpike,  and  collected  tolls  from  travellers  over  and  upon 
the  line  of  road  known  as  the  Crawfordsville  and  Darlington 
turnpike,  until  the  month  of  August,  1882,  when  it  aban- 
doned its  new  organization  and  style,  and  assumed  all  its 
rights  in  and  to  the  Crawfordsville  and  Darlington  turnpike, 
the  road  and  highway  described  m  the  original  articles  of 
association  of  the  appellant  corporation.  From  October  19th, 
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1866,  to  August,  1882,  the  appellant  did  not  act  as  a  corpo-^ 
ration.  On  the  6th  dav  of  September,  1867,  after  the  appel- 
lant had  transferred  its  property  and  rights  to  the  attempted 
consolidated  turnpike  company,  and  after  the  appellant  had 
ceased  to  a^t  as  a  turnpike  company,  the  Crawfordsville,  Shan- 
nondale  and  Darlington  Consolidated  Turnpike  Company,  by 
that  name,  presented  its  petition  in  writing  to  the  board  of 
commissioners  of  Montgomery  county,  praying  such  board 
to  grant  the  right  of  way  to  such  company  to  construct  a 
branch  extension  of  its  road  on  and  over  the  public  highway, 
as  follows,  to  wit :  Beginning  at  the  center  of  the  Crawfords- 
ville and  Darlington  turnpike,  on  the  8.  E.  comer  of  the  W. 
half  of  the  8.  E.  quarter  of  section  21,  township  19  north, 
of  range  4  west,  thence  running  west  on  the  section  line  one- 
half  mile,  thence  over  the  highway  known  as  the  HilPs  Fac- 
tory road  un^il  it  intersected  the  old  Spader's  mill  road  lead- 
ing to  Crawfordsville,  and  thence  over  such  road,  as  then 
travelled,  to  its  intersection  with  the  Crawfordsville,  Shan- 
nondale  and  Darlington  turnpike  road.  At  the  September 
term,  1867,  of  such  board  of  commissioners,  the  following 
order  was  made  on  such  petition,  to  wit:  "And  the  board, 
after  being  advised,  grants  the  right  of  way  to  said  company 
over  the  road  described  in  such  petition,  upon  the  condition 
that  such  company  shall  execute  a  bond,  in  a  penalty  of  one 
thousand  dollars,  payable  to  the  board  of  commissioners  of 
Montgomery  county,  Indiana,  conditioned  for  the  keeping  in 
good  repair,  and  in  safe  and  passable  condition,  the  road  de- 
scribed in  such  petition,  during  the  whole  time  such  company 
may  be  constructing  a  turnpike  thereon.^' 

The  foregoing  grant  is  the  only  grant  of  the  right  of  way 
over  the  line  of  road  therein  described  ever  made  by  the 
board  of  commissioners  of  Montgomery  county  to  any  turn- 
pike company  or  corporation,  prior  to  the  commencement  of 
this  suit.  There  never  was  any  such  corporation,  turnpike 
or  gravel  road  company,  as  that  named  in  the  aforesaid  pe- 
tition.    At  the  time  such  grant  was  made  the  appellant  cop- 
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poration  was  not  operating  any  line  of  road,  collecting  any 
tolls,  or  doing  any  other  act  as  ia  turnpike  company.  There 
was  a  line  of  gravel  road  constructed  on  and  over  the  line  of 
liighway  described  in  such  petition,  which  was  constructed 
hj  the  pretended  Crawfordsville  and  Shannondale  Consoli- 
'dated  Turnpike  Company,-  in  the  year  1868.  The  appellant 
corporation,  as  a  separate  and  individual  organization,  never 
made  any  claim  to,  nor  pretended  to  own  or  operate,  such  line 
of  road  described  in  such  grant,  until  August,  1882.  The  line 
of  road  described  in  such  petition  and  grant  was  a  public 
highway,  and  had  so  been  for  over  twenty  years  prior  to  such 
grant,  and  had  been  so  used  ever  since.  The  appellant  eor^ 
poration,  on  or  about  the  20th  day  of  August,  1882,  took 
possession  of  such  highway  and  turnpike,  and  assumed  con- 
trol thereof,  and  since  that  date,  and  until  the  institution  of 
this  suit,  had  been  collecting  tolls  from  traveller^  and  citizens 
of  such  county  who  travelled  thereon,  had  maintained  toll- 
gates  across  and  upon  such  highway  and  turnpike,  and  had 
exercised  all  the  rights  of  a  gravel  road  company  on  and  over 
such  highway  and  turnpike,  under  its  original  articles  of  as- 
sociation. Such  road  had  been  a  public  highway  continu- 
ously for  over  fifty  years,  and  was  largely  travelled  by  per- 
sons going  to  and  from  the  city  of  Crawfordsville,  in  Mont- 
;gomery  county. 

Such  line  of  road  and  public  highway  was  not  included  in 
the  original  articles  of  association  of  the  appellant.  The 
appellant  never  at  any  time  obtained  from  the  board  of  com- 
missioners of  such  county  a  grant  of  the  right  to  construct  a 
toll-road  or  turnpike  upon  such  highway,  other  than  that  set 
out  above.  Such  toll-gates  are  obstructions  to  such  public 
highway,  and  to  the  free  use  thereof  and  travel  thereon. 
The  Crawfordsville  and  Darlington  Turnpike  Company  and 
the  Crawfordsville  and  Shannondale  Turnpike  Company 
built  their  roads,  as  described  in  their  original  articles  of  as- 
sociation, and,  on  the  19th  day  of  November,  1866,  the  two 
<5orporations  attempted  to  consolidate  under  the  name  of  the 
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Crawfordsville  and  Shannondale  Consolidated  Turnpike  Com- 
pany, and  such  consolidated  company  took  possession  of  such 
roads,  and  held  and  operated  them  until  the  18th  day  of  De- 
cember, 1878,  when  such  consolidated  company  joined  with 
the  Crawfordsville  and  Fredericksburg  Turnpike  Company 
and  attempted  to  consolidate  the  two  companies  under  the 
name  of  the  Crawfordsville  and  Eastern  Turnpike  Com- 
pany, and  such  company  operated  such  roads  until  August, 
1882,  when  the  consolidation  was  abandoned,  and  the  orig- 
inal corporations  elected  officers  for  the  old  corporations  and 
took  possession  of  such  roads.  The  Crawfordsville  and  Shan- 
nondale Consolidated  Turnpike  Company,  claiming  the  right 
to  such  highway  under  such  grant,  took  possession  thereof 
and  constructed  a  turnpike  thereon  and  operated  the  same. 
The  grant  as  found  herehi  was  petitioned  for  by  V.  Q.  Irwin, 
Esq.,  as  president  of  the.  Crawfordsville  and  Shannondale 
Consolidated  Turnpike  Company.  On  the  6th  day  of  Sep- 
tember, 1867,  the  appellant  corporation,  by  its  stockholders, 
entered  into  the  following  articles  of  association,  to  wit: 

"Articles  of  association  of  the  Crawfordsville  and  Dar^ 
lington  Turnpike  Company,  for  the  extension  of  such  turn- 
pike as  herein  below  specified.  The  above  named  company 
covenants  and  agrees  to  add  to  and  extend  the  Crawfords- 
ville and  Darlington  Turnpike  as  follows,  to  wit:  Beginning 
in  the  center  of  the  Darlington  turnpike,  at  the  southeast 
corner  of  the  west  half  of  the  southeast  quarter  of  section 
21,  township  19  north,  of  range  4  west;  thence  running  west 
on  the  section  line  one-half  mile ;  thence  over  the  highway 
known  as  the  Hill's  Factory  road  until  it  intersects  the  old 
Spader's  mill  road  leading  to  Crawfordsville;  thence  over 
said  road,  as  now  travelled,  to  where  it  intersects  the  Craw- 
fordsville, Shannondale  and  Darlington  turnpike  road ;  that 
in  the  construction  and  management  of  such  extension,  the 
above  named  company  will  be  subject  to  all  the  rules  and 
regulations,  rights  and  obligations,  claimed  and  assumed  in 
the  above  artiele§  of  association ;  that  the  route  of  such  pro- 
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posed  extension  of  said  turnpike  is  about  two  and  one-half 
miles  in  length ;  that  in  the  construction  and  management  of 
said  extension  we  will  employ  a  capital  stock  of  $5,000^ 
which  amount  we  hereby  add  to  above  amount  of  capital  stock 
heretofore  subscribed,  divided  into  two  hundred  shares  of 
$25  for  each  share  of  stock,  to  be  paid  and  payable  as  pre- 
scribed in  above  original  articles  of  association."  (These  ar- 
ticles of  association  for  the  proposed  extension  of  appellant's 
turnpike  were  subscribed  by  five  persons,  as  stockholders, ' 
all  residing  at  Crawfordsville  and  each  subscribing  for  forty 
shares  of  stock.     We  omit  their  names,  etc.) 

Upon  the  foregoing  facts,  the  court  stated  the  following 
conclusions  of  law : 

'^  1.  Defendant  has  no  right  to  maintain  the  toll-gate  on  or 
across  the  Hill's  Factory  road,  descVibed  in  the  complaint. 

"  2.  The  plaintiff  is  entitled  to  an  injunction,  as  prayed 
for  in  the  complaint." 

From  the  court's  special  finding  of  facts,  the  substance  of 
which  we  have  given,  it  is  manifest  that  this  cause,  like  the 
cases  of  State,  ex  reL,  v.  Orawfordsville  and  Shannondale  Turn" 
pike  Co.,  ante,  p.  283,  and  Siafey  ex  re!.,  v.  Crawfordsville 
and  Darlington  Turnpike  Co.,  post,  p.  600,  had  its  origin  in 
the  opinion  of  this  court  in  State,  ex  reL,  v.  Beck,  81  Ind.  600* 

In  the  case  last  cited  it  was  substantially  held  by  this  court 
that  the  attempted  consolidation  of  certain  turnpike  corpora- 
tions, theretofore  lawfully  organized  and  existing  in  Mont- 
gomery county,  and  the  attempted  formation  of  a  consolidated 
corporation  under  an  assumed  corporate  name,  were  not  au- 
thorized by  any  statute  of  this  State,  and  were  therefore  void. 
The  consolidation  seems  to  have  been  attempted  solely  for 
the  purpose  of  placing  the  control  and  management  of  the 
roads  of  the  respective  corporations  under  one  common  board 
of  directors,  with  a  single  set  of  officers.  There  does  not 
seem  to  have  been  any  intention,  on  the  part  of  either  of  the 
original  corporations  or  of  the  stockholders  thereof,  to  abandon 
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their  corporate  property  or  to  surrender  their  corporate  rights 
and  franchises.  When  the  opinion  of  this  court  in  SicdCy  ex  reL, 
\.  Becky  supra,  was  announced,  of  course  the  attempted  organi- 
zation of  a  consolidated  corporatioA  ceased  and  was  at  once 
abandoned.  Each  of  the  original  corporations,  parties  to  such 
attempted  consolidation,  with  the  consent  of  the  others  and 
of  the  stockholders  thereof  respectively,  at  once  assumed  the 
possession  and  control  of  its  turnpike  and  other  property, 
which,  at  heavy  cost,  it  had  constructed  many  years  before, 
and,  also,  assumed  to  exercise  over  such  road  and  property 
its  rights,  privileges  and  franchises,  under  the  law,  as  a  turn- 
pike company.  This,  the  trial  court  decided,  each  of  the 
original  corporations,  after  the  termination  of  the  attempted 
consolidation,  had  the  right  to  do,  and,  upon  appeal,  this  court 
at  its  present  term  affirmed  such  decisions,  in  the  two  cases 
above  cited.  These  decisions,  we  think,  were  manifestly  just 
and  right,  and  in  harmony  with  our  previous  cases  involving 
similar  questions.  Moore  v.  State,  ex  reL,  71  Ind.  478 ;  BrmU 
9er  V.  Wayne,  etc,  Turnpike  Oo,,  82  Ind.  417 ;  State,  ex  reL, 
V.  St.  Paul,  etc.,  Turnpike  Co.,  92  Ind.  42. 

In  the  case  at  bar  the  trial  court  found  as  a  fact  that  the 
appellant,  at  the  commencement  of  this  suit,  was  a  duly  or- 
ganized turnpike  company,  and  doing  business  as  such,  in 
Montgomery  county,  and  that  it  was  in  the  possession  of,  and 
exercising  corporate  power  over,  the  extension  of  its  road  in 
controversy  in  this  action.  But  the  court  seems  to  have  rested 
its  conclusions  of  law  and  its  judgment  against  the  appellant 
upon  the  following  facts:  1.  That  the  extension  of  its  turn- 
pike, now  in  controversy,  was  not  mentioned  or  described  in 
the  original  articles  of  association  of  the  appellant  corpora- 
tion ;  and,  2.  That  the  petition  to  the  board  of  county  com- 
missioners for  the  right  of  way  over  the  public  highway,  on 
and  over  which  such  extension  was  constructed,  was  presented 
in  the  assumed  name  of  the  attempted  consolidated  company 
by  its  president,  and  the  grant  of  such  right  of  way  was  in 
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fact  made  by  such  county  board  to  such  attempted  consoli- 
dated company,  and  not  to  the  appellant  corporation. 

We  are  of  opinion,  however,  that  these  fiicts  are  insuffi- 
cient, and  especially  so  when  considered  in  conjunction  with 
other  facts  found,  to  authorize  the  court's  conclusions  of  law 
and  judgment.  For,  although  the  court  found  that  the  right 
of  way  over  the  highway  for  the  proposed  extension  of 
turnpike,  was  granted  by  the  county  board  to  the  attempted 
consolidated  company  by  its  assumed  name ;  yet  it  was  also 
found  that  the  appellant  corporation  alone  made  the  neces- 
sary articles  of  association,  and  procured  the  requisite  sub- 
scription to  its  capital  stock  for  the  construction  of  the  ex- 
tension of  turnpike  over  such  highway  now  in  controversy, 
and  that  such  extension  was  in  &ct  an  extension  of  the  turn- 
pike owned  and  held  by  the  appellant  alone  before  the  con- 
solidation was  attempted.  It  seems  to  us,  that  when  the 
attempted  consolidation  was  abandoned,  the  appellant  had 
the  right,  upon  the  facts  found  by  the  court,  to  take  posses- 
sion and  control,  not  alone  of  its  original  road,  but  also  of 
the  extension  of  such  road  now  in  controversy,  and  to  exer- 
cise over  both  the  original  road  and  its  extension  all  the 
.  rights,  privileges  and  franchises  of  a  turnpike  corporation, 
under  the  law.  This  is  what  the  appellant  was  doing  when 
this  suit  was  commenced ;  and  we  are  unable  to  see  wherein 
or  how  the  State  has  been  prejudiced  or  injured  by  the  acts 
or  conduct  of  the  appellant,  in  the  premises.  For  more  than 
one  year  prior  to  the  institution  of  this  suit  the  appellant 
had  been  in  the  exclusive  possession  and  control  of  the  ex- 
tension of  its  road  now  in  controversy,  and  if,  in  the  mean- 
time, the  rights  of  the  public  or  the  interests  of  the  State 
have  suffered  in  any  manner,  by  or  through  the  acts  of  the 
appellant,  the  facts  are  not  found  by  the  court. 

We  conclude,  therefore,  that  the  trial  court  has  erred  in 
its  conclusions  of  law,  and  that,  in  lieu  thereof,  it  ought  to 
have  found  for  the  appellant. 

The  judgment  is  reversed,  and  the  cause  is  remanded  with 
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iDstroGtioiis  to  the  court  to  set  aside  its  conclusions  of  law 
and,  in  their  stead,  to  state  its  conclusion  of  law  in  accord- 
ance with  this  opinion,  and  render  judgment  accordingly. 
Filed  June  26,  1885. 


No.  12,186. 

Avery  et  al.  v.  Dougherty. 

PLEADiKG.—^E&i&ife. — Where  a  written  instniment  is  the  fonndation  of  a 
pleading  and  is  made  an  exhibit,  its  statements  will  control  the  allega- 
tions of  the  pleading. 

CoHTBACT. — DeaeripHve  Words. — Mere  descriptive  words  appended  to  the 
name  of  a  party  to  a  contract  are,  as  a  general  rale,  regarded  as  a  de- 
scription of  the  person  who  signs  the  instrument,  but,  where  the  instru- 
ment on  its  face  shows  that  the  words  are  not  simply  deiaipiio  penonxj 
they  will  be  given  their  proper  force  and  effect. 

Same.— iSi^ntn^  by  Agent, — The  lease  on  which  the  defence  in  this  case 
is  founded  recites  that  *^The  said  Marshall,  agent  as  aforesaid,  has 
rented  to  Madison  and  Monroe  Avery,'*  and  this  recital  shows  that 
Marshall  was  the  agent  of  the  lessor,  and  as  such  agent  executed  the 
lease. 

8et-Opp.— 2brt.— -ZxiTKttord  and  Tctmiti/.— The  general  rule  is  that  a  tort 
can  not  constitute  a  defence  by  way  of  set-off  or  counter-claim,  and  a 
mere  trespass  by  the  landlord  can  not  be  set  off  against  an  action  to  re- 
cover rent. 

Lease. — Covenant  for  Quiet  Enjoyment.-^Where  there  is  a  demise  of  land 
for  a  term  certain,  the  law  imports  into  the  lease  a  covenant  for  quiet 
enjoyment. 

Same. — Breach  of  OovenarU. —  What  Ckmstitutes. — A  mere  fugitive  trespass  by 
the  landlord  will  not  constitute  a  breach  of  the  covenant  for  qniet  en- 
joyment, but  an  entry  by  the  landlord,  under  a  claim  or  assertion  of 
title,  will  constitute  a  breach  of  the  covenant. 

Pleading.  —Emdence.— There  is  a  distinction  between  inferences  in  mat- 
ters of  pleading  and  evidence;  in  pleading,  facts  must  be  positively 
alleged  and  nothing  except  matters  of  law  left  to  inference,  while  in 
considering  evidence  inferences  of  fact  may  be  made  by  the  triers  of 
the 
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J.  H.  Jordan  and  0.  Matthevjs,  for  appellee. 
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Elliott,  J. — In  the  promissory  notes  upon  which  the 
complaint  of  the  appellee  is  founded,  the  description  of  the 
payee  is  Oliver  R.  Dougherty.  The  answer  to  the  complaint 
is  in  two  paragraphs,  but,  as  they  are  substantially  the  same^ 
it  is  only  necessary  to  give  a  synopsis  of  one  of  them.  It  is 
alleged  that  the  sole  consideration  of  the  notes  was  the  exe- 
cution of  a  lease  by  the  plaintiff  to  the  defendants  Monroe 
and  Madison  Avery ;  that  in  the  lease  the  plaintiff  covenanted 
with  the  defendants  that  they  should  have  the  peaceable,  quiet, 
and  undisturbed  possession  andenjoyment  of  theland  therein 
described  for  the  term  of  three  years;  that  the  defendants 
entered  into  the  possession  of  the  land ;  that  prior  to  the  time 
the  notes  sued  on  became  due,  the  plaintiff  wrongfully,  and 
without  the  knowledge  or  consent  of  the  defendants,  entered 
upon  the  land,  cut  down  and  worked  into  saw  logs  and  staves 
a  great  number  of  trees;  that  the  plaintiff  and  his  servants- 
entered  upon  the  land  at  seasons  when  the  ground  was  soft 
and  spongy,  and  also  after  the  defendants  had  planted  com, 
with  horses  and  wagons,  and  tramped  and  packed  the  ground, 
thereby  injuring  the  crops  of  the  defendants ;  that  the  plain- 
tiff  left  the  tops  of  the  trees  cut  down  by  him  lying  on  the 
ground  where  they  fell ;  that  the  defendants  were  compelled 
to  remove  these  tree  tops  at  an  expense  of  five  hundred  dol- 
lars ;  that  by  reason  of  the  wrongful  entry  and  unlawftil  acts 
of  the  plaintiff,  the  defendants  were  deprived  of  the  posses- 
sion of  the  demised  premises  and  greatly  damaged,  to  wit,  in 
the  sum  of  five  hundred  dollars. 

It  is  alleged  that  Jesse  Avery  executed  the  notes  as  the 
surety  of  Madison  and  and  Monroe  Avery.  The  conclusioa 
and  prayer  of  the  answer  is  substantially  as  follows :  Where- 
fore defendants  say  that  the  consideration  of  the  notes  has 
failed,  and  they  pray  that  the  damages  so  sustained  by  said 
Madison  and  Monroe  Avery  may  be  recouped,  and  they  have 
judgment  for  the  money  paid  upon  the  notes  by  them,  to- 
gether with  all  other  proper  relief. 

The  lease  is  not  well  drawn,  and  is  evidently  the  work  of 


MAY  TERM,  1885.  445 


Aveiy  etcd,v,  Dougherty. 


an  anskilful  person,  for  many  of  the  usual  and  appropriate 
provisions  of  a  lease  are  absent.  There  is,  however,  enough 
in  the  instrument  to  fix  the  term,  describe  the  property  de- 
mised, and  designate  the  amount  of  rent  to  be  paid  by  the 
tenant ;  there  are  covenants  on  the  part  of  the  lessee  to  pay 
rent,  to  take  care  of  the  premises,  and  mal^e  repairs.  There  are 
DO  express  covenants  on  the  part  of  the  lessor,  nor  is  any  right 
of  entry  reserved.  Reference  is  made  to  the  notes  sued  on ; 
it  is  recited  that  they  were  given  for  the  rent  of  the  demised 
premises,  and  dates,  amounts  and  times  of  maturity  are  stated. 
The  introductory  clause  of  the  lease  reads  thus:  ^'  This  agree- 
ment, made  this  26th  day  of  December,  1880,  between  Ran- 
dolph ^Marshall,  agent  of  Oliver  Dougherty,  guardian  of  his 
minor  children,  and  Madison  'Avery  and  Monroe  Avery," 
and  the  instrument  is  signed  **  Randolph  V.  Marshall,  agent 
of  O.  R.  Dougherty." 

The  appellee's  counsel  assert  that  the  lease  is  executed  by 
Marshall,  and  not  by  Dougherty,  and  that  the  allegation 'that 
it  was  executed  by  the  latter  is  overthrown  by  the  exhibit. 
It  is  true  that  the  allegations  of  a  pleading  are  controlled  by 
the  statements  of  the  instrument  upon  which  it  is  founded. 
Htnes  V.  Driver,  100  Ind.  315,  and  auth.  cited  p.  317.  It  is 
also  true  that  mere  descriptive  words  are  regarded  as  simply 
describing  the  person.  Jackson  School  2)>.  v.  Farlow,  75  Ind. 
118,  see  auth.  cited  p.  123.  This  doctrine  applies  to  leases 
as  well  as  to  other  instruments.  Wood  Landlord  and  Ten- 
ant, 203.  The  rule  is  firmly  engrafted  in  our  law,  but  it  is 
not  easy  to  find  any  real  ground  for  it  in  this  country,  where 
there  are  no  titles,  xlesignating  rank  or  condition  in  life.  In 
England  there  was  reason  for  the  rule ;  here  there  is  none. 
The  better  doctrine  would  be  that  the  words  annexed  to  the 
name  may  be  explained  by  extrinsic  evidence ;  but  the  rule 
has  been  too  long  and  too  firmly  settled  to  be  shaken  now. 
While  accepting  the  general  rule  to  be  that  stated,  the  Ameri- 
^jan  authorities  agree  that,  if  the  contract  itself  shows  that 
the  words  were  not  used  as  merely  descriptive  of  the  person, 
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they  will  not  be  so  regarded,  but  will  be  assigned  their  real 
meaning.  In  the  instrument  before  us  it  clearly  appears  that 
Marshall  was  the  agent  of  the  lessor,  and  acted  as  such,  for 
we  find  this  recited:  "That  the  said  Marshall,  agent  as  afore- 
said, has  rented  to  Madison  and  Monroe  Avery.'^  There  are 
other  provisions  in  the  instrument  clearly  showing  that  Mar- 
shall executed  the  lease  as  the  agent  of  Dougherty,  and  we 
have  no  doubt  that  it  should  be  treated  as  having  been  exe- 
cuted by  him,  and  that  the  improper  description  of  the  lessor 
in  the  introductory  clause  of  the  lease  must  be  attributed  to 
the  unskilfulness  of  the  draftsman  of  the  instrument. 

The  general  rule  is  that  a  tort  can  not  be  made  to  con* 
stitute  a  defence  either  by  way  of  set-off  or  counter-claim. 
Lovejoy  v.  Robinson,  8  Ind.  399 ;  Slayback  v.  Jones,  9  Ind.  470 ; 
Shelly  V.  Vanarsdoll,  23  Ind.  643 ;  Terre  Haute,  etc.,  R.  R.  Co. 
V.  Pierce,  95  Ind.  496,  p.  500.  If  the  answer  is  to  be  regarded 
as  an  attempt  to  set  up  a  tort  by  way  of  counter-claim,  as 
appellee  contends,  then  these  authorities  are  decisively  in  his 
favor;  the  appellants,  however,  contend  that  the  answer  does 
not  count  upon  a  trespass,  but  upon  a  breach  of  the  cove- 
nant for  quiet  and  peaceable  enjoyment.  The  case,  there- 
fore, turns  upon  the  question  whether  the  answer  pleads  a 
defence  founded  on  breach  of  a  covenant,  or  pleads  a  defence 
arising  out  of  a  trespass. 

It  is  true  that  the  lease  under  examination  contains  no 
covenant  for  quiet  enjoyment,  but  there  is  nevertheless  such 
a  covenant,  for,  where  the  demise  is  for  a  term  certain,  the 
law  imports  such  a  covenant  into  the  lease.  This  principle 
has  solid  support  in  reason.  It  would  be  a  contradiction  to 
affirm  in  one  breath  that  the  tenant  is  invested  with  the  right 
of  possession,  and  in  the  next  affirm  that  the  landlord  might 
deprive  him  of  his  right  by  an  entry.  The  doctrine  is,  how- 
ever, so  well  settled  that  it  need  not  be  supported  by  argu- 
ment. Wood  Landlord  and  Tenant,  564 ;  Taylor  Landlord 
and  Tenant  (7th  ed.),  section  304;  2  Piatt  Leases,  9.  The 
lease  of  the  appellants,  by  force  of  law,  contained  this  cov- 


MAY  TERM,  1885.  447 

Ayery  etaLv.  Doughertj. 

enanty  and  a  breach  of  it  would  give  them  a  right  of  action  . 
against  the  landlord. 

Having  ascertained  and  decided  that  the  lease  contains^  by 
force  of  Law,  the  covenant  for  quiet  enjoyment,  the  only  re- 
maining general  question  is  whether  the  &cts  pleaded  con- 
stitute a  breach  of  covenant  or  a  trespass.  It  is  quite  well 
settled  that  it  is  not  every  entry  of  the  landlord,  although 
wrongful,  that  constitutes  a  breach  of  covenant ;  a  landlord 
may  be  a  trespasser  without  breaking  the  covenant.  An 
English  writer  says :  "  Generally  speaking,  a  covenant  for 
quiet  enjoyment,  or  a  bond  for  the  performance  of  such  a 
covenant,  extends  to  secure  the  enjoyment  against  lawful  in- 
terruptions only,  although  the  word  lawful  be  not  contained 
in  the  covenant ;  the  law  having  provided  an  action  of  tres- 
pass as  the  means  of  redressing  an  unlawful  entry  or  dis- 
turbance. An  early  case  to  the. contrary  has  long  since  been 
virtually,  if  not  expressly,  overruled.^'  2  Piatt  Leases,  312» 
This,  however,  is  the  rule  only  where  a  stranger  enters. 
Where  the  lessor  enters  the  rule  is  somewhat  different.  The 
author  from  whom  we  have  quoted  says :  ^*  But  a  disturbance  of 
the  lessee  by  the  lessor  himself  is  not  regarded  with  the  same 
lenity,  as  an  eviction  by  a  stranger ;  it  being  clear,  that  the 
lessor  exposes  himself  to  an  action  on  his  covenant,  although 
he  enter  wrongfully,  notwithstanding  the  covenant  provides 
against  lawful  evictions  only ;  for,  in  such  case,  the  court  will 
not  consider  the  word  lawful;  nor  drive  the  plaintiff  to  his 
action  of  trespass,  when  by  the  general  implied  covenant  in 
law  the  lessor  has  engaged  not  to  avoid  his  own  deed,  either 
by  a  rightful  or  tortious  entry.  Indeed,  it  would  hardly  be  . 
consistent  with  reason  to  allow  the  lessor  to  defeat  the  ten- 
ancy by  pleading  his  own  wrong.*'  2  Piatt  Leases,  313. 
Although  the  law  is  more. strict  against  the  lessor  than  a 
stranger,  still,  a  mere  entry,  though  wrongftil  and  unlawful^ 
will  not  constitute  a  breach  of  covenant.  It  is  necessary  that 
something  more  than  an  entry  and  injury  be  shown,  for  these 
are  the  elements  of  a  trespass,  it  must  also  be  shown  that  the 
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entry  was  an  aflsertion  of  right  or  title,  in  other  words,  was  in 
the  nature  of  a  total  or  partial  eviction.  2  Piatt  Leases,  314 ; 
Taylor  Landlord  and  Tenant  (7th  ed.),  section  305. 

A  late  writer  says :  "  It  muet  be  remembered,  however,  that 
the  act  done  must  be  in  the  assertion  of  title,  and  not  a  mere 
tortious  act  for  which  an  action  of  trespass  might  be  main- 
tained.^'  Wood  Landlord  and  Tenant,  674.  Another  author 
says :  "  Nor  will  any  acts  of  molestation,  even  if  committed 
by  the  landlord  himself,  or  by  a  servant  at  his  command,  oc- 
casion a  breach  of  the  covenant,  unless  they  are  more  than  a 
mere  trespass."  Taylor  Landlord  and  Tenant  (7th  ed.),  sec- 
tion 309. 

In  Fuller  v.  Ruby,  10  Gray,  285,  it  was  said :  "An  inter- 
ruption of  a  tenant,  by  the  landlord,  is  not  necessarily  an  evic- 
tion of  him.  .And  nothing  less  than  an  eviction  will  suspend 
rent,  either  in  whole  or  in  part.  On  this  ruling  the  jury  may 
have  found  their  verdict  on  a  mere  trespass,  or  temporary  dis- 
turbance of  the  defendant,  by  the  plaintiff,  for  which  the 
remedy  was  by  action,  and  not  by  withholding  pay  for  the 
use  and  occupation  which  was  enjoyed.  1  Saund.  204,  note 
2;  Com.  Land,  and  Ten.  197;  5  Dane  Ab.  310;  Bmnd  v. 
BMey  4  Rawle,  339;  OgUme  v.  HuU,  5  Hill,  52." 

What  will  constitute  a  breach  of  the  covenant  for  quiet  en- 
joyment was  defined  in  Upton  v.  Townefndy  17  C.  B.  30: 
"  I  think  it  may  now  be  taken  to  mean  this, — ^not  a  mere 
trespass  and*  nothing  more,  but  something  of  a  grave  and 
permanent  character  done  by  the  landlord  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  demised 
premises." 

In  Mayor,  do.,  v.  MaMe,  13  N.  Y.  151,  Denio,  J.,  speak- 
ing for  the  court,  said :  "  It  is  not,  however,  every  mere  tres- 
pass by  the  lessor  upon  the  demised  premises  which  will  amount 
to  a  breach  of  this  covenant.  Although  the  covenanter  can 
not  avail  himself  of  the  subterfuge  that  his  entry  was  unlaw- 
ful, and  be  therefore  a  trespasser  to  avoid  the  consequences 
of  his  own  wrong,  still,  to  support  the  action  of  covenant, 
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the  entry  must  be  made  under  an  assumption  of  title."  The 
adjudged  cases,  with  much  steadiness,  support  these  views. 
Bennet  v.  BitUe^  8v/pi*a;  Ogilvie  v.  HtUl,  supra;  Lounsbery 
V.  Snyder,  31  N.  Y.  514 ;  Edgerton  v.  Page,  20  N.  Y.  281 ; 
Bandall  v.  Alburtia,  1  Hilt.  (N.  Y.)  285;  Campbell  v. 
Shields^  11  How.  Pr.  565;  Drake  v.  Oockroft,  4  E.  D. 
Smith,  34 ;  Hayner  v.  Smithy  63  111.  430.  Our  own  case  of 
Slayba4;k  v.  Jones,  supra,  asserts  substantially  the  same  doc- 
trine, although  not  in  express  terms.  The  authorities  to  which 
we  have  referred  lead  to  the  conclusion  that  the  answer  states 
&cts  constituting  a  trespass,  and  not  a  breach  of  covenant, 
for  the  reason  that  it  does  not  show  an  entry  under  an  as- 
sumption of  title. 

The  question,  it  is  proper  to  remark,  comes  to  us  as  one  of 
pleading,  and  not  as  one  of  evidence.  In  pleading,  the  rule 
is  that  facts  must  be  directly  stated,  so  that  issue  may  be 
joined  upon  the  averments  of  the  complaint  or  answer ;  it  is 
not  sufficient  to  state  mere  matters  of  evidence.  In  the  pres- 
ent instance  the  answer  shows  an  entry,  and  shows  a  right  of 
action  in  the  defendants,  but  it  does  not  show  a  breach  of 
eovenant,  and  we  can  not  supply  by  inference  or  intendment 
the  element  essential  to  constitute  a  breach  of  covenant, 
namely,  the  assumption  of  title.  Whether  it  might  be  in- 
ferred if  the  question  were  one  of  evidence  we  do  not  decide, 
for  we  are  here  concerned  only  with  a  pleading. 

Judgment  affirmed. 

Filed  June  27, 1885. 
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Hunter  v,  Fitzmaurice. 

Supreme  Court.— ^eir  Trial— AssigrnmerU  of  Error, — Overruling  a  motion 
for  a  new  trial,  assigning  as  cause  therefor  error  in  sustaining  a  de- 
murrer to  an  answer,  when  assigned  for  error  in  the  Supreme  Court, 
presents  no  question  on  such  answer. 
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Promissory  Note.— iS^rrfy. — Forged  Signature,  —  Acceptance  withoui  Notice. 
— When  the  name  of  one  of  two  or  more  obligors  on  a  note  is  forged, 
the  supposed  co-obligor,  thuugii  a  8urety  only,  and  though  he  signed  in 
the  belief  that  the  forged  name  was  genuine,  is  nevertheless  bound,  if 
the  payee  accepted  the  note  without  notice  of  the  forgery. 

Same. — Agency. — The  fact  that  the  maker  of  a  note,  at  the  mutual  desire 
and  request  of  the  proposed  payee  and  surety,  takes  it  to  obtain  the 
signature  of  an  additional  surety,  does  not  constitute  him  the  agent  of 
*  such  payee. 

Same.— /nnoccni  Parties. — Where  one  of  two  innocent  parties  holds  the 
l^al  obligation  of  the  other,  and  the  law  can  not  divide  the  loss,  he  ia 
in  the  situation  of  advantage  who  holds  the  obligation. 

From  the  Ripley  Circuit  Court. 

J,  0.  Oravens,  for  appellant. 

W.  D.  WiUson  and  C.  H.  Willsony  for  appellee. 

Mitchell,  C.  J. — This  suit  was  brought  by  Fitzmaurice 
against  Durbin,  Hunter  and  Wernke,  to  recover  the  amount 
of  a  promissory  note.  In  the  complaint  it  is  averred  that 
the  note  was  executed  on  the  25th  day  of  June,  1880.  A 
copy  of  the  note  filed  with  and  referred  to  as  an  exhibit  in 
the  complaint  bears  date  June  25th,  1882,  and  shows  that  the 
note  was  to  run  .six  months  from  its  date.  As  appears  from 
a  copy  of  the  summons  set  out  in  the  record,  the  suit  was  com- 
menced November  3d,  1882.  There  was  no  demurrer  to  the 
complaint.  An  answer  of  wow  c«</ac<um  was  filed  by  Wernke, 
and  a  separate  special  answer  by  Hunter.  A  demurrer  was 
sustained  to  the  separate  answer  of  Hunter,  after  which  an 
additional  answer  was  filed  by  him,  to  which  a  demurrer  was 
also  sustained.  Refusing  to  plead  further,  there  was  judg- 
ment in  favor  of  Wernke,  and  against  Durbin  and  Hunter. 

There  was  a  motion  for  a  new  trial  by  Hunter,  assigning 
as  cause  therefor  that  the  court  erred  in  sustaining  the  de- 
murrers to  his  separate  answers,  arid  the  overruling  of  this 
motion  is  assigned  for  error  here.  Under  repeated  rulings, 
this  assignment  presents  no  question  on  the  answers. 

The  secotid  assignment  of  error,  omitting  the  reference  to 
the  pages  and  lines  of  the  record  therein  set  out,  is  as  fol- 
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lows :  "  That  the  court  erred  in  sustaining  the  appellee's  de- 
murrer to  the  answer  of  the  appellant.  This  demurrer  ought 
to  have  been  sustained  to  the  complaint.  It  is  bad,  because 
the  note  sued  on  was  not  due.  Town  of  Brazil  v.  Kress,  55 
Ind.  14.  Demurrer  searches  the  record.  Authority  is  not 
needed  on  this  proposition.  The  court  erred  in  overruling 
the  appellant's  demurrer  to  the  additional  paragraph  of  an- 
swer." 

Under  the  assignment  which  is  set  out  above,  it  is  con- 
tended the  court  erred  in  not  carrying  the  demurrer  back  and 
sustaining  it  to  the  complaint.  The  defect  in  the  complaint 
insisted  on  is  that  suit  was  brought  on  the  note  before  it  fell 
due.  Upon  this  question,  if  it  was  properly  assigned,  the 
ruling  in  Trentman  v.  Fletcher,  100  Ind.  105,  is  applicable. 
Stockwell  V.  State,  ex  reL,  101  Ind.  1.  We  are  of  opinion^ 
however,  that  the  assignment  of  error  above  set  out  presents 
no  question  except  the  rulings  on  the  answer. 

The  substance  of  the  first  paragraph  of  Hunter's  answer 
was  that  he  signed  the  note  as  surety  for  Durbin ;  that  at  the 
time  he  signed  the  note  he,  Durbin,  and  Fitzmaurice  were 
present ;  that  Hunter,  in  the  presence  of  Fitzmaurice,  said 
Jo  Durbin  that  he  would  not  go  surety  on  the  note  with  him 
alone,  and  that  Fitzmaurice  also  interposed,  and  said  he  wished 
additional  security  besides  Hunter.  Thereupon  Durbin  pro- 
posed to  have  Wernke  sign  as  maker  with  him,  upon  which 
Hunter  said  to  him  and  Fitzmaurice  that  he  would  sign  the 
note  upon  condition,  and  with  the  express  understanding,  that 
Wemke  should  sign  it,  and  that  Fitzmaurice  should  not  loan 
any  money  to  Durbin  or  receive  the  note  until  Wernke  had 
signed  it,  and  that  it  was  then  agreed  that  he  was  not  to  be 
bound  by  the  note  until  it  was  so  signed,  and  that  upon  this 
express  consideration  Hunter  signed  it;  that  Durbin  then 
took  the  note  with  the  knowledge  of  Fitzmaurice  in  order  to 
procure  Wernke's  signature ;  that  Wernke  never  did  sign  it, 
but  that  his  signature  was  forged  to  the  note  and  returned  to 
the  payee. 
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The  additional  answer  of  Hunter  contains  substantially 
the  same  averments  as  those  above  set  out,  with  the  addition 
that  it  was  agreed  between  Hunter,  Durbin  and  Fitzmaurice 
that  Durbin  should  take  the  note,  after  it  was  signed  by  him 
and  Hunter,  and  procure  the  signature  of  Wernke,  and  that 
Hunter  notified  the  payee  that  he  should  not  accept  the  note 
until  Wernke  had  signed  it,  and  that  Fitzmaurice  remarked 
he  would  not  loan  Durbin  the  money  without  other  surety 
than  Hunter,  and  directed  Durbin  to  take  the  note  and  ob- 
tain the  signature  of  Wernke ;  that  Durbin  did  take  it  for 
that  purpose,  and  returned  it  with  Wernke's  signature  forged 
to  it.  There  is  no  claim  that  the  payee  of  the  note  had  any 
notice  of  the  forgery  at  the  time  he  received  the  note.  It  is 
contended  that  Durbin  was,  under  the  circumstances,  as  much 
the  agent  of  Fitzmaurice  as  of  Hunter  to  procure  the  signa- 
ture of  Wernke. 

It  seems  to  us  the  contention  between  the  parties  here  is 
foreclosed  at  all  points  by  the  decision  in  the  case  of  Helms 
V.  Wayne  AgrH  Co.,  73  Ind.  325  (38  Am.  R.  147).  In  that 
case  it  was  said :  "  When  the  name  of  one  of  two  or  more 
obligors  in  a  bond,  note,  or  other  writing  obligatory,  has 
been  forged,  the  supposed  co-obligor,  though  a  surety  only, 
and  though  he  signed  in  the  belief  that  the  forged  name 
was  genuine,  is  nevertheless  bound,  if  the  payee  or  obligee 
accepted  the  instrument  without  notice  of  the  forgery." 

The  proposition  above  stated  is  sound  in  principle  and  well 
supported  by  authority.  Besides,  the  case  contains  a  valua- 
ble exposition  of  the  reason  upon  which  the  rule  rests,  to 
which  nothing  can  be  added.  Adapting  the  language  there 
used  to  the  case  before  us,  we  say  there  is  nothing  in  the 
claim  of  counsel  that  Durbin  was  the  agent  of  the  plaintiff 
in  procuring  the  signature  of  Wernke  to  the  note. 

The  case  bears  no  analogy  to  Cline  v.  Guthrie,  42  Ind.  227 
(13  Am.  R.  357),  relied  on  by  appellant.  In  that  case  the  sig- 
nature of  the  maker  was  procured  by  a  fraud  practiced  on  him 
by  the  payee,  who  obtained  possession  of  the  uote  by  force  and 
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wrong ;  while  here  no  pretence  of  wrong  or  bad  faith  is  im- 
puted to  the  payee.  The  facts  averred  in  the  answer  do  not 
warrant  the  assumption  that  Durbin  became  his  agent  in  any 
sense  to  procure  the  signature  of  Wernke.  If  it  were  true, 
as  claimed,  that  he  became  as  much  the  agent  of  one  as  of  the 
other,  it  would  hardly  do  to  say  that  of  the  two  innocent 
principals  the  plaintiff  must  bear  the  entire  loss,  notwith- 
standing his  contract.  In  such  case,  as  one  of  the  innocent 
parties  holds  the  legal  obligation  of  the  other,  and  as  the  law 
can  not  divide  the  loss,  he  is  in  the  situation  of  advantage 
who  holds  the  obligation.  As  before  stated,  the  facts  averred 
do  not  constitute  a  case  of  agency.  The  ruling  of  the  court 
was  right,  and  the  judgment  is  aflSrmed,  with  costs. 
Filed  June  27,  1885. 


No.  12,098. 

The  New  York,  Chicago  and  St.  Louis  Railway  Com- 
pany V.  Randall. 

Landlord  and  Tvsavt.— Lease. — lAoenae,— An  instrument  conveying  an 
estate  in  land,  subordinate  to  that  of  the  grantor,  to  a  grantee,  upon  a 
valid  consideration,  and  for  a  definite  term,  is  a  lease,  and  not  a  license, 
as  a  license  grants  no  estate  in  land. 

&AXE,— Effect  of  Holding  Owr.— Where  a  tenant  holds  over  after  his  lease 
has  expired,  the  inference  that  the  parties  consent  to  a  continuation  of 
the  same  terms  is  so  Ktrong  that  it  is  adopted  as  a  rule  of  law. 

Ba'ise.'- Collateral  Stipulalions. — In  such  case,  where  the  lease  contains  col* 
lateral  stipulations  which  can  be  performed  after  the  expiration  of 
the  first  term,  they  are  made  continuous  by  the. implied  consent  of  the 
parties. 

.  From  the  Allen  Superior  Court. 
W.  H.  Ooombsy  R.  C.  Bell  and  S,  L.  Morris^  for  appellant. 
P.  A.  Randall  and  W.  J.  Vesey,  for  appellee. 

NiBLACK,  J. — The  complaint  in  this  case  charged  that  the 
appellant,  the  New  York,  Chicago  and  St.  Louis  Railway 
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Company,  and  the  appellee  Perry  A.  Randall^  on  the  15th 
day  of  October,  1881,  entered  into  an  agreement  in  writing 
as  follows : 

"  This  agreement,  made  this  15th  day  of  October,  1881,  by 
and  between  Perry  A.  Randall,  party  of  the  first  part,  and 
the  New  York,  Chicago  and  St.  Louis  Railway  Company, 
party  of  the  second  part,  witnesseth,  That  the  said  party  of 
the  first  part  hereby  grants  and  leases  to  the  said  party  of  the 
second  part  the  right  to  construct  a  railroad  track,  commonly 
called  a  '  Y,'  from  the  line  of  its  railroad,  west  of  where  it 
intersects  the  line  of  the  railroad  of  the  Pittsburgh,  Fort 
Wayne  and  Chicago  Railway  Company,  over  and  upon  a  por- 
tion of  the  N«  W.  frac.  i  of  section  six,  township  30  north, 
of  range  12  east,  in  Allen  county,  owned  by  said  Randall, 
upon  the  line  now  designated  and  located  for  said  '  Y,^  so  as 
to  connect  the  road  of  the  said  party  of  the  second  part  with 
the  Pittsburgh  and  Chicago  Railroad,  and  to  occupy  and  use 
for  such  construction  a  strip  of  land  50  feet  wide  upon  each 
side  of  said  line,  and  to  hold,  use,  occupy  and  operate  said 
track  upon  and  over  said  right  of  way  for  the  period  of  one 
year  from  the  date  hereof,  in  consideration  of  the  payment 
by  said  party  of  the  second  part,  to  said  party  of  the  first  part, 
of  the  sum  of  $400,  the  receipt  of  which  is  hereby  acknowl- 
edged. It  is  also  further  agreed  that  if  said  party  of  the  sec- 
ond part  at,  or  at  any  time  before,  the  expiration  of  this  lease, 
shall  determine  to  permanently  use  said  track  and  right  of 
way,  and  so  notify  said  Randall,  it  shall  have  the  right  to 
proceed  to  appropriate  the  same  and  have  the  value  thereof 
fixed  as  provided  by  law  in  case  of  condemnation  or  appro- 
priation of  lands  for  the  use  of  railroad  companies,  without 
prejudice  from  or  by  reason  of  this  agreement,  or  the  use  or 
occupancy  hereunder,  the  same  as  if  such  proceedings  were 
begun  at  this  time,  and  said  sum  of  $400,  so  paid  as  aforesaid, 
«hall  in  that  event  be  applied  and  credited  and  allowed  as  a 
payment  on  the  sum  so  fixed  as  the  price  of  said  premises  in 
such  proceedings  to  appropriate  as  aforesaid;  and  in  any  such 
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proceedings  to  appropriate  and  fix  thereunder  the  value  of 
said  premises^  no  account  shall  be  taken  of  the  value  of  any 
work  done  or  property  placed  thereon  by  the  said  party  of 
the  second  part  in  constructing  and  using  its  said  track,  and 
should  it  not  desire  to  permanently  use  nor  appropriate  said 
premises,  it  shall,  at  the  expiration  of  this  lease,  have  the 
right  to  remove  any  ties,  rails  or  superstructure  placed  by  it 
on  said  premises.^' 

The  complaint  further  charged  that,  on  the  said  15th  day 
of  October,  1881,  the  railway  company  entered  into  the  pos- 
session and  occupation  of  the  strip  of  ground  therein  de- 
scribed, pursuant  to  said  agreement;  that  after  the  15th  day 
of  October,  1882,  the  railway  company  elected  to  continue 
its  tenancy  of  said  strip  of  ground  for  another  year  from  that 
day,  upon  the  same  terms  and  at  the  same  rent  as  provided 
by  the  agreement  for  the  preceding  year,  and  continued  and 
remained  in  the  possession  and  occupation  of  the  same ;  that 
there  was  due  from  said  railway  company  to  the  said  Randall 
the  sum  of  $400  for  rent  for  said  strip  of  ground  for  the  year 
commencing  on  said  15th  day  of  October,  1882, 'which  re- 
mained unpaid. 

A  demurrer  to  the  complaint  being  first  overruled,  the 
railway  company  answered  in  six  paragraphs.  The  first  par- 
agraph was  in  denial.  The  second  averred  that  at  the  time 
the  agreement  referred  to  was  entered  into,  the  lands  de- 
scribed by  it  were  uninclosed  timbered  lands  and  of  very 
little  rental  value ;  that  the  sum  of  $400  mentioned  in  the 
agreement  was  paid  to  the  plaintiff  as  a  compensation  in 
gross  for  the  injury  which  would  result  to  his  lands,  includ- 
ing the  timber  thereon,  by  the  construction  of  the  proposed 
railroad  track  and  the  privileges  connected  therewith,  with- 
out the  institution  of  proceedings  to  permanently  appropriate 
said  lands,  and  not  as  the  rental  value  thereof;  £hat  having, 
at  the  end  of  the  first  year,  no  further  use  fpr  the  connecting 
railroad  track  provided  for  by  the  agreement,  it  ceased  to  use 
the  same,  except  at  short  times  and  upon  a  few  occasions^ 
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when  empty  cars  were  placed  thereon  without  injury  to  the 
plaintiff;  that  within  three  months  after  the  expiration  of 
said  first  year,  it,  with  the  consent  of  the  plaintiff,  removed 
its  railroad  from  the  plaintiff's  lands;  that  it  did  not  either 
expressly  or  impliedly  elect  to  continue  its  agreement  with 
the  plaintiff  for  another  year,  nor  did  it  ever,  either  expressly 
or  impliedly,  promise  to  pay  more  than  the  reasonable  rental 
value  of  the  strip  of  ground  used  by  it  in  the  manner  and 
form  above  stated ;  that  such  reasonable  value  did  not  ex- 
ceed the  sum  of  $50,  for  which,  with  costs,  it  offered  to  con- 
fess  judgment. 

The  fourth  paragraph  of  answer  was  a  plea  of  payment,, 
and  the  third,  fifth  and  sixth  paragraphs  were,  in  their  gen- 
eral purport  and  meaning,  substantially  similar  to  the  second. 
Demurrers  were  sustained  to  the  second,  third,  fifth  and 
sixth  paragraphs.  The  first  paragraph  was  thereupon  with- 
drawn, and  the  cause  was  then  submitted  to  the  court  for  trial 
upon  an  issue  formed  only  upon  the  answer  of  payment,  the 
result  being  a  finding  and  judgment  for  the  plaintiff  for  $400. 

Questions  were  reserved  only  upon  the  pleadings,  and 
whether  the  contract  entered  into  between  the  parties  was  a 
lease,  or  only  an  agreement  in  the  nature  of  a  special  license 
not  extending  beyond  the  end  of  the  year,  is  made  the  lead- 
ing, and,  indeed,  the  controlling  question  in  the  cause. 

Sutherland  on  Damages,  vol.  3,  108,  says :  "  Where  a  ten- 
ant holds  over  after  his  lease  has  expired,  the  inference  that 
the  parties  consent  to  a  continuance  of  the  same  terms  is  so 
strong  that  it  is  adopted  as  a  rule  of  law.  But  the  rule  does  not 
apply,  and  such  an  agreement  is  not  implied  where  the  lease 
contains  many  collateral  stipulations  which  could  not  be  per- 
formed in  a  subsequent  term ;  nor  where  the  intention  to  con- 
tinue the  same  terms  is  otherwise  rebutted  by  the  terms  of 
the  lease,  or  the  conduct  of  the  parties." 

Taylor  on  Landlord  and  Tenant,  at  section  525,  states  the 
same  rule  as  follows :  "  Where  the  landlord  suffers  the  ten- 
ant to  remain  in  possession  afi^r  the  expiration  of  the  original 
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tenancy,  the  law  presumes  the  holding  to  be  upon  the  terma 
of  the  original  demise,  subject  to  the  same  rent,  and  to  all 
the  covenants  of  the  original  lease,  so  fyr  at  least  as  they  are 
applicable  to  the  new  condition  of  things."  See,  also.  Woods 
Landlord  and  Tenant,  section  13,  p.  18;  Schuyler  v.  Smith, 
51  N.  Y.  309. 

If,  therefore,  the  agreement,  counted  on  in  this  case,  was  a 
lease,  the  holding  over  by  the  railway  company,  without  any 
new  contract,  worked  as  to  it  a  continuance  of  tl^  agreement 
for  another  year. 

It  is  true,  as  contended,  that  calling  a  written  instrument 
a  lease  does  not  necessarily  impress  that  character  upon  it. 
But  it  may  be  said  in  general  terms  that  where  the  conveyance 
of  an  estate  in  land,  subordinate  to  that  of  the  grantor,  to  a 
grantee,  upon  a  valid  consideration,  and  for  a  definite  term,  is 
made,  the  instrument  making  the  conveyance  is  a  lease.  Less 
than  this  might,  under  some  circumstances,  constitute  a  lease; 
more  is  evidently  not  required.  Bouvier  Law  Dictionary,  title 
"  Lease ; "  Munson  v.  Wray,  7  Blackf.  403.  Tested  by  this 
definition  the  agreement  before  us  was  a  lease.  It  was  cer- 
tainly more  than  a  license,  since  a  license  grants  no  estate  in 
the  land.  1  Washb.  Real  Prop.  629 ;  Knight  v.  Indiana  C. 
and  L  Co.,  47  Ind.  105  (17  Am.  R.  692).  Its  collateral  stip- 
ulations were  such  as  might  have  been  performed  after  the 
expiration  of  the  first  year,  and  were  consequently  made  con- 
tinuous by  the  implied  consent  of  the  parties.  Kerr  v.  Day, 
14  Pa.  St.  112.     We,  therefore,  regard  the  complaint  as  hav-  i 

ing  been  sufficient  upon  demurrer. 

The  paragraphs  of  answer  to  which  demurrers  were  sus- 
tained admitted  in  eflect  the  holding  over  by  the  railway  I 
company  without  any  new  contract  either  changing  or  modi- 
fying the  original  agreement.  They  only  sought  to  have  a 
construction  placed  upon  the  agreement  different  from  that 
which  we  have  given  it,  and  different  from  what  appears  to 
us  to  be  the  plain  import  of  the  language  used  by  it  in  de* 
daring  the  purposes  for  which  the  parties  entered  into  it. 
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Montgomery  v.  Board,  etc.,  76  Ind.  362  (40  Am.  R.  250)  ; 
Terstegge  v.  First  G.  31.  B.  Society^  92  Ind.  82  (47  Am.  R. 
135) ;  BoUenbacker  v,  FrittSf  98  Ind.  50.  For  these  reasons 
the  demurrers  to  those  paragraphs  of  answer  were  properly 
sustained. 

The  judgment  is  affirmed,  with  costs. 

Filed  April  28, 1885.    Petition  for  a  rehearing  overruled  Sept  17, 1886w 


m 

458 

196 

610 

1(R2 

458 

144 

006 

tl02 

458 

l.iO 

102 

158 

458 

No.  11,907. 

Debtee  v.  Sellebs  et  al. 

Practice. — Special  Firtding.—Bemedy  where  there  is  Failure  to  Find  all 
Facts  Established  by  Evidenee.— Venire  de  Now. — MoUon  for  New  Trial. — 
Where  the  special  finding  fails  to  find  all  the  facts  established  by  the 
evidence,  the  remedy  is  by  a  motion  for  a  new  trial,  and  not  by  a  mo- 
tion for  a  venire  de  iwco. 

BEPLEViN.-^Dffikind. — Agent. — Where  there  is  a  tortious  taking  of  per- 
sonal property,  no  demand  is  necessary,  but,  where  a  demand  is  neces- 
sary, it  is  sufficient  to  make  it  of  the  agent  in  possession  of  the  property. 

pAJtTNBRSHiP. — Chattel  Mortgage  Executed  for  Individual  Debt  of  ^rtner, — 
A  partner  has  an  interest  only  in  the  property  of  the  partnership  re- 
maining after  the  payment  of  the  partnership  debts,  and  a  chattel  mort- 
gage executed  by  one  partner,  for  his  individual  debt,  upon  specific  ar- 
ticles of  property  belonging  to  the  partnership,  conveys  no  lien  as 
against  the  claims  of  creditors  of  the  partnership. 

Same. — A  chattel  mortgage,  executed  by  one  partner  upon  partnership 
property  for  his  individual  debt,  can  not  operate  to  deprive  the  other 
partner  of  the  right  to  hold  the  property  for  the  payment  of  a  sum  due 
him  for  money  advanced  to  the  partnership. 

Pledge. — Right  of  Pledgee  to  Poesemon. — QuUtel  Mortgage. — A  pledgee  of 
personal  property  has  a  right  to  hold  possession  of  the  property  pledged 
to  him,  and  he  can  not  be  rightfully  deprived  of  possession  under  a 
chattel  mortgage  executed  after  the  property  was  pledged  to  him. 

From  the  Whitley  Circuit  Court. 
C.  ClemanSf  for  appellant. 

L.  H.  Raymond,  L.  W.  Royse,  T.  R.  Marshall  and  W.  F.  Mc- 
Nagny,  for  appellees. 
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Elliott,  J. — The  complaint  of  the  appellee  alleges  that 
he  is  the  owner  and  entitled  to  the  possession  of  personal  prop- 
erty, which  is  specifically  described,  and  that  it  is  unlawfully 
detained  by  the  defendants.  A  special  finding  of  facts  was 
made,  and  conclusions  of  law  stated.  From  the  finding  we 
condense  the  material  statements :  The  action  was  commenced 
July  5th^  1883.  On  the  29th  day  of  the  preceding  May  Sam- 
uel M.  Deeter  executed  to  his  brother,  the  defendant  George 
C.  Deeter,  a  chattel  mortgage  on  the  property,  to  secure  the 
payment  of  a  promissory  note  of  one  hundred  dollars ;  'the 
mortgage  gave  the  mortgagor  the  right  of  possession,  but  pro- 
vided that  if  he  sold  or  encumbered,  or  offered  to  sell  or  en- 
cumber the  property,  the  mortgagee  might  immediately  take 
possession.  The  mortgage  was  duly  recorded  on  the  day  it 
was  executed ;  at  the  time  of  the  execution  of  the  mortgage 
the  property  mortgaged  was  not  the  individual  property  of 
the  mortgagor,  but  was  owned  by  a  partnership,  composed  of 
the  plaintiff.  Perry  Sellers,  and  the  mortgagor;  the  plaintiff 
did  not  know  of  the  execution  of  the  mortgage,  and  has  never 
consented  to  its  execution ;  the  debt  secured  by  it  was  the  in- 
dividual debt  of  the  mortgagor,  Samuel  M.  Deeter ;  at  the 
time  of  the  execution  of  the  mortgage  the  mortgagor  was  in- 
debted to  the  plaintiff  in  a  sum  much  greater  than  the  value 
of  the  property  on  account  of  money  advanced  to  the  part- 
nership ;  at  the  time  of  the  execution  of  the  mortgage  the 
plaintiff  had  possession  of  the  property  in  pledge  as  security 
for  the  indebtedness  of  the  mortgagor  to  him ;  within  a  few 
days  after  the  execution  of  the  mortgage  the  partnership  was 
diasolved  and  an  accounting  had,  whereby  it  was  agreed  that 
the  property  should  be  owned  and  held  by  the  plaintiff;  it 
appeared  from  the  accounting  that  Samuel  M.  Deeter  was  in- 
debted to  the  plaintiff  in  the  sum  of  $158.39,  and  that  there 
was  no  partnership  property  out  orf  which  it  could  be  made ; 
after  the  accounting,  and  while  the  property  was  in  the  pos- 
session of  the  plaintiff,  the  defendant  George  C.  Deeter  and  one 
William  Breezely  secured  possession  of  the  property  by  ex- 
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hibiting  the  mortgage  and  representing  that  the  former  could 
obtain  the  property  by  legal  proceedings;  the  defendant 
placed  the  property  in  possession  of  Breezely,  from  whom  the 
plaintifiF  demanded  it,  but  the  demand  was  met  by  a  refusal ; 
two  days  after  this  demand  the  plaintiff  filed  his  complaint^ 
and  at  that  time  it  was  in  the  possession  of  George  C.  Deeter^ 
who  claimed  it  under  the  chattel  mortgage. 

The  second  conclusion  of  law  is  the  only  one  that  it  is  nec- 
essary to  state;  it  is  as  follows:  *'  The  plaintiff  is  entitled 
to  recover  against  the  defendant  George  C.  Deeter  in  this  ac- 
tion the  possession  of  said  property  described  in  the  com- 
plaint, and  to  have  a  judgment  against  him  for  a  return  of 
said  property." 

A  motion  was  made  for  a  venire  de  novo,  for  the  reason  that 
the  court  did  not,  as  the  motion  alleges,  find  the  facts  estab- 
lished by  the  evidence.  This  motion  was  properly  overruled. 
Where  the  court  does- not  fiijd  facts  established  by  the  evi- 
dence the  appropriate  motion  is  for  a  new  trial. 

The  appellant's  counsel  argues  that  the  evidence  fails  to 
prove  that  there  was  an  unlawful  detention  of  the  property, 
but  we  think  the  position  assumed  is  not  maintainable.  A 
demand  of  an  agent  is  a  demand  of  the  principal,  and  under 
the  circumstances  of  this  case  the  demand  of  Breezeiy  while 
in  possession  of  the  property  was  all  that  was  necessary,  even 
conceding  that  it  was  incumbent  on  the  appellee  to  make  a 
demand.  There  was,  however,  no  necessity  for  a  demand, 
for  the  appellant  had  converted  the  property,  and  had  not 
only  done  this,  but  he  had  also  wrongfully  obtained  posses- 
sion of  it.  (Jox  V.  Albert,  78  Ind.  241 ;  Wells  "Replevin,  sec- 
tions 345,  348. 

A  pledgee  has  a  right  to  the  possession  of  the  property 
pledged  and  may  maintain  replevin  against  one  who  wrong- 
fully takes  or  unlawfully  detains  it,  and  under  this  rule  the 
appellee's  cause  of  action  was  fully  made  out  without  reference 
to  the  rights  of  Sellers  as  partner.    Jones  Pledges,  section  429» 

A  partner  has  an  interest  only  in  the  partnership  property 


MAY  TERM,  1885.  461 

•  Botach  V.  McCarty. 

remainiDg  after  the  payment  of  the  partnership  debts;  he 
has  no  several  right  in  any  specific  property,  but  has  a  right 
in  what  remains  after  a  settlement  of  the  partnership  affairs. 
A  mortgage  by  one  partner  of  partnership  property  for  his 
individual  debt  conveys  no  title  or  lien  as  against  the  part- 
nership or  its  creditors.  Jones  Chattel  Mort.,  section  45 ; 
StaUy  ex  rel.y  v.  EmmonSy  99  Ind.  452^  auth.  p.  456.  A  mort- 
gage by  a  partner  to  secure  h'is  individual. debt  caQ  not  de- 
prive his  copartner  of  the  right  to  the  possession  of  the 
partnership  property.  The  case  of  EfnxmonB  v.  Havmy  75 
Ind.  356,  cited  by  the  appellant,  has  no  bearing  whatever 
upon  the  mortgage  of  partnership  property  for  an  individual 
debt  of  one  of  the  partners. 

The  mortgage  did  not  vest  in  Deeter  a  right  to  take  pos- 
session of  the  partnership  property ;  the  partner  in  possession 
had  a  right  to  hold  it  until  partnership  debts  were  paid,  atid 
then  the  mortgagee  might  only  fasten  his  mortgage  upon 
what  remained,  and  as  nothing  remained,  in  this  instance,  in 
the  mortgagor,  there  was  nothing  upon  which  the  mortgage 
could  operate.  A  partner  can  not  apply  to  individual  debts 
the  property  of  the  partnership,  and,  therefore,  the  mortgage 
executed  to  appellant  could  not  in  any  wise  abridge  the 
rights  of  the  appellee.  Hagar  v.  MountSy  3  Blackf.  57; 
Hickman  v.  Reinehing,  6  Blackf.  387 ;  Jones  Chattel  Mort., 
section  45. 

Judgment  affirmed. 

Fil6d  June  25, 1885. 


No.  12,192. 
KoTACH  V.  McCarty. 


Mariok  Supebiob  Court. — Appeal — Assignment  of  Error. — Prabtke, — On 
appeal  from  the  general  term  of  the  Marion  Superior  Court  to  the  Su- 
preme Court,  only  such  errors  as  were  assigned  in  such  ^neral  term 
will  be  considered. 
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Fraud. — ContraeU— Damages. — Evidence. — For  a  consideration  of  evidence 
held  sufficient  to  sustain  a  judgment  for  damages  for  fraudulent  viola- 
tion of  contract,  see  opinion. 

Instructions  to  Jury. —  Weighing  Euidenee, — In  the  absence  of  a  request 
for  fuller  instruction,  it  is  not  error  for  the  trial  court  to  say  to  the  jury 
that  they  are  familiar  with  the  manner  of  weighljug  evidence,  and  that 
further  instruction  is  not  necessary. 

From  the  Marion  Superior  Court, 

E.  A.  Parker,  J.  E.  Florea  and  A.  W.  Wishard,  for  appellant. 

L.  Eitter,  E.  F.  RiUer  and  B.  W.  Bitter,  for  appellee. 

Mitchell,  C.  J. — Prior  to  the  30th  day  of  January,  1883, 
Rotach  was  the  owner  of  a  dairy  near  the  city  of  Indianapo- 
lis, and  was  engaged  in  retailing  milk  therefrom  to  customers 
upon  a  certain  route,  who  were  supplied  from  his  wagons. 

On  that  day  a  writt<)n  agreement  was  entered  into  between 
Rotach  and  McCarty,  by  the  terms  of  which  the  former  sold 
to  the  latter  two  horses,  the  milk  wagons,  c&ns,  etc.,  together 
with  the  route  over  which  he  operated,  for  a  consideration 
therein  named. 

It  was  further  stipulated  that  Rotach  should  daily  furnish 
to  McCarty  seventy  gallons  of  milk,  more  or  less,  at  fourteen 
cents  per  gallon,  the  year  around,  to  supply  the  customers  on 
the  route. 

This  suit  was  brought  by  McCarty,  who  alleged  the  mak- 
ing of  the  agreement,  exhibiting  a  copy  with  the  complaint,, 
and  that  he  had  paid  thereon  the  sum  of.  two  hundred  and 
fifty  dollars,  and  executed  his  notes  for  the  residue.  He  averred 
that  in  pursuance  of  the  contract  he  had  taken  possession  of 
the  horses,  wagons  and  route,  had  expended  about  five  hun- 
dred dollars  in  expenses  in  conducting  the  business,  that 
Rotach,  in  violation  of  his  contract,  had  habitually  delivered 
to  him  milk  which  was  adulterated  with  water,  by  means  of 
which  his  customers  left  him,  and  his  business  was  broken  up  ; 
that  he  had  surrendered  the  property  to  Rotach,  who  had  re-- 
ceived  t^ie  same  and  converted  it  to  his  own  use,  and  that  he 
had  sustained  damage,  etc. 
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Upon  issues  made  the  case  was  tried  by  a  jury;  verdict  and 
judgment  for  the  plaintiff. 

On  appeal  to  the  general  term  the  only  error  assigned  was 
the  overruling  of  the  appellant's  motion  for  a  new  trial.  The 
appellant,  in  addition  to  the  assignment  that  the  court,  in  gen- 
eral term,  erred  in  affirming  the  judgment  of  the  special  term, 
assigns  here  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Under  the  well  settled  rule 
this  court  can  consider  no  errors  except  such  as  were  assigned 
in  the  general  term.  Leary  v.  Smith,  81  Ind.  90,  and  cases 
cited. 

The  appellant's  principal  contention  is  that  the  verdict  of 
the  jury  is  not  sustained  by  the  evidence. 

Assuming,  as  in  the  state  of  the  record  we  must,  that  the ' 
complaint  contains  the  statement  of  a  cause  of  action,  we  think 
the  evidence  fairly  tends  to  establish  its  material  averments. 

It  may  be  admitted  that  the  basis  upon  which  the  jury  ar- 
rived at  the  amount  of  damages  does  not  clearly  appear  in 
the  evidence,  but  it  does  appear  that  the  plaintiff  had.  paid  to 
the  defendant  for  the  horses,  wagons,  cans  and  route,  $250  in 
cash,  and  that  he  had  expended  his  time  and  some  additional 
means  in  prosecuting  the  business  under  the  contract.  It  also 
appeared  that  his  sales  of  milk  fell  off  from  seventy  gallons 
and  upwards  per  day,  to  fifty  and  less,  and  it  may  have  been 
inferred  that  this  falling  off  was  on  account  of  the  inferior 
quality  of  the  milk  furnished. 

On  account  of  the  alleged  misconduct  of  the  appellant  the 
appellee  surrendered  up  the  property  and  business.  These  wei-e 
taken  possession  of  by  the  appellant  and  converted  to  his 
own  use. 

If  the  jury  believed,  as  well  they  might,  that  McCarty 
was  compelled  to  give  up  the  property  and  business  on  ac- 
count of  the  fraudulent  conduct  of  the  appellant,  they  may 
have  found  that  the  amount  which  had  been  paid  on  the 
property,  together  with  the  loss  sustained  in  the  business  re- 
sulting from  the  appellant's  failure  to  supply  milk  fit  for  use,. 
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as  his  contract  implied^  was  equal  to  the  sum  allowed  in  their 
verdict. 

Conceding  that  the  appellee  was  not  entitled  to  recover  for 
prospective  profits^  he  had,  nevertheless^  the  right  to  recover 
the  actual  damage  which  he  sustained,  and  as  the  appellant 
took  the  property  back  it  was  competent  to  consider  the  amount 
paid  on  the  contract,  and  the  injury  sustained  by  the  delivery 
of  inferior  milk  and  the  result  which  flowed  therefrom. 

At  all  events,  simply  because  we  can  not  now  discover  the 
precise  theory  upon  which  the  jury  arrived  at  the  amount  of 
their  verdict,  we  can  not  say  it  is  not  supported  by  the  evi- 
dence. 

It  was  not  error  for  the  court  to  say  to  the  jury  that  they 
were  familiar  with  the  manner  of  weighing  evidence,  and  that 
it  was  not  necessary  that  they  should  be  instructed  in  refer- 
ence thereto.  If  the  appellant  desired  that  the  jury  should 
be  further  instructed  in  that  regard,  he  should  have  made 
his  request  to  the  court. 

Witfi  reference  to  the  other  points  suggested  in  counsel's 
brief,  we  have  examined  them  and  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  25, 1885;  petition  for  a  rehearing  oTermled  Sept  18, 1885. 
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147  700  ^^  ^^®  corporation,  deposits  the  money  in  his  own  name,  and  drairs  it 
^Qg  ^r  out  upon  checks  signed  by  himself  as  an  individual,  he  becomes  the 
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^*  ^  tween  the  bank  and  its  depositor. 

-r^^ ".  Same. — Authority  of  Thistee  to  Borrow  Money,— The  trustee  of  a  school  cor- 
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poration  has  no  aothorify  to  borrow  money  and  execute  promissory 
notes  therefor  in  the  name  of  the  corporation. 

Saxe. — lAability  cf  Corporation, — Subrogation. — Where  the  school  trustee 
borrows  money  and  executes  notes  therefor  in  the  name  of  the  school 
corporation,  the  corporation  will  be  liable  if  the  money  is  actually  used 
for  the  payment  of  legitimate  claims  against  the  corporation,  and  the 
circumstances  are  such  as  make  it  equitable  that  the  lender  should  be 
subrogated  to  the  rights  of  the  persons  whose  claims  the  borrowed 
money  paid. 

'Sahib. — No  Liability  where  Tnutet  has  School  Iktnds  in  his  Hands. — Where  the 
trustee  has  money  in  his  hands  derived  from  the  school  revenues  or 
funds,  the  lender  of  money  can  not  be  subrogated  to  the  rights  of  the 
persons  holding  claims  against  the  school  corporation. 

HkXE^—AiUhoriiy  of  School  Trwtee  Statutory.— IhUy  qf  Persons  Dealing  vM 
Him  to  Aseertain  the  Extent  </  his  Authority. — A  school  corporation  is  one 
of  very  limited  powers;  the  authority  of  the  trustee  is  purely  statutory^ 
and  all  who  deal  with  him  must,  at  tbeir  peril,  ascertain  the  extent  of 
his  authority. 

^AKE. — EstoppeL — I\tbUe  and  Private  Corporations. — There  is  an  essential 
difference  between  public  and  private  corporations,  for  the  officers  of 
the  former,  exercising  statutory  powers,  can  not  bind  the  corporation 
by  estoppel  where  the  acts  relied  upon  as  creating  the  estoppel  are  be* 
yond  the  scope  of  the  authority  vested  in  such  officers. 

Heb  Adjudioata. — Decision  on  Former  Appeal — ^The  general  rule  is  that 
a  decision  on  appeal  governs  the  case  throughout  all  its  subsequent 
stages,  but  this  rule  does  not  apply  to  merely  incidental  or  collateral 
questions ;  it  applies  to  such  questions  only  as  were  presented  for  de- 
cision, and  were  decided  as  essential  to  a  just  disposition  of  the  pend- 
ing appeal. 

'SuPBEME  CouBT. — BroiCtiee. — Eoidenee. — ^The  Supreme  Court  will  not  weigh 
conflicting  evidence,  but  wUl  accept  that  deemed  credible  by  the  trial 
court,  and  will  apply  the  law  to  the  facts  established  by  such  evidence. 

Same. — Petition  for  Rehearing. — Points  not  made  on  the  original  argument 
will  not  be  considered  on  the  petition  for  a  rehearing. 

From  the  Montgomery  Circuit  Court. 

E.  C.  Snyder  and  3f.  W.  Brtmer,  for  appellant. 

G.  W.  Paul,  J.  E.  Humphries^  J.  R.  Coffroth  and  T.  A. 

Stuarty  for  appellee. 

Ei.JL.iOTT,  J. — John  R.  Robinson  was  the  legally-acting 
trustee  of  Union  township  from  February  15th,  1873,  to  Oo- 
tober,  1876;  the  public  moneys,  or  the  greater  part  thereof, 
Teceived  by  him  during  that  period  were  deposited  by  him 
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with  the  First  National  Bank,  the  appellee,  from  time  to  time 
as  they  were  received  by  him,  and  were  by  the  officers  of  the 
bank  placed  to  the  credit  of  Robinson  on  the  books  of  the 
bank ;  in  keeping  the  accounts  the  bank  made  no  entries  show- 
ing the  fimd  or  fimds  of  the  township  to  which  the  deposit 
belonged ;  and  it  had  no  knowledge  as  to  what  fiind  the  de- 
posit did  belong.  Daring  the  period  above  mentioned  John 
R,  Robinson,  as  trustee  of  Union  township,  borrowed  from 
the  bank,  for  the  use  of  the  township,  the  sum  of  $30,000^ 
and,  after  deducting  discount  at  10  per  cent,  per  annum  for 
the  tinie  the  several  loans  were  to  run,  the  bank  passed  to  the 
credit  of  Robinson,  on  her  books,  the  residue,  and  paid  the 
money  out  on  the  individual  checks  of  Robinson.  It  paid 
in  the  same  manner  the  money  deposited  by  Robinson  which 
he  received  of  the  revenues  of  the  township,  and  there  was 
nothing  on  the  faoe  of  the  checks  to  show  for  what  purpose 
the  money  was  paid ;  whether  it  was  on  a  claim  due  from  the 
township,  civil  or  school,  or  the  individual  debt  of  John  R. 
Robinson,  was  not  disclosed.  At  the  time  each  loan  was  made 
to  Robinson  by  the  bank  a  note  was  executed  by  him,  signed 
Union  township,  John  R.  Robinson,  trustee ;  and  the  moneys 
so  borrowed,  less  the  discount,  was  passed  to  his  credit  on  the 
books  of  the  bank,  and  was  by  the  bank  paid  out  on  the  check» 
drawn  by  him.  At  the  time  each  loan  was  made  there  was 
retained  by  the  bank  a  certain  sum  as  discount  or  interest  in 
advance,  which  discount  or  interest  was  computed  at  the  rate 
of  10  per  cent,  per  annum,  and  the  whole  amount  so  retained 
was  $683.86.  Many  of  the  loans  were  not  paid  at  maturity^ 
but  were  renewed  from  time  to  time,  and  the  bank  charged 
interest  on  the  same  at  the  rate  of  10  per  cent,  per  annum^ 
and  the  whole  amount  of  interest  so  paid  by  Robinson  to  the 
bank  was  $2,325.60,  and  the  interest  on  the  renewals  if  com* 
puted  at  6  per  cent,  would  have  been  $1,295.36.  There  was 
paid  out  of  the  sums  so  borrowed,  on  account  of  the  legiti- 
mate expenses  due  from  the  township  tuition  fund,  the  sam 
of  $20,695.11.     This  sum  was  paid  out  by  the  bank  on  the 
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checks  of  John  B.  Robinson  to  various  persons  to  whom  the 
school  township  was  indebted  for  services  performed  for  the 
school  township ;  and  at  the  time  the  money  was  borrowed 
and  the  payments  made  Robinson,  had  no  other  money  than 
that  borrowed  with  which  to  pay  the  indebtedness ;  and  at 
the  time  the  loans  were  so  made  the  bank  thought  that  it  was 
loaning  the  money  to  Union  township,  and  no  credit  was  given 
to  John  R.  Robinson  as  an  individual.  Robinson,  during  his 
term  of  office  as  trustee  of  Union  township,  received  public 
funds  belonging  to  the  tuition  fund  of  Union  school  town* 
ship  aggregating  the  sum  of  $34,806.78,  and  expended  on  ac* 
count  of  debts  chargeable  to  that  fund  the  sum  of  $30,085.88, 
leaving  a  balance  of  tuition  fund  unexpended  of  $4,718.15  ; 
and  at  no  time  during  his  term  of  office  were  the  fimds  be- 
longing to  the  tuition  fund  of  the  township  exhausted  on  ac- 
count of  the  expenses  properly  payable  out  of  that  fund.. 
There  was  paid  by  the  bank,  out  of  the  money  borrowed  by^ 
Robinson,  on  account  of  other  debts  due  from  the  school 
township,  the  further  sum  of  $6,375.66,  for  building,  repair* 
ing  and  furnishing  school-houses  in  said  township  ;  and  these 
amounts  were  due  from  the  township  at  the  time  they  were 
paid,  and  Robinson  had  no  other  money  on  hand  with  which 
to  pay  them  except  the  borrowed  money.  Robinson,  while 
trustee,  received  of  public  moneys  belonging  to  the  special 
school  fund  of  said  township  the  sum  of  $18,370,  and  paid 
debts  due  from  that  fund  to  the  amount  of  $24,327.60,  thus 
overdrawing  the  fund  in  the  sum  of  $5,956.80.  Robinson 
paid  the  bank  at  various  times  on  account  of  the  loans  made 
to  him  by  the  bank,  the  sum  of  $20,700,  and  payments  were 
made  out  of  the  money  received  by  him  belonging  to  the  sev* 
eral  township  funds.  Robinson  never  charged  himself,  in  any 
of  the  settlements  he  made  with  the  county  commissioners, 
nor  on  his  books,  with  any  of  the  sums  by  him  borrowed  of 
the  bank,  but  he  asked  and  obtained  credit  for  the  discounts 
and  interest  paid  by  reason  of  said  loans. 

The  ultimate  conclusion  from  these  &cts  is,  that  the  trans* 
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actions  between  the  bank  and  Robinson  were  had  with  him 
as  an  individual^  and  not  with  him  as  the  trustee  of  the  school 
township.  All  the  money  received  from  the  notes  pur- 
ported to  be  executed  by  him  as  school  trustee^  as  well  as  all 
money  received  from  school  revenues,  was  deposited  to  his 
individual  credit,  and  all  money  was  paid  out  upon  his  indi- 
vidual checks.  The  fact  that  some  of  the  money  was  de- 
rived from  notes  executed  by  him  as  school  trustee  does  not 
weaken  our  conclusion,  for  the  reason  that  the  notes  were  not 
valid.  It  has  been  decided  after  careful  investigation,  that 
a  township  trustee  has  no  authority  to  borrow  money  or  to 
execute  notes  in  the  name  of  the  school  township.  BickneU 
V.  Widner  School  Tp.,  73  Ind.  501 ;  Wallis  v.  Johnson  School 
Tp.,  75  Ind.  368;  First  Nafl  Bank  v.  Union  School  Tp.,  73 
Ind.  361 ;  Pin^  Civil  Tp.  v.  Huler  M'fg  Ch-,  83  Ind.  121 ; 
Reeve  School  JJj.  v.  Dodson,  98  Ind.  497.  When  this  case 
was  here  before  it  was  said  that  the  court  erred  in  sustain- 
ing th^  demurrer  to  the  sixth  paragraph  of  the  complaint, 
**  not,"  to  quote  the  language  there  used, "  because  of  the  note 
therein  set  forth,  but  because  it  shows  that  the  moneys  so  bor- 
rowed, for  the  purpose  of  paying  the  corporate  indebtedness, 
the  appellee  did  apply  to  the  payment  thereof."  First  Naffl 
Bank  v.  Union  School  Tp.y  supra.  It  is  manifest,  therefore, 
that  the  execution  of  the  notes  did  not  bind  the  school  cor- 
poration, and  the  only  ground  upon  which  it  can  be  main- 
tained with  the  faintest  color  of  plausibility  that  the  transac- 
tions were  had  with  the  school  corporation,  and  not  with 
Robinson  as  an  individual,  is,  that  the  money  was  borrowed 
for  the  purpose  of  paying  a  legitimate  debt  of  the  corpora- 
tion and  was  actually  applied  to  that  purpose.  But  even  this 
color  of  plausibility  fades  away  when  it  is  brought  to  mind 
that  the  money  received  on  the  notes  was  placed  to  the  indi- 
vidual credit  of  Robinson,  was  paid  out  upon  his  individual 
checks  without  inquiring  whether  it  went  to  pay  a  corporate 
claim  or  not,  and  was  paid  out  when  the  corporation  had 
money  of  its  own  in  the  hands  of  its  trustee.     These  are  all 
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important  facts,  but  the  last  is  of  controlling  force,  for,  if 
the  corporation  had  money,  then  the  trustee  had  no  authority 
to  obtain  money  from  other  sources  to  pay  claims.  When 
money  was  supplied  from  the  public  revenues,  it  was  the  duty 
of  the  trustee  to  use  it  in  paying  claims  against  the  school 
corporation,  and  he  had  no  authority  to  procure  money  from 
other  sources  and  thus  create  a  debt  against  the  corporation. 
With  school  funds  in  his  hands,  he  had  not  the  slightest  right 
to  borrow  money  or  create  a  debt.  As  he  created  no  debt 
against  the  school  township,  and  did  not  deal  with  the  bank 
in  his  official  capacity,  it  must  look  to  him,  and  not  to  the 
school  township,  whose  special  agent  he  was. 

There  was  a  single  account,  and  that  account  was  with  the 
individual ;  it  was  not  with  the  school  corporation.  As  Rob- 
inson had  no  authority  to  execute  the  notes  as  trustee,  the 
corporation  was  not  bound,  and,  therefore,  the  only  ground 
upon  which  a  claim  against  the  school  corporation  could  be 
made  to  stan^  would  be  that  the  bank  had  a  just  account 
against  it;  but  this  ground  does  not  exist,  for  the  plain  rea- 
son that  the  only  account  the  bank  ever  had  was  against  Rob- 
inson as  an  individual.  There  can  be  no  mistake  as  to  this. 
The  money  from  all  sources  went  to  Robinson^s  credit;  it  was 
paid  out  upon  his  individual  checks;  it  was  paid  out  indis^ 
criminately  as  he  drew  for  it  in  the  course  of  his  individual 
business  and  upon  township  claims,  and  was  paid  without 
knowledge  of  the  specific  purpose  to  which  it  was  to  be  ap- 
plied. It  would  be  unjust  to  allow  the  bank  to  veer  from 
its  course  and  seize  the  money  of  the  school  corporation  to 
pay  an  account  due  from  an  individual.  It  did  not,  until 
the  end  of  the  transactions,  treat  the  money  as  received  for 
school  purposes ;  on  the  contrary  it  credited  all  money  re- 
ceived to  the  individual.  It  did  not  appropriate  the  money 
to  the  payment  of  claims  against  the  school  corporation,  but 
did  appropriate  it  to  the  use  of  its  depositor,  John  R.  Rob- 
inson. It  paid  nobody  but  this  depositor;  it  honored  his 
checks  because  he  was  its  depositor.     It  did  not  pay  claim- 
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ante ;  it  only  paid  his  checks.  It  reduced  its  indebtedness  to 
no  one  except  its  creditor  and  depositor.  There  is  neither 
an  equitable  nor  a  legal  groand  upon  which  the  bank  can 
found  a  claim  to  recover  against  the  school  corporation  as  for 
money  paid  for  its  use  and  benefit.  The  entire  course  of 
business  and  all  the  &cts  combine  to  show  that  the  money 
was  paid  to  Robinson  upon  his  individual  checks.  Not  a 
dollar  was  paid  for  the  use  or  benefit  of  anybody  else.  From 
£rst  to  last  Robinson  was  its  debtor  for  the  money  advanced 
on  the  notes,  and  was  its  creditor  throughout  for  the  money 
placed  to  his  credit  as  a  depositor.  In  every  instance  the 
money  was  paid  out  upon  his  checks  because  he  was  a  depos- 
itor with  a  balance  to  his  credit,  and  was  not  paid  in  any  in- 
stance because  the  claim  was  against  the  school  corporation. 
It  was  not  asked  that  it  be  specifically  paid  on  corporate 
claims,  nor  was  it  borrowed  for  that  specific  purpose. 

Robinson  did  not,  in  legal  contemplation,  appropriate  the 
money  received  from  the  notes  purporting  to  be  executed  by 
the  school  township  to  school  purposes ;  he  deposited  it  in  a 
general  way  to  his  own  credit,  and  so  the  bank  received  it. 
It  was  at  all  times  subject  to  his  check,  for  whatever  purpose 
he  desired  to  use  it.  There  was  no  setting  apart  of  the  money 
in  any  form,  nor  was  there  any  distinction  in  the  use  made 
of  it,  or  in  the  form  of  the  checks  which  called  it  from  the 
vaults  of  the  bank.  It  never  became  a  specific  corporate  fund, 
nor  was  it  ever  specifically  set  apart  to  corporate  purposes. 

The  trustee,  in  the  management  of  the  financial  affairs  of 
the  school  township,  is  a  special  agent,  with  limited  statutory 
powers.  He  has  no  general  authority  to  bind  the  corpora- 
tion. His  acts  create  a  binding  obligation  against  the  school 
township  only  when  he  does  the  acts  which  the  law  authorizes, 
and  does  them  in  the  manner  which  it  prescribes.  All  who 
deal  with  him  are  bound  to  take  notice  of  the  scope  of  his 
authority.  Reeve  School  T}p,  v.  Dodson,  supra;  Pine  Civil 
3J>.  V.  Hvher,  etc.,  Co.,  mpra;  Axt  v.  Jackson  School  Tp.,  90 
Ind.  101,     The  bank  could  not,  therefore,  be  ignorant  of  the 
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aathoritj  of  Robinson  in  any  case,  much  less  in  such  a  case 
as  this,  where  it  had  such  wide  knowledge  of  the  material 
&cts.  Nothing  that  Robinson  could  do  in  excess  of  his  stat- 
utory authority  could  bind  the  township  by  estoppel  or  other- 
wise. The  court  said,  in  Axt  v.  Jackson  School  Tp.y  supra: 
*^  In  dealing  with  such  trustee,  the  appellant  was  bound  to  take 
notice  of  his  fiduciary  character,  and  to  know  thai  he  could 
only  bind  his  township  by  his  words  and  deeds,  which  were 
authorized  by  law/'  It  was  not  in  Robinson's  power  by  checks, 
notes,  or  other  instruments,  to  bind  the  school  corporation 
unless  the  claim  for  which  they  were  given  existed  against 
the  township,  and  in  this  case  no  claim  did  exist.  Even  if 
the  trustee  had  been  guilty  of  fraud,  the  school  corporation 
would  not  have  been  bound.  Lowdl  Five  Cents  Savings  B^k  v. 
Inhabitants  of  Winchester,  8  Allen,  109;  Benoit  v.  Inhabit 
tants  of  Conway,  10  Allen,  528 ;  Dickinson  v.  Inhabitants  of 
Conway,  12  Allen,  487;  Kdley  v.  Lindsey,  7  Gray,  287; 
Railroad  Nat' I  Bank  v.  Gty  of  Lowell,  109  Mass.  214. 

It  is  clear  that  the  school  corporation  can  not  be  held  re- 
sponsible because  of  any  acts  done  by  the  trustee  in  borrow- 
ing money  and  executing  notes  in  the  name  of  the  school 
township ;  if  responsible  at  all,  it  must  be  for  some  other  rea- 
son, as  such  acts  were  in  excess  of  his  authority  and  entirely 
destitute  of  force  as  against  the  school  corporation. 

It  is  only  in  cases  where  there  is  a  necessity  for  borrowing 
money,  and  where  equity  requires  that  the  lender  should  be 
subrogated  to  the  rights  of  the  creditor  whose  debt  was  paid 
with  the  lender's  money,  that  the  school  corporation  is  held 
liable.  In  this  instance  both  these  elements  are  wanting. 
There  was  no  necessity  for  borrowing  money,  for  the  public 
revenues  had  supplied  all  that  was  needed.  There  is  no  equity, 
first,  because  the  lender  was  bound  to  take'  notice  of  the  ex- 
tent of  the  authority  of  the  trustee,  and  this  imposed  upon 
it  the  duty  of  ascertaining  whether  the  public  had  supplied 
the  needed  funds;  second,  because  the  money  lent  was^  paid 
'Out  upon  the  individual  checks  of  the  bank's  depositor  in  the 
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usual  course  of  business,  and  without  making  any  definite  ap- 
propriation to  any  specific  ckim  against  the  school  township^ 
The  principle  that  a  decision  on  appeal  governs  the  case 
throughout  all  its  subsequent  stages  we  fully  recognize,  but 
we  do  not  understand  it  to  be  what  appellee's  counsel  assert- 
In  our  judgment  a  decision  rendered  on  appeal  does  not  con- 
clusively determine  merely  incidental  or  collateral  questions,, 
but  determines  only  such  questions  as  are  presented  for  de- 
cision and  are  decided  as  essential  to  a  just  disposition  of  the 
pending  appeal.  The  decision  upon  the  suflBciency  of  a  com- 
plaint does  not  determine  the  questions  which  subsequently^ 
arise  on  the  evidence,  unless  such  questions  are  in  all  mate- 
rial respects  substantially  the  same  as  those  presented  by  the 
evidence.  But  if  counsel  were  right  in  affirming  that  the 
decision  on  the  former  appeal  decides  this  case,  they  are  rad- 
ically wrong  in  their  conclusion  that  it  decides  it  in  their 
favor.  What  that  case  does  decide  is,  that  the  notes  are  void 
as  against  the  school  corporation,  but  that  the  sixth  para- 
graph of  the  complaint  was  good  because  it  averred  that  the 
money  was  borrowed  for  the  purpose  of  paying  the  corporate- 
indebtedness,  and  was  actually  applied  to  that  purpose.  The 
evidence  is  very  fer  from  showing  such  a  case.  It  shows  that 
there  was  really  no  corporate  indebtedness,  because  the  trus- 
tee had  corporate  funds,  and  shows,  also,  that  the  money  was 
not,  in  contemplation  of  law,  borrowed  for  the  purpose  of 
paying  a  corporate  debt,  and  was  not  definitely  appropriated 
to  that  purpose.  It  shows  the  contrary  of  what  appellee  asserts ;. 
for  it  shows  that  the  only  disposition  made  of  the  money  was- 
first  to  give  credit  to  the  depositor  and  then  to  pay  it  out,  like 
all  other  money  deposited,  upon  his  individual  checks  in  the 
ordinary  course  of  business  'and  without  any  definite  appro- 
priation to  any  specific  purpose  The  only  debtor  or  cred- 
itor the  bank  ever  had  was  Robinson,  for  it  knew  no  one  else 
and  could  not  hold  the  corporation  upon  the  void  notes.  A 
lender  of  money  can  not,  after  a  course  of  dealing  with  an 
individual,  change  front  and  claim  that  he  dealt  with  the  cor- 
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poration  of  which  the  individual  was  the  special  agent  with 
naked  statutory  powers.  In  such  a  case,  the  agent  who  ex- 
ceeds his  powers  may,  in  some  cases,  bind  himself,  but  the 
corporation  he  can  not  bind.  Ballou  v.  TcdboU,  16  Mas.s. 
461;  Potts  V.  Henderson,  2  Ind.  327;  McHenry  v.  Duffield, 
7  Blackf.  41;  Johnson  v.  City  of  Indianapolis,  16  Ind.  227, 

It  is  true,  as  counsel  assert,  that  there  is  no  special  findings 
because  the  finding  pur)K)rting  to  be  one  is  not  signed  by  the 
judge.  We  can  not,  therefore,  decide  the  case  upon  what 
professes  to  be  the  special  finding. 

The  evidence  is  in  the  record,  and  the  motion  for  a  new 
trial  ijs  in  proper  form,  and  we  decide  the  case  upon  the  rul- 
ing denying  that  motion.  Appellee^s  counsel  do,  it  is  true, 
assume  that  there  is  a  special  finding,  and  mainly  argue  the 
case  upon  that  erroneous  assumption,  but  they  have  not 
waived  the  errors  assigned  upon  the  ruling  on  the  motion  for 
a  new  trial.  In  the  concluding  clause  of  their  brief  they 
refer  to  the  specification  of  error  founded  on  the  ruling  de-^ 
nying  that  motion  and  say :  "As  to  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial,  it  would  be 
uselessly  trenching  upon  the  time  and  patience  of  the  court 
to  argue  it  at  length.  It  must  be  apparent  to  the  court  that 
the  argument  would  necessarily  be  a  recapitulation  of  what 
has  already  been  said.'' 

Judgment  reversed,  with  instructions  to  grant  a  new  triaL 

Filed  Jan.  27, 1885. 

On  Petition  for  a  Rehearing. 

EiiiiiOTT,  J. — ^We  have  again  given  the  questions  in  this^ 
case  careful  consideration,  and  the  result  is  that  we  are 
strengthened  in  the  conviction  that  our  conclusions  hereto- 
fore announced  were  right. 

We  are  clear  that  the  trustee  of  a  school  corporation  is  a 
special  agent  of  very  limited  authority.  Not  only  is  he  a 
special  agent,  but  he  is  also  one  whose  authority  is  only  such 
as  a  public  statute  confers  upon  him.  This  our  decisions  have 
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often  affirmed^  as  appears  from  the  cases  cited  in  our  former 
opinion.  That  this  conclusion  is  a  just  one  can  not  be  doubted 
by  one  who  considers  the  nature  of  a  school  corporation  and 
the  character  of  the  authority  of  its  agent^  the  trustee.  The 
corporation  is  itself  organized  for  a  limited  and  local  purpose, 
it  is  not  a  corporation  with  general  powers;  it  has  neither  the 
general  power  to  contract  debts  nor  to  buy  property.  Its 
power  is  to  conduct  the  local  school  a£fairs,  and  to  do  this 
with  the  money  derived  from  the  revenues  set  apart  for  school 
purposes.  There  is,  in  strictness,  no  power  in  the  corpora- 
tion to  obtain  or  to  expend  money  derived  from  any  other 
source  than  the  school  revenues.  Wallis  v.  Johnson  School 
Tp.,  75  Ind.  368.  Thus  is  the  power  of  the  corporation  itself 
circumscribed,  ^d  its  agent,  the  trustee,  can  by  no  possibility 
possess  authority  that  is  not  possessed  by  his  principal.  It  is 
perfectly  obvious,  therefore,  that  one  who  deals  with  a  school 
trustee  must,  at  his  peril,  ascertain  that  the  trustee  is  acting 
within  his  authority.  It  is  incumbent  upon  a  person  seeking 
to  hold  the  corporation  liable  for  a  debt  created  by  the  trus- 
tee in  the  name  of  the  corporation,  to  affirmatively  show  that 
it  was  one  he  had  authority  to  incur.  In  this  case  this  es- 
sential feet  does  not  appear;  for  we  think  it  too  clear  for  ar- 
gument, that  where  the  trustee  has  funds  of  the  corporation 
in  his  hands,  he  can  not  plunge  it  into  debt.  It  is  his  duty, 
and  his  duty  bounds  and  limits  his  authority,  to  apply  the 
money  of  the  corporation  to  payment  for  articles  purchased 
for  the  corporation,  and  not  to  go  into  bank  and  borrow  money 
in  the  name  of  the  corporation.  This  the  bank  was  bound 
to  know,  and  it  could  not  avoid  knowing  that  at  the  time  it 
lent  money  on  the  notes  signed  by  its  depositor  as  school 
trustee,  he  had  school  funds  in  his  hands,  for  this  information 
public  records  and  the  law  made  known.  It  was  its  duty  to 
know  that  there  were  no  school  frmds  in  his  hands  before  it 
advanced  him  money.  It  follows  from  what  we  have  said 
that,  conceding  that  the  money  frirnished  Robinson  was  put 
in  his  hands  by  the  bank  to  pay  claims  against  the  school 
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township,  still  there  can  be  no  recovery ;  but  this  is  a  conces- 
sion not  justified,  for  the  money  was  placed  directly  to  the 
credit  of  Robinson -as  an  individual,  and  was  so  drawn  from 
the  bank  by  him.  The  money,  therefore,  was  paid  to  Robin- 
son directly,  and  went  to  his  benefit  as  a  depositor  of  the  bank. 

It  needs  no  argument  to  prove  that  the  school  corporation, 
with  no  power  to  obtain  money  except  from  the  public  reve- 
nues set  apart  for  that  purpose,  ought  not  to  be  charged  with 
interest  on  money  borrowed  by  its  special  agent  when  he  has 
funds  of  the  corporation  in  his  hands  supplied  from  the  proper 
source.  The  law  contemplates  no  such  procedure.  It  is  his 
duty  to  disburse  the  funds  entrusted  to  him,  and  not  to  impose 
the  burden  of  a  debt  upon  the  corporation. 

It  is  true,  that  we  have  held  that  where  the  money  received 
on  notes  executed  in  the  name  of  the  school  corporation  goes 
to  pay  for  property  received  by  it,  the  person  advancing  the 
money  will  be  subrogated  to  the  claim  of  the  person  who 
actually  furnished  the  property,  but  we  have  steadily  held  that 
rt  is  only  in  cases  where  the  school  corporation  actually  re- 
ceived the  property  purchased,  that  subrogation  can  take 
place.  It  is  well  known  that  subrogation  arises,  not  by  con- 
tract, but  by  force  of  equitable  principles,  and  only  in  cases 
where  good  conscience  requires  that  it  should  take  place  in 
order  to  prevent  injustice.  In  this  instance  there  is  an  entire 
absence  of  equity  in  the  plaintiff.  It  can  not  be  claimed  with 
any  tincture  of  reason,  that  the  creditor  of  a  special  agent, 
with  restricted  and  plainly  defined  statutory  powers,  can  have 
an  equity  against  a  principal  who  has  placed  money  in  the 
hands  of  such  an  agent  to  pay  all  claims. 

The  evidence  does  tend  to  show,  as  claimed  by  coun- 
sel, that  Robinson  had  no  public  money  to  his  credit  on  the 
books  of  the  bank,  but  this  is  very  far  from  showing  that  he 
was  not  provided  with  funds  from  the  public  revenues.  The 
question  is  not  what  money  he  had  in  bank,  but  what  money 
of  the  public  did  he  have  in  his  hands  ? 

There  are,  perhaps,  some  items  which  it  is  shown  were  paid 
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on  legitimate  claims^  and  paid  on  the  checks  of  Robinson  as 
an  individual  to  the  holders  of  these  claims ;  this,  however, 
does  not  make  out  a  case,  for  the  facts  still  remain  that  Rob- 
inson was  furnished  with  public  money,  and  that  all  money 
obtained  on  the  notes  executed  by  him  as  trustee  went  to  his 
individual  credit.  These  facts  lie  across  the  road  to  a  re- 
covery. The  bank  did  a  general  business  with  Robinson  as 
an  individual,  and  lent  him  money  without  proper  inquiry 
as  to  his  authority  to  execute  the  notes  of  the  school  town- 
ship, and  it  can  not  recover  without  other  evidence  than  that 
adduced. 

It  is  a  mistake  to  suppose  that  the  school  corporation  was 
estopped  by  the  statement  of  Robinson.  He  was  not  the 
corporation;  he  was  merely  its  agent,  and  that,  too,  with 
limited  statutory  powers.  City  of  Valparaiso  v.  Gardner^  97 
Ind.  1  (49  Am.  R.  416)  ;  Strosaer  v.  CUy  of  Ft.  WaynCy  100 
Ind.  443,  see  page  449 ;  Axt  v.  Jackson  School  2J>.,  90  Ind. 
101 ;  Reeve  School  Tp.  v.  Dodson,  98  Ind.  497. 

It  is  a  fundamental  principle  that  a  governmental  corpora- 
tion is  not  estopped  by  the  act  of  an  officer  in  cases  where 
the  act  is  beyond  the  scope  of  his  authority. 

Public  corporations  stand  on  an  essentially  different  ground 
from  private  ones,  and  tKe  rules  which  apply  to  the  one  class 
do  not  apply  to  the  other  in  cases  where  the  doctrine  of 
ultra  vires  is  invoked.  Driftwood  Valley  T.  P.  Co.  v.  Board,  «te., 
72  Ind.  226;  Oummins  v.  City  of  Seymour,  79  Ind.  491,  see 
page  497  (41  Am.  R.  618).  But  the  power  of  a  school  cor- 
poration is  much  more  limited  than  ordinary  public  corpora- 
tions, for  there  is  no  general  power  to  incur  debts  or  execute 
evidences  of  indebtedness,  and,  certainly,  no  such  power  ex- 
ists where  the  school  trustee  is  provided  with  money  from 
the  school  revenues.  The  school  corporation  is,  in  truth, 
one  of  unusually  limited  powers,  for  the  only  source  from 
which  it  can  derive  money  is  the  school  fund,  or  school  rev- 
enues, and,  strictly  speaking,  its  only  power  is  to  receive  and 
disburse  the  funds  allotted  to  it.     The  authorities  cited,  in 
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biases  of  actions  against  private  corporations,  are  not  applica- 
ble to  public  governmental  corporations  such  as  school  town- 
ships. 

We  said,  in  our  former  opinion,  that  Robinson  did  not 
borrow  the  money  for  the  specific  purpose  of  paying  claims 
against  the  corporation,  and  this  we  repeat  after  again  read- 
ing the  evidence.  The  money  borrowed  did  go  to  Robinson 
as  an  individual,  and  the  bank  became  his  debtor  for  that 
money  as  its  depositor.  There  is  no  evidence  that  the  money 
was  borrowed  to  pay  any  specific  claim ;  on  the  contrary,  it 
was  placed  to  his  credit  and  was  held  subject  to  his  general 
check  as  an  individual. 

We  said  that  no  claim  existed  against  the  school  corpora- 
tion, and  we  were  right.  Where  the  school  trustee  has  money 
of  the  corporation  in  his  hands  there  can  be  no  claim  created 
by  him  by  borrowing  money.  This  the  lender  of  money  is, 
as  the  authorities  cited  abundantly  establish,  bound  to  know. 

Counsel  say  that  the  question  of  the  right  to  a  new  trial 
was  not  argued,  but  in  this  they  are  in  error.  We  copied  in 
our  former  opinion  an  extract  from  the  brief  of  counsel  for 
the  appellant,  showing  that  they  did  press  this  question.  It 
is  true  they  did  not  argue  it  at  length,  but  they  did  make  the 
question  squarely.  Their  argument  was  mainly  upon  what 
the  fiice  of  the  record  showed  to  be  a  duly  signed  special  find- 
ing; but  to  have  again  argued  the  question  on  the  motion  for 
a  new  trial  would  have  been  to  simply  repeat  what  had  been 
before  fully  and  elaborately  urged.  The  special  finding,  as 
it  appears  on  the  fiice  of  the  record,  seems  to  have  been  duly 
signed ;  but  in  return  to  a  certiorari  the  original  finding  was 
sent  to  us,  and  from  that  it  appears  that  there  was  no  signa- 
ture. Under  such  circumstances,  it  would  be  rank  injustice 
to  declare  that  there  was  no  brief. 

We  acted  upon  the  evidence  deemed  credible  by  the  trial 
court,  and  this,  as  has  many  times  been  decided,  is  the  rule 
of  this  court.  Oaihrigkt  v.  Burke,  101  Ind.  590 ;  Julian  v. 
Western  U.  Tel.  Cb.,  98  Ind.  327 ;  Cain  v.  Goda,  94  Ind.  555 ; 
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Arnold  v.  Wm,  86  Ind.  367.  We  did  not  depart  from  the 
long  established  rule  that  we  will  not  weigh  evidence,  but  we 
took  the  evidence  before  us  and  found  that  in  law  it  was  not 
sufficient  to  entitle  the  appellee  to  a  recovery.  We  simply 
applied  the  law  to  the  evidence,  and,  as  matter  of  law,  decided 
that  there  could  be  no  recovery. 

Some  technical  objections  are  presented  in  the  brief  on  the 
petition  for  a  rehearing,  but,  under  well  settled  rules,  these 
come  too  late. 

Petition  overruled. 

Filed  Sept  16, 1886. 


No.  10,273. 

Cunningham  et  al.  v.  The  Evansville  and  Tebbe 
Haute  Railroad  Company. 

Neolioence. — BaUroad, — Fire  Oauaed  ly  Locomotive, — Measure  (^  Damages, — 
Where,  by  the  actionable  negligence  of  a  railroad  company,  fire  from 
its  locomotive  is  communicated  to  adjoining  property,  which  is  thereby 
consumed,  the  owner  of  such  property  can  recover  his  entire  loss  from 
such  company  without  regard  to  any  insurance  thereon. 

Same. — Insuranee  Indemnity  no  Defence  by  Railroad  Company, — In  such  case^ 
the  fact  that  such  property  at  the  time  of  its  destmction  was  insured, 
and  that  the  insurance  companies  had  paid  the  owner  the  amount  of  the 
insurance,  is  not  available  to  the  railroad  company  as  a  defence. 

Practice. — HarmUm  Error, — An  error  of  the  trial  court  in  ruling  upon 
demurrers,  which  runs  through  the  record  and  is  repeated  in  instructioiia 
to  the  jury,  is  not  a  harmless  error. 

From  the  Knox  Circuit  Court. 

W.  H.  DeWolf,  8.  K  Chambers,  J.  E.  McDonald,  J.  M. 
Butler  and  A.  L.  Masons  for  appellants. 

A.  IglehaH,  J.  0.  Williams,  F.  W.  Viehe,  J.  E.  Iglehart  and 
R.  6.  EvanSf  for  appellee. 

HowK,  J. — This  is  a  suit  by  the  appellants^  James  H.  and 
James  A.  Cunningham^  as  plaintiffs^  against  the  appellee,  the 
Evansville  and  Terre  Haute  Railroad  Company,  as  sole  de- 
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fendant.  The  object  of  the  suit  was  to  recover  damages  for 
the  destruction  of  the  appellants'  starch  and  glucose  works 
by  fire,  communicated  thereto,  as  alleged,  by  and  through 
the  negligence  of  the  appellee,  and  without  any  contributory 
negligence  on  the  part  of  the  appellants.  The  complaint  of 
the  appellants  was  in  three  paragraphs.  In  the  first  para- 
graph, appellants  alleged  that  the  appellee  negligently  failed 
to  keep  its  engines  used  on  its  railroad  track  adjacent  to  their 
works,  supplied  with  suitable  spark-arresters,  but  suffered 
tiiem  to  become  old,  worn  out  and  in  bad  repair,  so  that  coals 
of  fire  escaped  from  such  engines,  and,  without  the  appel- 
lants' fault,  communicated  to  and  destroyed  their  works. 

In  the  second  paragraph  of  their  complaint,  appellants 
alleged,  in  substance,  that  appellee  negligently  overloaded  its 
trains  of  cars,  used  on  its  railroad  track  adjacent  to  the  ap- 
pellants' works,  so  that  the  engines  hauling  such  trains  emit- 
ted sparks  and  coals  of  fire,  which,  without  appellants'  con- 
tributory fault,  communicated  fire  to  their  works,  and  they 
were  thereby  consumed  and  destroyed. 

In  the  third  paragraph  of  their  complaint,  appellants  al- 
leged, in  brief,  that  by  the  general  negligence  of  the  appellee 
in  the  construction,  management  and  use  of  its  engines  and 
trains  of  cars,  sparks  and  coals  of  fire  were  suffered  by  ap- 
pellee to  escape  from  its  locomotives,  whereby  appellants' 
starch  and  glucose  works,  without  their  fault,  were  set  on 
fire  and  were  burned  and  destroyed.  A  schedule  of  appel- 
lants' property,  so  burned  and  destroyed,  is  set  out  in  each 
of  the  paragraphs  of  complaint. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
dict was  returned  for  the  appellee,  the  defendant  below.  Over 
the  appellants'  motion  for  a  new  trial,  it  was  adjudged  by  the 
court  that  appellants  take  nothing  by  their  suit,  and  that  ap- 
pellee recover  its  costs. 

The  first  error  of  which  appellants  complain  here  is  the 
overruling  of  their  demurrers  to  the  second,  third  and  fourth 
paragraphs  of  appellee's  answer. 
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The  answer  was  in  five  paragraphs^  of  which  the  first  was 
a  general  denial  of  the  complaint.  The  basis  of  each  of  the 
second^  third;  fourth  and  fifth  paragraphs  of  answer  is  sub- 
stantially the  same^  namely,  that  the  appellants'  starch  and 
glucose  works  were  insured  against  loss  or  destruction  by 
fire,  at  the  time  they  were  burned,  in  divers  named  fire  in- 
surance companies,  in  the  aggregate  amount  of  (50,000;  and 
that  after  their  works  had  been  so  burned  and  destroyed, 
upon  proo&  of  their  loss  and  an  adjustment  thereof,  the  ap- 
pellants had  actually  received  from  such  insurance  compa^ 
nies  the  aggregate  sum  of  (35,224.09.  Upon  this  basis  of 
&cts,  the  appellee  alleged  in  the  second  paragraph  of  its  an- 
swer, that  the  insurance  money  so  received  by  the  appellants 
was  more  than  the  value  of  the  property  so  burned  and  de- 
stroyed, and  more  than  the  loss  and  damage  sustained  by 
them ;  that,  by  means  of  such  payment  of  such  insurance 
money,  the  several  insurance  companies  became  and  were  sub- 
rogated to  all  the  rights  of  the  appellants,  in  and  to  the  prop- 
erty so  burned  and  destroyed,  and  to  all  their  rights  of  action 
for  the  destruction  of  such  property,  and  to  all  the  pretended 
rights  which  the  appellants  were  seeking  to  enforce  in  this 
action ;  and  so  the  appellee  said  that  appellants  were  not  the 
real  parties  in  interest. 

Upon  the  same  basis  of  facts,  the  appellee  alleged  in  its 
third  paragraph  of  answer,  that  afler  the  burning  and  de- 
struction of  their  starch  and  glucose  works,  the  appellants 
and  the  several  insurance  companies  mutually  settled,  ap- 
praised and  agreed  upon  the  amount  of  such  loss  and  damage 
complained  of  herein,  at  the  sum  of  (68,375.65,  which  was 
a  sum  greater  than  the  damage  sufiered ;  that  thereupon  the 
several  insurance  companies  paid,  as  and  for  the  sum  insured 
upon  such  property,  the  aggregate  sum  of  (35,224.09,  whereby, 
all  rights  of  action  as  to  such  sum  became  and  were  trans- 
ferred to  such  insurance  companies ;  and  so  the  appellee  said 
that,  as  to  such  sum,  appellants  could  not  maintain  this  action. 

In  its  fourth  paragraph  of  answer,  upon  the  same  basis  of 


MAY  TERM,  1885.  481 

Cunningham  eiaLv,  The  EvansTille  and  Terre  Haate  Railroad  Company. 

&ct8,  the  appellee  alleged  the  appellants  and  the  several  in* 
suranee  companies,  after  the  burning  and  destruction  of  the 
starch  and  glucose  works,  agreed  upon  the  value  of  such  prop- 
erty and  the  amount  of  the  loss,  which  latter  was  fixed  at  the 
highest  limit  and  more  than  the  same  really  was,  to  wit,  at 
^68,375.65 ;  and  that,  upon  such  insurance  and  damage,  the 
insurance  companies  paid  the  appellants  the  amount  insured, 
to  wit,  136.224.09 ;  whereby  all  right  of  action  for  the  .causes 
stated  in  the  complaint  herein  became  and  were  transferred 
to  the  several  insurance  companies,  and  appellants  thereby 
became  divested  of  all  right  of  action  for  the  causes  set  forth 
in  their  complaint. 

It  will  be  observed  that  the  appellee  has  not  controverted, 
in  either  of  these  paragraphs  of  answer,  any  of  the  fects  stated 
by  the  appellants  in  either  paragraph  of  their  complaint,  as 
constituting  their  cause  of  action.  For  the  purposes  of  these 
paragraphs  of  answer  the  appellee  concedes  that  the  appel- 
lants' property  was,  without  any  contributory  feult  on  their 
part,  burned  and  destroyed  by  and  through  the  &ult  and  neg- 
ligence of  the  appellee,  (1)  in  failing  to  supply  its  engines 
with  suitable  spark-arresters ;  (2)  in  so  overloading  its  trains  of 
cars  that  the  engines  hauling  the  same  emitted  sparks  and  coals 
of  fire ;  and  (3)  in  the  construction,  management  and  use  of 
its  engines  and  trains,  so  that  sparks  and  coals  of  fire  were 
suffered  to  escape  from  its  locomotives.  Making  these  con- 
cessions, the  appellee  claimed  that  appellants'  action  against 
it  for  the  damages  resulting  from  its  negligent  destruction  of 
their  property  (1)  was  wholly  barred  by  reason  of  the  feet 
that  they  had  received  from  certain  insurance  companies,  in 
which  they  had  insured  such  property  against  loss  by  fire,  cer- 
tain sums  of  money,  amounting  in  the  aggregate  to  more  than 
the  value  of  their  property  so  burned  and  destroyed,  and  to 
more  than  the  loss  or  damages  sustained  by  them,  and  (2) 
was  barred  in  part  as  to  the  amount  of  the  insurance  money 
80  received  by  them  for  the  burning  and  loss  of  such  property 
Vol.  102.— 31 
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from  sacb  insurance  companies^  which  was  slightly  in  excess 
of  one-half  of  the  appraised  and  agreed  value  of  the  entire 
property  so  burned  and  destroyed. 

The  paragraphs  of  appellee's  answer,  the  substance  of  which 
we  have  given,  proceed  upon  the  theory  that  although  the 
appellants'  property,  without  contributory  fault  on  their  part, 
was  consumed  and  destroyed  by  and  through  the  negligence 
of  the  appellee,  they  can  not  recover  the  damages  occasioned 
by  such  destruction  of  their  property  of  or  from  the  appellee, 
if  it  appear  they  were  indemnified  for  such  damages  by  con- 
tracts of  insurance  against  loss  by  fire,  unless  the  amount  of 
damages  exceed  such  indemnity,  and  then  only  to  the  extent 
of  such  excess ;  in  other  words,  the  appellee  claims  in  its  an- 
swer, that,  to  the  extent  the  appellants  were  indemnified  for 
their  damages  resulting  from  the  destruction  of  their  property 
by  fire  by  their  contracts  of  insurance  against  loss  by  fire,  it, 
the  appellee,  is  exempt  from  liability  to  them  for  such  dam- 
ages, although  the  destruction  of  their  property  by  fire  was 
caused  by  and  through  its  negligence,  without  their  contrib- 
utory fault.  These  positions  can  not  be  maintained.  The  con- 
tracts of  the  appellants  for  the  insurance  of  their  property, 
with  the  insurance  companies,  and  their  subsequent  conduct 
in  relation  thereto,  are  matters  in  which  the  appellee,  as  the 
wrong-doer,  had  no  concern,  and  which  do  not  afiect  the 
measure  of  its  liability.  So  the  law  seems  to  be  uniformly 
settled  elsewhere,  and  we  know  of  no  sufficient  reason  for 
adopting  a  diflerent  rule  of  decision  in  this  State.  Weber  v. 
Morris  and  Essex  B.  B.  Cb.,  35  N.  J.  Law,  409  (10  Am.  R. 
253) ;  Clark  v.  Wilson^  103  Mass.  219  (4  Am.  R.  532) ;  Hay- 
ward  V.  Gain,  105  Mass.  213 ;  Perrott  v.  Shearer,  17  Mich. 
47;  Merrick  v.  Brainard,  38  Barb.  574;  Peoria  M.  and  F. 
Ins.  Cb.  V  Frost,  37  111.  333;  Connecticut  M.  Life  Ins.  Cb.  v. 
New  York,  etc.,  B.  B.  Co.,  25  Conn.  265 ;  Bochingham  Mut. 
Fire  Ins.  Co.  v.  Bosher,  39  Maine,  253;  Carpenter  v.  Eastern 
Transp.  Co.,  71  N.  Y.  574. 

The  appellants  claimed  that  their  property  had  been  con- 
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sumed  and  destroyed  by  and  through  the  actionable  negli- 
gence of  the  appellee.  In  such  a  case  they  would  be  entitled 
to  recover  their  entire  loss  from  the  appellee ;  and  the  feet 
that  the  insurance  companies,  in  which  their  property  was  in- 
sured, had  paid  them  the  amount  of  such  insurance,  we  think, 
did  not  constitute  any  defence  whatever  to  the  i^pellants'  ac- 
tion. We  are  of  opinion,  therefore,  that  the  trial  court  erred 
in  overruling  the  appellants'  demurrers  to  the  second,  third 
and  fourth  paragraphs  of  appellee's  answer.  , 

But  it  is  claimed  by  appellee's  counsel  that  even  if  the  rul- 
ings of  the  court  upon  the  demurrers  to  these  paragraphs  of 
its  answer  were  erroneous,  we  ought  to  hold  upon  the  entire 
record  that  such  errors  were  harmless  and  worked  no  injury 
to  the  appellants.  We  do  not  think  so.  The  error  of  the 
court  in  these  rulings  runs  through  the  record,  and,  after  the 
evidence  is  all  in,  is  repeated  in  its  instructions  to  the  jury 
trying  the  cause.  The  jury  were  thus  instructed  by  the  court : 
^'  You  will  ascertain  from  the  evidence  the  aggregate  amount 
of  the  damage  to  the  property  named  in  the  complaint.  If 
such  amount  does  not  exceed  the  sum  paid  by  the  insurance 
companies,  as  above  stated,  you  will  return  a  verdict  for  de- 
fendant; if  it  does,  you  will  ascertain  the  excess,  and,  having 
added  six  per  cent,  interest  on  such  excess  from  the  date  of 
the  fire  until  now,  return  a  verdict  for  the  plaintiflfe  for  such 
excess  and  interest."  This  instruction,  as  we  have  seen,  is 
not  the  law;  but  it  was  a  repetition  to  the  jury  of  the  error 
of  the  court  in  its  rulings  upon  the  demurrers  to  the  several 
paragraphs  of  appellee's  answer.  It  will  not  do  to  say,  we 
think,  of  such  a  continuing  error  running  through  the  record, 
that  it  is  a  harmless  error.  At  all  events,  common  feirness 
seems  to  require  that  the  appellants  should,  at  least,  have  an 
opportunity  to  try  their  cause  freed  from  such  entangling 
errors. 

In  speaking  of  the  claim  of  the  wrong-doer  to  the  benefit 
of  insurance  money  received  by  the  injured  party,  a  recent 
writer  on  the  law  of  damages  says :  "  There  can  be  no  abate- 
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ment  of  damages  on  the  principal  or  partial  compensation 
received  for  the  injury,  where  it  comes  from  a  collateral 
source,  wholly  independent  of  the  defendant,  and  is  as  to 
him  res  inter  alios  acta.  *  *  *  Nor  will  proof  of  money 
paid  to  the  injured  party  by  an  insurer  or  other  third  person, 
by  reason  oi  the  loss  or  injury,  be  admissible  to  reduce  dam- 
ages in  fiivor  of  the  party  by  whose  fault  such  injury  was 
done.  The  payment  of  such  moneys  not  being  procured  by 
the  defendant,  and  they  not  having  been  either  paid  or  re- 
ceived to  satisfy  in  whole  or  in  part  his  liability,  he  can  de- 
rive no  advantage  therefrom  in  mitigation  of  damages  for 
which  he  is  liable.  As  has  been  said  by  another,  to  permit 
a  reduction  of  damages  on  such  a  ground  would  be  to  allow 
the  wrong-doer  to  pay  nothing,  and  take  all  the  benefit  of  a 
policy  of  insurance  without  paying  the  premium."  1  Suth- 
erland Damages,  p.  242. 

The  doctrine  here  declared  was  recognized,  approved  and 
acted  upon  by  this  court,  in  Sherlock  v.  Allingy  44  Ind.  184.  In 
that  case,  a  similar  defence  was  interposed  to  that  pleaded  by 
the  appellee  in  the  second,  third  and  fourth  paragraphs  of  its 
answer,  in  the  case  in  hand.  In  considering  this  defence  the 
court  there  said:  "  It  proposes  to -use,  as  a  defence  to  dam- 
ages resulting  from  the  wrongful  act  of  the  defendants,  by 
way  of  sel^off,  recoupment,  or  in  mitigation  of  such  damages, 
pecuniary  benefits  received  by  the  injured  party,  to  which  the 
defendants  had  not  contributed,  and  not  resulting  fi*om^  or 
connected  with,  the  act  causing  the  death — benefits,  which  it 
is  fair  to  presume  would  have  been  realized  at  a  future  dayj 
without  the  aid  of  their  wrongful  act/'  So,  in  OAio,  cfc.,  R. 
W.  Co,  V.  Dickerson,  59  Ind.  317,  it  was  held  by  this  court 
that  the  feet  that  the  salary  of  a  person,  injured  through  the 
negligence  of  the  defendant,  is  paid  by  his  employer  during 
the  time  he  is  disabled  by  such  injury,  can  not  mitigate  the 
damages  such  injured  party  may  recover,  in  an  action  therefor. 

In  their  exhaustive  briefs  of  this  cause,  the  appellants' 
learned  counsel  have  ably  discussed  a  number  of  alleged  er- 
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rors  of  law  occurring  at  the  trial  and  duly  excepted  to.  But 
as  these  errors  may  not  occur  again^  upon  a  new  trial  of  this 
cause,  we  need  not  and  do  not  extend  this  opinion  in  the  con- 
sideration and  decision  of  the  questions  thereby  presented. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrers  to  the 
second,  third  and  fourth  paragraphs  of  answer,  etc. 

NiBULCK,  J.,  expressed  no  opinion  in  this  case. 

Filed  Jane  25, 1885 ;  petition  for  a  rehearing  overruled  Sept.  23, 1885. 
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WTLL.—Chntingmt  Dciwc— /?Uea<a«y.— By  one  clause  of  her  will  a  tea-  '^^  ^^ 
tatriz  devised  all  of  her  property  to  her  husband  for  life.  Another 
clause  provided  that,  "  If  my  husband  survive  me,  I  desire  at  his  death 
that  all  I  may  own  or  be  possessed  of  shall  go  to  and  become  the  prop- 
erty of  my  well  beloved  step-daughter/'  naming  her.  These  were  the 
only  dispositions  of  this  property.  The  husband  died  before  the  death 
of  the  testatrix. 

JJe^tbat  as  to  the  property  in  question  the  testatrix  died  intestate. 

From  the  Cass  Circuit  Court. 
D.  D.  Dyieman  and  D.  C.  Justice,  for  appellant. 
D.  B.  McCkynnelly  R.  Magee  and  8.  T.  MeCkmnellj  for  ap- 
pellees. 

Black,  C— On  the  13th  of  November,  1879,  Ruth  A. 
Burrow,  then  the  wife  of  Joseph  M.  Burrow,  with  whom  she 
resided  at  Logansport,  in  this  State,  executed  her  last  will 
and  testament,  whereby  she  made  dispositions  of  property 
as  follows: 

^^ First.  I  direct  that  all  my  just  debts  and  fimeral  expenses 
shall  be  promptly  paid,  as  soon  as  possible  after  my  death. 

^'Second.  I  hereby  bequeath  and  devise  to  my  beloved  hus- 
band, Joseph  M.  Burrow,  all  my  property,  both  real  and 
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personal^  of  every  deficription  whatever,  for  and  during  his 
natural  life. 

*' Thirdly.  At  the  death  of  my  said  husband,  should  he  out- 
li\(e  me,  or  as  soon  as  may  be  after  my  death  without  the  sac- 
rifice of  property,  I  desire  that  a  suitable  monument  or 
monuments  be  put  to  all  the  graves ;  that  they  may  be  marked 
in  an  unostentatious  manner :  Harriet  Farlow,  who  died  Jan- 
uary 30th,  1873 ;  Mary  Taintor,  who  died  June  7th,  1873 ; 
Mahala  Danforth,  who  died  May  29th,  1879;  Joseph  M. 
Burrow  and  Buth  A.  Burrow.  The  names  may  all  be  put 
on  one  monument  if  my  executor  and  legatees  are  so  dis- 
posed, and  no  use  shall  be  made  of  my  property  or  no  in- 
come appropriated  to  personal  use,  until  such  monument  or 
monuments  shall  be  erected. 

^^Fowrthly.  If  my  husband  survive  me,  I  desire  at  his  death 
that  all  I  inay  own  or  be  possessed  of  shall  go  to  and  be- 
come the  property  of  my  well  beloved  step-daughter,  Har- 
riet E.  Gibson,  now  living  in  Lafayette,  Indiana,  subject  to 
the  provision  of  article  third.  If  I  survive  my  husband,  all 
or  anything  I  may  become  possessed  of  through  his  death  I 
desire  shall  be  divided  equally  between  my  step-son,  John  F. 
Burrow,  and  step-daughters,  Aletta  J.  Baker  and  Harriet  E. 
Gibson.  I  promised  $20  to  the  W.  F.  M.  Society ;  I  have 
only  paid  $5.  This  I  consider  a  debt,  and  desire  paid;  also, 
desire  that  a  locket  worth  at  least  $5  be  purchased  for  my 
namesake,  and  my  picture  be  put  in  it,  Ruth  A.  Washburn, 
if  I  have  not  given  it  previous  to  my  death.'* 

She  appointed  John  F.  Burrow  as  executor  of  said  will. 
Her  said  husband  died  on  the  17th  of  March,  1880,  and  she 
died  on  the  29th  of  July,  1880.  Her  said  will  was  duly  ad- 
mitted to  probate. 

At  the  date  of  the  execution  of  said  will  the  testatrix  was 
the  owner  in  fee  simple  of  certain  real  estate  in  Logansport, 
and  she  still  owned  it  at  her  death.  She  was  the  second  wife 
of  her  said  husband,  by  whom  she  had  no  children. 

This  was  an  action  for  partition  of  said  real  estate,  instituted 
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by  the  appellee  Charles  E.  Seymour,  one  of  the  heirs  at  law 
of  said  testatrix,  against  another  heir  at  law  and  her  step- 
children named  in  the  will ;  and  the  question  involved  is, 
whether  said  real  estate  is  the  property  of  the  appellant,  said 
Harriet  E.  Gibson,  or,  as  the  court  below  decided,  the  prop- 
erty of  the  heirs  at  law  of  the  testatrix. 

By  the  second  clause  of  the  will  the  property  in  question 
was  devised  to  the  husband  of  the  testatrix  for  his  life.  His 
death  before  that  of  the  testatrix  prevented  the  taking  effect 
of  this  devise.  By  the  second  provision  of  the  fourth  clause 
she  gave  all  the  property  of  which  she  became  possessed 
through  his  death  to  her  step-children. 

Other  portions  of  the  will  directed  the  payment  of  her 
debts,  the  erection  of  a  monument  or  monuments,  the  pay- 
ment of  what  she  had  promised  to  the  W.  F.  M.  Society,  and 
the  purchase  of  a  locket  for  her  namesake ;  but  the  only  dis- 
position made  of  the  real  estate  in  question  except  to  her  hus- 
band for  his  life,  was  that  contained  in  the  first  portion  of 
the  fourth  clause,  as  follows :  "  If  my  husband  survive  me,  I 
desire,  at  his  death,  that  all  I  may  own  or  be  possessed  of 
shall  go  to  and  become  the  property  of  my  beloved  step- 
daughter, Harriet  E.  Gibson,  now  living  in  Lafisiyette,  Indi- 
ana, subject  to  the  provision  of  article  third.*' 

This  language  is  plain;  its  meaning  is  obvious.  We  are 
not  at  liberty  to  qualify  or  control  such  language  in  a  will  by 
conjecture  or  doubt  arising  from  extraneous  facts. 

The  devise  of  the  real  estate  in  question  to  the  appellant  is 
contingent  in  form,  and  no  transposition  of  the  language  of 
the  will,  which  does  not  modify  the  meaning,  can  be  made  so 
as  to  render  the  devise  other  than  a  contingent  one. 

We  may  conjecture  that  the  testatrix  failed  through  inad- 
vertence to  express  her  intention  as  she  would  have  done  if 
her  attention  had  been  called  by  another  person  to  the  mat- 
ter about  which  the  parties  to  this  suit  are  now  through  it 
contending.  But  courts  cim  no  more  make  a  portion  of  a 
will  than  they  can  make  an  entire  will. 
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We  can  not  say  that  the  testatrix  by  her  will  gave  the  real 
estate  in  question  to  the  appellant  in  fee  simple  merely  sub- 
ject to  the  life-estate  previously  given  to  the  husband  of  the 
testatrix.  She  plainly  made  the  devise  of  this  real  estate  to 
the  appellant  contingent  upon  an  event  which  did  not  hapjien. 

She  made  no  expression  of  intention  in  regard  to  this  prop- 
erty in  the  event  that  she  should  survive  her  husband ;  and 
there  is  nothing  left  for  us  but  to  conclude,  with  the  court 
below,  that  as  to  this  property  she  died  intestate. 

Per  Curiam. — ^UiK)n  the  foregoing  opinion,  the  judgment 
is  affirmed,  at  the  costs  of  the  appellant. 

Filed  April  26,  1885. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — We  have  carefully  studied  the  briefs  origi- 
nally filed  and  those  filed  on  the  petition  for  a  rehearing,  and 
can  not  find  any  reason  for  departing  from  the  rule  declared 
in  our  former  opinion. 

The  rights  of  the  appellant  to  the  property  she  claims  de- 
pend upon  the  construction  of  the  will  of  her  step-mother> 
Ruth  A.  Burrow.  The  will,  set  out  in  our  former  opinion^ 
devises  to  the  appellant's  father  and  the  testatrix's  husband 
an  estate  for  life  in  her  property,  makes  provision  for  the 
payment  of  debts,  for  the  erection  of  monuments,  and  for  the 
appointment  of  an  executor.  The  only  provisions  in  the  will 
which  directly  afiect  the  appellant  are  the  following : 

^^ Fourthly.  If  my  husband  survive  me,  I  desire  at  his  death 
that  all  I  may  own  or  be  possessed  of  shall  go  to  and  become 
the  property  of  my  well  beloved  step-daughter,  Harriet  E. 
Gibson,  now  living  in  Lafayette,  Ind.,  subject  to  the  provision 
of  article  third.  If  I  survive  my  husband,  all  or  anything 
I  may  become  possessed  of  through  his  death  I  desire  shall 
be  divided  equally  between  my  step-son,  John  F.  Burrow,  and 
step-daughters,  Aletta  J.  Baker  and  Harriet  E.  Gibson." 

If  it  were  not  for  the  earnestness  and  apparent  sincerity  of 
counsel,  we  should  not  feel  justified  in  devoting  additional 
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time  or  space  to  the  question^  for^  to  our  minds^  it  is  clear 
that  the  provisions  of  the  will  are  not  doubtAil  or  obscure. 
In  one  event  only  is  Harriet  E.  Gibson  to  take  the  property 
of  her  step-mother,  the  testatrix^  and  that  is  in  the  event  that 
the  husband  of  the  testatrix  should  survive  her.  We  can  not 
inquire  why  the  step-mother  chose  to  make  the  devise  to  her 
step-child  depend  upon  the  contingency  of  the  father's  sur- 
vival. It  is  not  the  duty  of  the  courts,  nor  is  it  within  their 
power,  to  search  for  the  reasons  which  influenced  a  testator  to 
annex  a  condition  to  a  devise;  their  duty  is  to  ascertain 
whether  there  is  a  contingency,  and  its  character  and  effect* 
The  devise  to  Mrs.  Gibson  is  made  to  depend  upon  the  con- 
tingency of  her  &ther  outliving  his  wife,  and  the  courts  can 
not  destroy  the  force  of  a  clause  so  clearly  and  fully  framed 
as  the  one  before  us. 

There  is  no  absolute  devise  to  Mrs.  Gibson,  and  unless  the 
court  inserts  such  a  devise  in  the  will,  she  can  not  take  the 
property  of  the  testatrix.  Not  only  is  there  no  absolute  de- 
vise, but  there  is  a  conditional  one,  and  the  contingency  is 
the  event  of  the  survival  of  the  husband  of  the  testatrix.  It 
is  a  &miliar  rule  that  the  express  mention  of  one  thing  im* 
plies  the  exclusion  of  all  others,  and  under  this  rule  it  must 
be  held  that  expressly  making  the  devise  depend  upon  the 
happening  of  a  given  event  excludes  the  inference  that  the 
devise  was  intended  to  be  an  absolute  one. 

Mrs.  Gibson  can  only  take  as  the  will  provides,  and  as  the 
will  makes  the  devise  depend  upon  a  contingency,  she  can  not 
take  absolutely.  She  can  claim  only  under  the  will,  for  she 
is  not  an  heir,  and  can  take  only  upon  the  condition  expressly 
created  by  the  will,  and  as  that  condition  failed,  so,  also,  did 
her  claim  as  sole  devisee. 

We  are  bound  to  adhere  to  the  words  of  the  will  unless 
there  is  doubt,  confusion  or  obscurity,  and  there  is  nothing- 
of  the  kind  here.  Redfield  says  there  is  no  rule  of  con* 
struction  "  of  more  universal  application,  both  here  and  in 
England,  than  that  the  plain  and  unambiguous  words  of  the 
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will  must  prevail,  and  are  not  to  be  controlled,  or  qualified,  by 
any  conjectural,  or  doubtful  constructions,  growing  out  of  the 
situation,  circumstances,  or  condition,  either  of  the  testator, 
his  property,  or  his  family/^     1  Redf  Law  of  Wills,  p.  430. 

Another  author  says :  "  Devises,  limited  in  clear  and  ex- 
press terms  of  contingency,  do  not  take  effect,  unless  the 
events  upon  which  they  are  made  dependent  happen/'  1  Jar^ 
man  Wills  (4  Am.  ed.),  p.  743. 

At  another  place  this  author  says :  "An  estate  will  be  con- 
strued to  be  contingent,  if  clearly  so  expressed,  however  ab- 
surd and  inconvenient  may  be  the  consequences  to  which  such 
a  construction  may  lead,  and  however  inconsistent  with  what 
may  be  conjectured  would  have  been  the  testator's  actual 
meaning,  if  his  attention  had  been  drawn  to  these  consequen- 
ces."    1  Jarman  Wills,  p.  744. 

The  authorities  are  not  divided  upon  the  proposition  that 
courts  can  not,  except  in  the  clearest  cases,  change  by  trans- 
position, alteration,  subtraction  or  substitution,  the  words  of 
a  will,  but  must  take  them  as  they  are  written.  Shimer  v. 
Mann,99  Ind.  190,  see  auth.  cited  pp.  195, 196  (60  Am.  R. 
82) ;  Rupp  V.  Eberly,  79  Pa.  St.  141 ;  Yeamshaw^s  Appeal^ 
25  Wis.  21. 

The  language  of  the  will  gives  Mrs.  Gibson  the  whole  es- 
tate only  upon  the  condition  that  the  husband  of  the  testa- 
trix survives  her.  No  precise  form  of  words  is  necessary  to 
create  a  condition.  As  said  in  Stilwell  v.  Knapper,  69 
Ind.  558  (35  Am.  R.  240):  "The  word  'condition'  is  not 
necessary  to  the  creation  of  a  condition.  Any  words  that 
convey  the  proper  meaning  will  create  a  condition ; "  see  page 
570.  There  are  many  cases  illustrating  this  general  doctrine 
and  applying  it  to  cases  like  the  present.  In  the  well  con- 
sidered case  of  Yeamshaw's  Appeal,  supra,  the  question  was 
considered  and  decided  as  we  have  decided  it. 

In  the  case  of  Illinois  Land  and  Loan  Co.  v.  Bonner,  75  III. 
316,  it  was  said :  "  Did  Bogle  and  Trulear  take  anything  un- 
der the  will  ?     We  are  of  the  opinion  they  did  not  for  the  rea- 
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son  that  the  contingency  upon  which  they  were  to  take  never 
happened.  They  were  to  take  only  ^  in  case  both  said  sister 
and  brother  should  die  without  issue  prior  to  attaining  the 
ages  of  eighteen  and  twenty-one  respectively.'  The  sister 
and  brother  did  both  die  without  issue,  but  they  did  not  both 
die  prior  to  their  attaining  those  ages  respectively.  One  did, 
and  the  other  did  not,  the  brother  dying  before  reaching  the  age 
of  twenty-one,  but  the  sister,  not  until  after  having  reached 
the  age  of  eighteen.  The  terms  of  this  devise  over  are 
clear,  and  free  irom  the  least  ambiguity.  It  seems  plain  that 
the  devise  is  contingent  upon  the  fiict  of  both  Rosalie  and 
Percy  dying  before  reaching  the  ages  of  eighteen  and  twenty- 
one  respectively.  *  *  *  The  testatrix  did  not  in 
her  will  provide  for  the  events  that  have  happened,  that  is, 
of  her  sister  dying  over  eighteen  and  the  brother  under  twen- 
ty-one. In  such  case,  the  court  will  not  provide  for  the  un- 
foreseen events.  ^  Where  the  testator,  in  the  disposition  of 
his  property,  overlooks  a  particular  event,  which,  had  it  oc- 
curred to  him,  he  would  in  all  probability  have  provided 
against,  the  court  will  not  rectify  the  omission  by  implying 
or  inserting  the  necessary  clause ;  conceiving  it  would  be  too 
much  like  making  a  will  for  the  testator,  rather  than  con- 
struing that  already  made.'  "     2  Roper  Legacies,  p.  1464. 

We  have  perhaps  cited  more  authorities  upon  this  branch 
of  the  discussion  than  necessary,  but  we  have  been  induced 
to  do  so  by  the  zeal  and  earnestness  of  counsel. 

Counsel  for  appellants  complain  that  their  authorities  were 
not  discussed,  and  infer  that  they  were  not  considered.  Their 
inference  is  erroneous ;  it  does  not  follow  that  because  au- 
thorities are  not  discussed  in  detail,  in  the  opinion,  that  they 
have  not  had  consideration. 

Many  authorities  are  cited  to  the  effect  that  courts  must 
ascertain  and  give  force  to  the  intention  of  the  testator,  and 
we  yield  undoubting  assent  to  this  familiar  and  rudimental 
doctrine,  but  we  can  not  perceive  that  it  aids  counsel,  for  all 
the  authorities  agree  that  the  intention  is  to  be  gathered  from 
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the  language  of  the  will ;  that  it  must  be  the  testator's  in* 
tention  as  thus  manifested  that  is  given  effect^  and  not  the 
views  of  the  court  as  to  what  the  will  should  have  provided^ 
and  that  the  court  can  not  supply  words  to  give  the  instru- 
ment a  different  meaning  from  that  which  the  language  used 
ordinarily  conveys. 

It  is  contended  that  the  intention  of  the  testatrix  was  to 
make  a  disposition  of  her  entire  estate,  and,  therefore,  that 
she  intended  to  make  an  absolute  devise  to  Mrs.  Gibson. 
There  is  in  this  argument  a  plain  &Ilacy;  the  conclusion 
does  not  follow  from  the  premise,  and  the  premise  is  not  well 
assumed.  The  words  of  the  will  give  an  estate  to  Mrs.  Gib- 
son on  a  contingency,  and  not  otherwise,  and  it  can  not  be 
assumed  that  the  testatrix  meant  the  reverse  of  what  she  says* 
Granting,  however,  the  justice  of  the  assumption,  the  con- 
clusion does  not  follow,  because  the  intention  was  not  to  dis- 
pose of  the  estate  to  Mrs.  Gibson,  except  upon  a  certain 
event,  and  the  inference  is  that  what  was  not  so  disposed  of 
went  to  the  heirs.  Waugh  v.  Rileyy  68  Ind.  482.  The  pre- 
sumption in  such  a  case  as  this  is  in  favor  of  the  heirs,  and 
where  an  estate  is  devised  to  a  stranger  upon  a  contingency, 
the  contingency  must  happen,  or  the  heirs  will  succeed  to 
the  estate  of  their  ancestor.  The  general  rule  upon  this  sub- 
ject is  thus  stated :  "  It  is  a  well  known  maxim,  that  an  heir 
at  law  can  only  be  disinherited  by  express  devise  or  necessary 
implication,  and  that  implication  has  been  defined  to  be  such 
a  strong  probability  that  an  intention,  to  the  contrary  can  not 
be  supposed."    1  Jarman  Wills,  465 ;  Rupp  v.  Eberly,  supra. 

We  are  referred  to  the  cases  of  Allen  v.  Mayfidd,  20  Ind. 
293,  Richmond  v.  Vanhoohy  3  Iredell  Eq.  581,  Dunlap  v. 
Dunlap,  4  Desaussure,  305,  Coleman  v.  Hutchenson,  3  Bibb, 
209,  in  support  of  the  proposition,  that  "  a  legacy  to  one  per- 
son for  life  with  remainder  to  another  does  not  lapse  upon 
the  death  of  the  first  taker  during  the  testator's  life,''  but 
these  cases,  it  is  evident,  can  not  exert  any  influence  here,  for 
the  question  is  not  whether  the  devise  to  the  husband  laps^ed, 
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bat  whether  the  contingency  upon  which  Mrs.  Gibson  was 
to  take  ever  happened? 

We  are  asked  to  construe  the  will  "  as  if  Joseph  M.  Bur- 
row/' the  husband,  "  had  not  been  named/'  but  this  we  can 
not  do,  for  the  words  of  the  will  are :  "  If  my  husband  survive 
me,  I  desire  at  his  death  that  all  I  may  own  or  be  possessed 
of  shall  go  to  and  become  the  property  of  my  well  beloved 
step-daughter,  Harriet  E.  Gibson.^'  To  strike  out  the  pro- 
vision creating  the  contingency  would  make  the  will  express 
a  meaning  entirely  different  from  what  its  framer  intended. 
The  case  of  Jackson  v.  Hoover y  26  Ind.  511,  is  essentially 
different  from  the  present,  for  there  the  persons  who  claimed 
the  estate  were  the  children  of  the  testator,  it  appeared  that 
he  meant  to  make  provision  for  them  all,  and  there  was  no 
language  creating  a  condition  as  there  is  here. 

The  case  of  Womraih  v.  McOormick,  51  Pa.  St.  504,  is 
not  in  point.  There  the  question  was  whether  the  remainder 
was  vested  or  contingent,  there  was  no  question  as  to  whether 
the  devise  was,  or  was  not,  a  conditional  one.  The  decision 
WBS  put  upon  the  doctrine  of  Mr.  Fearne^  that  "It  some- 
times happens  that  a  remainder  is  limited  in  words  which  seem 
to  import  a  contingency,  though  in  fact  they  mean  no  mo/e 
than  would  have  been  implied  without  them,  or  do  not  amount 
to  a  condition  precedent,  but  only  denote  the  time  when  the 
remainder  is  to  vest  in  possession .''  Here  no  estate  at  all  is 
devised  except  upon  condition  that  the  husband  shall  survive 
the  testatrix.  The  question  is  not  when  a  remainder  shall 
vest,  but  whether,  if  the  designated  contingency  does  not 
happen, there  is  any  devise  at  all.  Redfield  defines  a  condi- 
tional devise  thus :  "A  conditional  bequest  is  where  its  tak- 
ing effect  or  continuing  in  operation  depends  upon  the  hap- 
pening or  not  happening  of  some  uncertain  event.*'  2  Redf. 
Wills,  283.  This  describes  the  devise  contained  in  the  will 
under  examination,  for  the  taking  effect  of  the  bequest  de- 
pends upon  the  contingency  of  the  husband  of  the  t^'statrix 
surviving  her. 


las    442 


494  SUPREME  COURT  OF  INDIANA, 

Hodges  r.  Bales. 

The  will  does  not^  as  is  argued^  simply  fix  the  time  when 
the  devise  shall  take  effect,  but  it  provides  that  it  shall  not 
take  effect  at  all  until  the  happening  of  the  designated  con- 
tingency. Until  that  contingency  does  happen  no  estate 
passes.  A  standard  author  says :  "  Whenever  it  appears  that 
the  happening  of  an  event,  or  the  performance  of  an  act,  waa 
intended  to  operate  as  a  condition  to  precede  the  vesting  of 
a  legacy  or  devise,  it  is  essential  that  th^  event  happens,  or 
the  act  is  done,  since  no  interest  will  previously  vest  in  the 
legatee  or  devisee,  as  has  been  shown  in  the  tenth  chapter  of 
this  treatise."  1  Roper  Legacies,  760.  2  Powell  Devises,, 
251.     Petition  overruled. 

Filed  Sept  23, 1886. 
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Seduction. — OmplainL — J^tmoua  OhaOUy. —  Bdianoe  on  PromMO. — Aver- 

Idi63  &97  ments  of  previous  chastity,  or  good  repute  for  chastity,  and  that  the 

102   494|  plaintiff  relied  on  the  defendant's  promises,  are  not  essential  in  a  com- 

«plaint  hy  an  unmarried  wcfman  for  her  own  seduction. 

Same. — Averments  as  to  Means  ofSedwstion. — A  complaint  alleging,  snbstan- 
tially,  that  the  defendant  was  the  plaintiff's  suitor,  and  that  hy  his  at- 
tentions and  professions  of  affection  he  gained  her  confidence  and  im- 
portuned and  persuaded  her  to  have  sexual  intercourse  with  him,  and 
that  she,  hy  reason  of  her  confidence  in  and  love  for  him,  yielded,  etc., 
and,  also,  that  by  promising  to  marry  plaintiff  the  defendant  seduced 
and  debauched  her,  sufficiently  describes  the  means  of  the  seduction. 

Same. — Ooerdon, — Demurrer, — That  it  remains  uncertain  from  a  paragraph 
of  complaint,  whether  the  intercourse  was  had  by  means  of  force  or  by 
arts  which  amount  to  seduction,  or  both  combined,  is  not  ground  for 
demurrer. 

Same. — Eddenee, — For  a  consideration  of  evidence  held  sufficient  after 
verdict  to  support  a  charge  of  seduction,  notwithstanding  an  element  of 
coercion,  see  opinion. 

Instructions  to  Jury. — ^That  a  single  instruction,  standing  alone,  is  sub- 
ject to  criticism,  is  not  ground  for  reversal,  if,  upon  the  charge  as  a- 
whole,  the  law  is  correctly  stated  to  the  jury. 
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JuBT. — Miaoonduet  cf, — Praetice, — Where  the  trial  court  hears  affidavits  and 
counter-affidavits  upon  a  charge  of  misconduct  of  the  jury,  its  decision, 
if  supported  by  evidence,  will  not  be  disturbed. 

Sahjb. — Competef^ey  of  Juror. — BehUonahip  to  Party, — New  Trial — The  fact 
that  a  juror's  first  wife,  wlio  had  been  dead  twenty  years  or  more,  was  a 
second  cousin  of  a  party  to  the  action,  which  fact  the  juror  did  not  know 
when  he  agreed  to  the  verdict,  is  not  a  sufficient  cause  for  a  new  trial. 

WiTNEaB. — Oorroboration  cfby  Premow  Statements, — A  witness  who  has  been 
merely  contradicted  as  to  an  alleged  fact  testified  to  by  him  can  not  be 
corroborated  by  showing  that  he  related  the  same  fact  in  the  same  way 
before. 

From  the  Morgan  Circuit  Court. 

G.  W.  Grubbs,  M.  H.  Parka,  J.  H,  Jordan,  0.  Matthews, 
L.  Ferguson  and  C.  G.  Renner,  for  appellant. 

G.  A.  Adams,  J.  8.  Newby,  W.  B.  Harrison  and  W.  E. 
McCord,  for  appellee. 

Mitchell,  C.  J. — This  action  was  brought  by  Mary  M. 
Bales  against  the  appellant  to  recover  damages  for  her  se- 
duction. 

The  complaint  was  originally  in  four  paragraphs.  Pend- 
ing the  action  an  additional  paragraph  was  filed. 

Separate  demurrers  were  filed  to  the  first,  second,  third  and 
fourth  paragraphs.  The  demurrer  was  sustained  to  the  third 
and  overruled  to  the  first,  second  and  fourth,  and  the  over- 
ruling of  the  demurrer  to  these  paragraphs  is  the  first  error 


The  objections  which  counsel  make  to  the  first  paragraph 
are,  ^'  that  the  means  therein  alleged  are  not  sufficient  to  con- 
stitute seduction,  nor  is  there  any  allegation  in  this  paragraph 
to  show  that  the  woman  was  drawn  aside  from  the  path  of 
virtue,  which  she  was  herself  pursuing,  or  that  she  relied 
upon  the  means  and  promises  made  by  the  defendant."  The 
only  objection  stated  to  the  second  is,  that  it  is  alleged  therein 
"  that  she  was  coerced  and  compelled  to  submit  to  the  carnal 
intercourse  with  the  defendant."  AH  that  is  said  of  the  fourth 
is  that  it  is  similar  to  the  second,  and  that  it  is  bad  for  the 
same  reasons. 
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In  each  of  the  foregoing  paragraphs  it  is  averred^  in  sub- 
stance^ among  other  things^  that  the  plaintiff  is  an  unmarried 
woman ;  that  the  defendant  was  her  suitor^  and  by  his  visits 
and  attentions  to  and  professions  of  love  and  affection  for  her^ 
gained  her  confidence^  and  importuned  and  persuaded  her  to 
have  sexual  intercourse  with  him^  and  that  she^  by  reason  of 
her  confidence  in  and  love  for  him^  yielded  to  his  importu- 
nitieS;  and  that  pregnancy  and  the  premature  birth  of  twins 
was  the  result. 

The  first  and  fourth  paragraphs  each  contain^  in  addition  to 
the  foregoing  averments^  an  averment  of  a  promise  of  mar- 
riage^ and  that  ^^  by  reason  of  said  promises  aforesaid^  *  * 
and  by  then  and  there  undertaking  and  promising  to  marry^'' 
the  defendant  seduced  and  debauched  her. 

In  the  second  and  fourth  paragraphs  are  contained,  in  ad- 
dition to  the  other  means  alleged  to  have  been  used,  aver- 
ments, in  effect,  that  the  defendant  coerced  and  compelled  her 
to  submit  to  sexual  intercourse  with  him.  It  is  not  averred 
in  either  paragraph  that  the  plaintiff  was  previously  chaste, 
or  of  good  repute  for  chastity. 

An  averment  of  previous  chastity,  or  good  repute  for  chas- 
tity, is  not  essential  in  a  complaint  by  an  unmarried  woman 
for  her  own  seduction.  This  was  directly  ruled  in  Bed  v. 
Rinker,  29  Ind.  267.  It  was  not  necessary  that  the  means 
used  should  have  been  more  particularly  described,  nor  was 
it  necessary  to  aver  that  the  plaintiff  relied  on  the  defendant's 
promises.  Hart  v.  Walker,  77  Ind.  331 ;  Bees  v.  Oupp,  59 
Ind.  566. 

That  the  second  and  fourth  paragraphs  contained  aver- 
ments, that,  in  addition  to  the  other  means  used,  the  intercourse 
was  had  by  means  of  coercion  and  compulsion,  did  not  make 
them  subject  to  demurrer.  We  agree  with  appellant's  coun- 
sel that  seduction  can  not  be  accomplished  by  force  alone, 
but  the  other  averments,  with  which  those  objected  to  are 
coupled,  make  a  case  of  seduction.  If  the  arts  and  wiles  set 
out  were  employed  to  gain  the  plaintiff's  confidence,  and  her 
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consent  was  finally  obtained  through  persuasion  and  force 
combined^  we  are  not  prepared  to  say  that  this  would  not  be 
seduction.  That  it  remains  uncertain  whether  the  intercourse 
was  had  by  means  of  force,  or  by  arts  which  amount  to  se- 
duction, or  both  combined,  was  not  a  ground  for  demurrer. 
There  was  no  error  in  overruling  the  demurrer  to  these  para- 
graphs of  the  complaint. 

It  is  assigned  for  error  that  the  court  erred  in  overruling 
the  appellant^s  motion  for  a  new  trial,  and  the  first  point  urged 
under  this  assignment  is  that  the  evidence  does  not  sustain 
the  verdict.  It  is  insisted  that  if  the  plaintiff's  account  of 
the  matter  be  accepted  as  true,  it  makes  a  case  of  rape,  and 
not  of  seduction. 

The  substance  of  the  plaintiff's  testimony  was,  that  the 
defendant  had  been  her  suitor;'  that  he  solicited  her  in  mar- 
riage; that  she  had  consented;  that  he  had  asked  her  to  wait 
for  him ;  that  on  account  of  his  mother  he  could  not  (hen 
marry ;  that  defendant's  mother  was  an  aged,  palsied  invalid 
and  in  infirm  health,  and  that  he  and  his  mother  composed 
the  family  at  that  time;  that  he  procured  plaintiff  to  come 
and  live  with  his  mother,  to  nuhse  and  care  for  her;  that 
soon  after  she  went  to  care  for  his  mother  and  household,  he 
came  to  her  bed,  in  the  room  occupied  by  the  invalid  mother, 
while  she  was  asleep  at  night,  and  carried  her  bodily  across 
the  hall  to  his  own  room  in  her  night-clothes ;  that  she  re- 
sisted, and  he  compelled  her  to  stay,  locking  the  door,  and 
refusing  to  let  her  go.  She  testified  that  he  tried  to  persuade 
her  to  yield  to  him  by  telling  her  he  would  marry  her  if  any 
trouble  resulted;  he  also  told  her  he  would  have  his  brother, 
Perry^  move  into  the  house  and  take  care  of  his  mother,  and 
he  would  marry  her  in  any  event.  She  refused  consent  and 
struggled  to  get  away,  and  he  held  her  fast.  She  tried  to 
make  an  outcry,  but  could  make  no  one  hear.  She  tried  to 
get  his  arm  loose  but  could  not,  and  finally,  worn  out  between 
entreaty  and  force,  she  submitted.  The  plaintiff  testified  that 
Vol.  102.— 32 
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the  defendant  had  intercourse  i/vith  her  on  other  occasions^ 
and  adds,  that  it  was  always  against  her  will.  The  defendant 
denied  having  had  any  sexual  intercourse  at  all  with  plaintiff. 
Over  an  instruction  which  told  the  jury,  in  substance,  that 
if  they  believed  from  the  evidence  that  the  plaintiff  yielded 
to  the  defendant  on  account  of  force  or  coercion,  they  should 
find  for  him,  the  jury  nevertheless  found  for  the  plaintiff. 
We  can  not  say  that  the  evidence  does  not  support  the  verdict. 
We  do  not  mean  to  say  that  an  ordinary  complaint  for  seduc-^ 
tion  alone  would  be  supported  by  proof  of  intercourse  had 
under  compulsion  without  any  promises  or  persuasion,  such 
as  would  constitute  seduction,  but  the  complaint  in  this  case, 
taking  all  its  allegations  together,  combines  an  action  for 
damages  for  seduction  with  one  for  assault  and  battery  and 
resulting  injury.  Although  neither  paragraph  of  the  com- 
plaint was,  on  that  account,  subject  to  a  general  demurrer, 
the 'defendant  might,  perhaps,  had  he  chosen,  have  required 
the  plaintiff  to  state  her  several  causes  of  action  in  separate 
paragraphs,  but  with  his  consent  the  whole  was  tried  together, 
and  we  think  he  can  not  now  complain.  Assuming  the  iacta 
testified  to  by  the  plaintiff  to  be  true,  she  might  have  main- 
tained an  action  for  the  injury  in  either  form.  Besides,  tak- 
ing the  testimony  as  we  find  it,  we  are  of  opinion  that  it  sup- 
ports the  charge  of  seduction,  notwithstanding  the  element 
of  coercion  found  in  the  plaintiff's  account  of  the  affair. 
Taking  it  as  true,  that  the  defendant,  as  suitor,  had  won  the 
confidence  and  affection  of  the  plaintiff;  that  he  had  been  ac- 
cepted as  her  prospective  husband;  that  although  carried 
bodily  to  and  detained  in  his  room  by  force,  his  pledges  of 
fidelity  to  her  were  then  repeated  and  renewed,  we  can  not 
now  undertake  to  separate  and  determine  the  effect  which 
these  promises  and  persuasions  may  have  had  in  inducing  her 
to  yield  assent  to  the  wishes  of  one  in  whom  she  confided. 
Presumably,  if  no  relations  of  confidence  had  existed  between 
them,  he  would  have  entered  upon  no  such  bold  adventure^ 
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nor  would  she  so  readily  have  become  a  victim  to  be  carried 
off  in  that  fikshion. 

Error  is  also  predicated  upon  instructions  given  by  the 
court.  Without  undertaking  to  go  over  the  instructions  in 
detail,  it  is  sufficient  to  say  that  after  a  careful  examination 
of  all  of  them,  we  are  of  opinion  that  the  law  of  the  case 
was  feirly  stated  to  the  jury  by  the  court.  That  a  single  in- 
struction standing  alone  may  be  justly  subject  to  criticism  is 
not  ground  for  reversal  if,  upon  considering  the  charge  as  a 
whole,  the  law  is  correctly  stated  to  the  jury.  Judged  by  thia 
standard  the  appellant  has  no  cause  to  complain. 

Complaint  is  also  made  that  some  of  the  instructions  asked 
by  the  defendant  were  modified  by  the  court,  but  in  the  con- 
dition in  which  we  find  the  record  we  are  unable  to  determine 
what  modifications  were  made  of  the  instructions  asked. 

The  learned  counsel  for  appellant,  in  their  brief,  discuss 
numerous  alleged  instructions  refused,  under  an  evident  mis- 
apprehension of  the  record.  We  are  referred  to  instructions' 
supposed  to  be  found  on  pages  64  to  75  of  the  transcripts 
Upon  examination  of  the  record  we  find  the  pages  of  the 
transcript  numbered  consecutively  from  1  to  61,  following 
which  is  page  76,  leaving  a  hiatus  from  61  to  76.  We  find 
no  instructions  in  the  record  except  those  given  by  the  court. 

It  is  next  claimed  that  error  intervened  on  account  of  mis- 
conduct of  the  jury:  1.  In  leaving  the  jury-room,  with  the 
consent  of  the  bailiff,  and  going  into  the  court-room  during 
the  recess  of  the  court,  where  the  papers  and  pleadings  in 
the  cause  and  law-books  were  lying  on  the  table.  2.  In 
permitting' the  bailiff  to  remain  in  the  jury-room  with  them 
during  their  deliberations.  3.  In  going  into  the  sheriff's 
office  while  they  were  deliberating  on  their  verdict,  and 
looking  out  of  the  window.  4.  In  arriving  at  their  verdict 
by  lot. 

Upon  all  these  questions  the  court  below  heard  the  affida- 
vits imputing  the  alleged  misconduct,  and  also  heard  the  tes- 
timony of  the  bailiff  and  some  of  the  jurors  in  denial  of  the 
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inculpatory  facts  imputed  to  them^  and  upon  such  hearing 
decided  in  fevor  of  the  regularity  of  the  conduct  of  the  jury. 
The  rule  is  that  when^upon  such  inquiry^  the  decision  of  the 
court  is,  as  it  is  in  this  case,  supported  by  evidence^  it  will 
not  be  disturbed.    Epps  y.  l^aUypod,  p.  539^  and  cases  cited. 

It  is  next  contended  that  the  court  erred  in  excluding  cer- 
tain evidence,  which  was  proposed  on  behalf  of  the  appellant 
by  the  witnesses  Manly  and  Vandeventer.  Manly  had  tes- 
tified on  behalf  of  the  appellant  that  about  four  years  before 
the  alleged  seduction  he  had  seen  the  plaintiff  and  her  cousin, 
Joseph  Bolin,  a  young  man,  lying  in  a  fence  comer  in  an 
orchard,  and  that  when  they  saw  him  they  jumped  up  and 
looked  confused.  One  Bateman  Bolin  was  called  as  a  wit- 
ness on  plaintiff's  behalf,  and  testified  that  he  was  present  at 
the  alleged  occurrence ;  that  plaintiff  and  his  brother  Joseph 
were  out  in  the  peach  orchard  getting  peaches  on  the  occasion 
referred  to,  and  were  not  in  a  fence  corner,  nor  lying  down, 
and  that  he  and  Manly  went  out  to  the  orchard  together,  and 
that  nothing  of  the  character  testified  to  by  Manly  occurred. 
The  defendant  then  proposed  to  prove  by  Manly  and  Vande- 
venter that  within  a  week  after  the  alleged  occurrence.  Manly 
had  related  it  to  Vandeventer  substantially  as  he  had  testi- 
fied on  the  stand.  Upon  objection  the  testimony  of  botb¥ras 
excluded,  and  we  think  properly. 

Where  a  witness  is  impeached  by  showing  that  he  has  made 
statements  out  of  court  in  conflict  with  those  made  in  court, 
he  may  be  corroborated  by  showing  that  he  has  also  made 
statements  in  harmony  with  his  testimony.  Coffin  v.  Ander- 
son,  4  Blaekf.  395 ;  Broohbanh  v.  State,  ex  rd.,  55  Ind.  169. 
We  know  of  no  rule,  however,  which  authorizes  the  corrobora- 
tion of  a  witness  who  has  been  contradicted  as  to  an  alleged 
fiict  testified  to  by  him,  by  showing  that  he  related  the  same 
feet  in  the  same  way  before.  If  it  had  been  shown  in  im- 
peachment of  him  that  he  had  related  the  same  feet  differ- 
ently, then  within  the  rule  it  might  have  been  shown  in  cor- 
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roboration  that  he  also  related  it  consistent  with  his  testimony. 
Carter  v.  Ckirter,  79  Ind.  466. 

While  the  jury  were  being  impanelled^  one  William  D. 
Hastings  was  called  and  accepted  as  a  juror.  On  his  voire 
dire  he  testified  that  he  was  not  related  by  blood  or  marriage 
to  the  plainti£F.  After  the  verdict  was  returned  the  defend- 
ant, with  his  motion  for  a  new  trial,  presented  an  affidavit,  in 
which  he  alleged  that  he  was  surprised  by  the  fact,  that  he 
had  learned  since  the  jury  was  impanelled  that  a  deceased  wife 
of  Hastings  was  a  second  cousin  of  the  plaintiff,  and  that  he 
was  influential  in  behalf  of  plaintiff  on  the  jury.  This  was 
assigned  as  a  cause  for  a  new  trial.  The  affidavit  of  Hastings 
was  received,  in  which  it  was  shown  that  his  first  wife^s 
maiden  name  was  Baker ;  that  she  had  died  in  1862 ;  that  he 
had  learned  since  the  return  of  the  verdict  that  his  deceased 
wife  and  the  plaintiff  were  second  cousins,  and  that  the  &ct 
was  not  known  to,  and  had  no  influence  upon,  him.  The 
point  merits  no  further  consideration. 

Finally,  it  is  contended  that  the  testimony  of  the  plaintiff 
bears  upon  its  face  the  impress  of  improbability ;  that  she 
was  shown  to  have  indulged  in  vulgar  speeches  and  songs, 
indelicate  and  imprudent  conduct;  that  her  reputation  for 
chastity  was  not  above  suspicion,  and  much  more  to  her  dis- 
credit, and  that  as  the  verdict,  so  far  as  respects  the  fact  of  se- 
duction and  intercourse,  rested  on  her  unsupported  testimony, 
which  the  defendant  positively  denied,  the  appellant  has  on 
the  whole  suffered  wrong. 

Looking  at  the  testimony  of  the  defendant,  and  that  given 
in  his  behalf,  and  this  view  would  seem  to  be  reasonably  well 
supported.  The  fact  remains,  however,  that  it  was  proved, 
and  not  denied  by  the  defendant,  that  he  was  frequently  her 
escort  in  public  places;  that  to  some  extent  at  least  he  sought 
her  society,  and  was  regarded  as  her  suitor.  She  was  en- 
trusted with  the  care  of  his  invalid  mother.  Many  witnesses 
testified  to  her  good  reputation,  and  that  no  ill  was  ever 
spoken  of  her  until  she  became  involved  in  the  ruin  suffered 
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by  the  wrong  of  some  one.  Against  the  defendant's  positive 
denial  stood  her  explicit  statement  that  he  was  the  author  of 
her  misfortune,  and  a  jury  of  their  own  selection,  directed  by 
a  careful  and  intelligent  judge,  believed  her  rather  than  him. 
That  there  was  occasion  for  such  an  investigation  is  to  be  de- 
plored. The  occasion  having  arisen,  and  the  investigation 
had,  before  a  tribunal  fitly  adapted  to  ascertain  the  truth,  we 
can  not,  in  view  of  all  the  evidence,  disturb  the  conclusion 
there  reached. 

The  judgment  is  affirmed,  with  costs. 

illed  Jane  17,  1885 ;  petition  for  a  rehearing  oyermled  Sept  17,  1885. 
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Walker  v.  Tnfe  State. 

tCaiMmAL  Law.— Cbmpeteiicy  of  Juror. -—Opinion  aa  to  OuUtor  Innoeenee, — 
Oonvenations  with  TTtCnesses.— An  opinion  formed  from  conversations  with 
'"  witnesses  of  the  transaction  **  absolutely  disqualifies  a  person  from 
serving  as  a  juror  in  a  criminal  cause,  but  this  disqualification  applies 
'only  to  opinions  formed  from  conversations  with  witnesses  to  the  trans- 
action constituting  the  gravamen  of  the  offence  charged,  and  not  to  opin- 
ions based  upon  conversations  with  witnesses  to  some  merely  incidental 
or  collateral  matter  connected  with  the  trial. 

Same.— Discretion  qf  Trial  Cbtiri.— The  judge  who  presides  at  the  trial  shoold 
be  permitted  to  exercise  a  large  discretion  in  determining  the  weight  and 
relative  importance  which  should  be  given  to  the  answers  of  a  juror  to 
questions  touching  his  qualifications  to  serve. 

Same. — Evidence, — Family  Relaiiona  (/  Deeeaaedy  rfc — iVesiw^^lion. — Where, 
in  a  prosecution  for  murder,  a  witness  testifies  to  his  relationship  with 
the  deceased,  and  also  to  the  family  relations  and  business  of  the  latter, 
it  will  be  presumed  by  the  Supreme  Court,  in  the  absence  from  the  rec- 
ord of  the  evidence  in  connection  with  which  such  proof  was  made,  that 
the  testimony  was  properly  admitted. 

Same.— IVeriotw  Moral  CharaeUr  cf  D^endanU — In  a  prosecntion  for  murder, 
evidence  that  the  previous  character  of  the  defendant  for  peace  and 
quietude  was  good  is  admissible,  but  his  previous  moral  character  is  not 
a  proper  subject  of  inquiry. 

Same.— i>il|fctt/<y6««tree«  Deeeagedand  7%trrf  /V«m.— Evidence  that  a  third 
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person,  a  short  time  previous'  to  the  homicide,  had  a  difficulty  with  the 
deceased,  and  asked  the  defendant  for  his  revolver  to  use  upon  him, 
which  defendant  refuned,  was  properly  excluded. 

Same. — ImmaUrial  Emdence, — Praetiee, — Where  offered  evidence  seems  from 
the  record  to  have  been  immaterial,  it  will  be  presumed  that  the  trial 
court  properly  excluded  it. 

Same. — Insanity, — Ckm  not  be  Broved  by  BepuiaHcn.—lnshnity  is  a  fact  which 
can  not  be  proved  by  reputation. 

Same. — I^rtial  Innnity. — InttrudioM, — For  instructions  on  the  subject  of 
partial  insanity  see  opinion. 

Same.—  IwUrueiionSj  How  Considered. —  IVadiee, — An  instruction  must  be 
considered  as  a  whole  and  not  in  its  separate  parts,  and  also  in  connec- 
tion with  all  the  other  instructions,  if  any,  given  at  the  same  time.  . 

Same. — Befuaing  Inaiructume  Asked, — It  is  not  error  to  refuse  to  give  instruc- 
tions asked  when  those  given  by  the  court  sufficiently  cover  the  subject. 

Same.—  Where  Oause  is  on  Trial  and  Undisposed  of  at  End  <^  Term  Court  May 
SU  Beyond  IVrm.— Under  section  325,  B.  S.  1843,  continued  in  force  as 
section  1379,  B.  8. 1881,  where  a  cause  is  on  trial  and  undisposed  of  at 
the  end  of  a  regular  term  of  court,  the  court  may  continue  its  sitting 
beyond  such  term  until  the  cause  is  fully  disposed  of. 

Same.— Atlioumment  B^ore  MidnighL-^Pra/ciice. — Where  at  six  o'clock  on 
Saturday  evening,  the  last  day  of  a  term  of  court,  it  is  made  to  appear 
that  the  cause  can  not  be  disposed  of  in  the  six  hours  remaining  of  such 
term,  it  may  be  adjourned  over  until  the  following  Monday,  without 
holding  until  midnight. 

Same. — Impetfeet  BeconL— Amendment  Nunc  IVo  IVtnc.— The  power  to  amend 
imperfect  records  of  past  proceedings  extends  to  criminal  as  well  as  to 
civil  proceedings. 

Same. — Appeal. — Praeivoa. — Where,  after  appeal,  the  record  is  found  to  be 
imperfect,  and  proceedings  are  begun  in  the  trial  court  for  its  amend- 
ment nunc  pro  /line,  there  must  be  an  a  pineal  from  the  order  making  the 
amendment  to  bring  in  review  the  sufficiency  of  the  evidence  to  sus- 
tain it. 

Same. — Notice  to  Defendantin  Prison. — Notice  to  a  defendant  while  in  prison, 
on  conviction  of  manslaughter,  of  proceedings  by  the  State  to  obtain  a 
nunc  pro  tune  entry  amending  the  record,  is,  from  the  necessity  of  the 
case,  sufficient 

From  the  Wells  Circuit  Court. 

/.  8.  Dailey,  L.  Mock,  J.  B.  Chffroth  and  T.  A.  StuaH,  for 
appellant. 

F.  T.  Hord,  Attorney  General,  E.  C.  Vaughn,  Prosecuting 
Attorney,  and  W.  B.  Hard,  for  the  State. 
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NiBLACK,  J. — ^This  was  a  prosecution  against  William 
Walker,  the  appellant,  for  the  murder  of  George  Shaw.  The 
indictment  charged  murder  in  the  first  degree.  A  jury  found 
the  appellant  guilty  of  voluntary  manslaughter,  and  fixed  his^ 
punishment  at  imprisonment  in  the  Staters  prison  for  twenty- 
one  years.  After  overruling  motions  for  a  new  trial  and  in 
arrest  of  judgment,  the  circuit  court  caused  judgment  to  be 
entered  upon  the  verdict. 

Many  alleged  errors  in  the  proceedings  below  are  relied 
upon  here  for  a  reversal  of  the  judgment  thus  entered  upon 
the  verdict. 

One  John  Newhouse,  being  called  as  a  juror,  was  exam- 
ined upon  his  oath  touching  his  qualifications  to  serve  in  that 
capacity.  In  response  to  questions  addressed  to  him  by  coun- 
sel, he  stated  that  he  had  heard  of  the  charge  made  against 
the  appellant,  and  knew  what  it  was  \  that  he  had  both  formed 
and  expressed  an  opinion  concerning  the  guilt  or  innocence 
of  the  appellant ;  that  this  opinion  was  formed  from  news- 
paper reports,  from  common  talk  in  the  neighborhood,  and 
from  talking  with  witnesses,  but  not  with  eye-witnesses  to  the 
transaction  ;  that  the  opinion  he  had  formed  had  made  a  deep 
impression  on  his  mind ;  that  the  impression  thus  made  might 
have  some  influence  upon  him  in  making  up  a  verdict ;  that 
he  thought  it  probably  would ;  that  he  supposed  it  would  re- 
quire more  evidence  in  some  respects,  and  less  in  others,  to 
influence  his  judgment,  than  it  would  if  he  had  formed  no 
opinion  concerning  the  case.  Counsel  for  the  appellant  then 
challenged  Newhouse  for  cause,  whereupon  the  court  inquired 
of  him  whether,  notwithstanding  the  opinion  he  had  formed,, 
he  could  hear  the  evidence  which  might  be  offered,  and  ren-  , 
der  a  fi^iir  and  impartial  verdict  in  the  cause  according  to  the 
law  and  the  evidence,  to  which  he  answered  promptly  in  the 
affirmative.  The  court,  accepting  this  answer  as  sufficient,, 
held  that  Newhouse  was  a  competent  juror,  and  permitted 
him  to  be  sworn  and  to  serve  as  such  at  the  trial  of  the 
cause. 


MAT  TERM,  188Q.  605 

Walker  v.  The  Stote. 

It  is  argued  that  inasmuch  as  Newhouse  had  talked  with 
witnesses  in  the  cause,  the  objection  to  his  competency  was 
much  stronger  than  any  of  the  objections  made  to  certain 
jurors  in  the  case  of  Stout  v.  StatCy  90  Ind.  l,and  that  he  was 
thereby  rendered  absolutely  incompetent  to  serve  as  a  juror 
in  tha  cause. 

It  is  true,  that  an  opinion  formed  from  conversations  with 
"  witnesses  of  the  transaction^^  does  absolutely  disqualify  a  per- 
son from  serving  as  a  juror  in  a  criminal  cause.  This  is  the 
feir  inference  from  the  peculiar  provisions  of  section  1793, 
R,  8. 1881,  and  from  our  holding  in  the  case  of  Dugle  v.  StaUy 
100  Ind.  259.  But  this  peremptory  disqualification  applies 
only  to  opinions  formed  from  conversations  with  witnesses  to ' 
the  transaction  constituting  the  gravamen  of  the  offence 
charged,  and  not  to  opinions  based  upon  conversations  with 
witnesses  to  some  merely  incidental  or  collateral  matter  con- 
nected with  the  trial.  Although  Newhouse  seems  not  to 
have  been  specifically  interrogated  on  the  subject,  we  infer 
from  what  he  did  say  that  the  witnesses  with  whom  he  had 
held  conversations  were  not  "  witnesses  of  the  transaction  " 
within  the  meaning  of  section  1793  of  the  statutes  above  re- 
ferred to.  While,  therefore,  the  answers  of  Newhouse  car- 
ried him  very  closely  up  to  the  line  of  peremptory  disquali- 
fication, a  margin  was  nevertheless  left  for  the  exercise  of  a 
judicial  discretion,  and  nothing  is  shown  which  would  jus- 
tify the  conclusion  that  admitting  him  to  serve  as  a  juror  was 
an  abuse  of  the  discretion  with  which  the  court  was,  under 
the  circumstances,  invested.     Butler  v.  StaJte^  97  Ind.  378. 

Persons  called  to  serve  as  jurors  are  oflen  confused  by  the 
incisive  and  inquisitorial  nature  of  the  questions  addressed  to 
them  touching  their  qualifications  to  act  in  that  capacity,  and, 
under  a  confusion  thus  induced,  frequently  give  inconsist- 
ent, and  even  incoherent,  answers.  It  is,  consequently,  both 
just  and  reasonable  that  the  judge  who  presides  at  the  trial 
should  be  permitted  to  exercise  a  large  discretion  in  deter- 
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mining  the  weight  and  relative  importance  which  should  be 
given  to  such  answers. 

The  State  was  permitted  to  prove  at  the  trial  that  one 
Henry  Barchman  was  a  brother-in-law  of  George  Shaw,  the 
deceased ;  that  the  deceased  had  a  wife  and  two  children,  who 
then  lived  in  Missouri ;  also,  the  business  in  which  the  de- 
^ceased  was  engaged.  It  is  contended  that  the  admission  of 
this  evidence  was  injurious  to  the. appellant,  as  its  tendency 
was  to  arouse  a  sympathy  in  the  minds  of  the  jury  in  fiivor 
•of  the  family  of  the  deceased. 

The  evidence  is  not  all  in  the  record.  We  have  only  such 
parts  of  the  evidence  before  us  as  are  supposed  to  have  some 
bearing  upon  certain  questions  reserved  at  the  trial,  and  as 
Are  contained  in  special  bills  of  exceptions.  There  is  noth- 
ing in  the  record  which  fully  explains  Barchman's  relation 
to  the  cause,  but  we  infer  that  he  was  a  witness  either  for  the 
State  or  the  appellant.  Assuming  that  he  was  a  witness  at 
the  trial,  his  relationship  to  the  deceased,  or  his  &mily,  may 
have  become  a  proper,  if  not  a  material  inquiry.  So,  too,  in 
-determining  the  motives  by  which  a  party  was  presumably 
governed,  as  well  as  in  making  an  intelligent  application  of 
all  the  evidence,  it  often  becomes  important  to  know'  his  oc- 
cupation, his  place  of  residence,  his  family  relations,  if  any, 
and  his  general  surroundings.  Berseh  v.  StcUCy  13  Ind.  434 ; 
Fahnestoek  v.  Staie,  23  Ind.  231.  In  the  absence,  therefore, 
of  the  evidence,  in  connection  with  which  the  foregoing  proof 
was  made,  a  presumption  in  favor'of  the  proper  admissibility 
of  such  proof  will  be  indulged  by  this  court. 

The  appellant  called  witnesses  to  prove  that  his  general 
moral  character  was  good  previous  to  the  alleged  homicide, 
but  he  was  not  allowed  to  introduce  evidence  on  that  subject, 
and  that  ruling  is  also  complained  of  here. 

Evidence  that  the  previous'  character  of  the  appellant  for 
peace  and  quietude  was  good  would  have  been  admissible,  but 
the  previous  moral  character  of  the  appellant  was  not  a  proper 
subject  of  inquiry  in  a  case  like  this.     That  was  settled  by 
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the  case  otSUUe  v.  Blotm,  68  Ind.  64  (34  Am.  R.  247),  and 
the  rule  there  asserted  has  not  been  changed  bj  the  subse- 
quent legislation  permitting  the  general  moral  character  of  a 
witness  in  a  criminal  cause  to  be  inquired  into.  See,  also, 
Whart.  Crim.  Ev.,  section  60. 

The  appellant  also  offered  to  prove  by  one  Milliken,  that 
he,  Milliken,  had  a  difficulty  with  the  deceased  a  short  time 
before  the  homicide,  and  that  he  thereupon  appealed  to  the 
appellant  for  the  loan  of  his  revolver  to  use  upon  the  de- 
ceased; that  the  appellant  declined  to  loan  his  revolver  to 
Milliken,  and  that  proof  was  also  excluded.  No  argument 
is  offered  as  to  the  relevancy  of  the  proof  thus  proposed,  and 
we  know  of  no  ground  upon  which  its  admissibility  could  be 
maintained. 

The  appellant  proposed  to  prove  by  his  father,  Alexander 
Walker,  that  it  was  commonly  reputed  in  the  family  that  his, 
the  witness's,  grandfather,  and  one  of  his  uncles,  were  insane, 
but  the  court  held  that  such  proof  was  inadmissible,  and  a 
qii«^stion  was  reserved  upon  the  exclusion  of  that  evidence. 

Evidence  of  the  kind  proposed  as  above  was  held  to  be  ad- 
missible by  the  case  of  State  v.  Windsor,  5  Harrington,  512, 
and  that  case  is  quoted  from  and  cited  approvingly  by  Rogers 
on  Expert  Testimony  at  section  60,  but  we  regard  the  decided 
weight  of  authority  as  against  its  admissibility. 

In  the  case  of  State  v.  Hoytj^l  Conn.  518,  it  is  announced, 
without  reservation,  that  insanity  is  a  fact  which  can  not  be 
proved  by  reputation ;  and  to  the  same  effect  see  Afiheraft  v. 
DeArmond,  44  Iowa,  229,  Foster  v.  Brooks,  6  Ga.  287,  Choice 
v.  State,  31  Ga.  424.  See,  also,  2  Greenl.  Ev.,  section  371, 
and  Baxter  v.  Abbott,  7  Gray,  71. 

In  rebuttal  one  Purseley  testified  on  behalf  of  the  State, 
that  he  was  at  the  appellant's  house  on  the  evening  after  the 
homicide,  when  the  appellant  returned  home ;  that  the  appel- 
lant, finding  his  wife  crying,  rallied  her  for  her  weakness,  and 
said,  "  You  know  they  have  been  running  over  me,  and  I 
can't  stand  it,'*  to  which  she  replied  '^  I  know  it.'*     The  ap- 
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pellant,  in  rebuttal  on  his  part;  called  witnesses,  who  claimed 
to  have  been  at  the  appellant's  house  at  the  time  referred  to, 
and  offered  to  prove  bj  them  that  no  such  conversation  as. 
that  testified  to  by  Purseley  occurred  between  the  appellant 
and  his  wife  at  that  time,  but  the  court  would  not  permit  the 
proposed  proof  to  be  made,  and  that  decision  is  here  com* 
plained  of  as  erroneous. 

The  alleged  conversation  between  the  appellant  and  hi» 
wife  was  put  in  evidence  as  an  event  happening  after  the  hom- 
icide, and  there  is  nothing  in  the  record  indicating  what  wa» 
intended  to  be  rebutted  by  proving  that  such  a  conversation 
took  place.  There  is,  consequently,  nothing  before  us  show- 
ing, or  tending  to  show,  that  the  conversation  in  question  had 
any  material  application  to  anything  which  had  preceded  its 
introduction  in  evidence,  or  wisuj  in  any  way  material  to  the 
merits  of  the  prosecution  against  the  appellant.  It  may  have 
been  on  account  of  its  immateriality  that  the  court  refused  to 
hear  further  rebutting  evidence,  and  in  that  respect  all  the 
presumptions  go  in  favor  of  the  correctness  of  the  ruling  of 
the  circuit  court. 

As  a  part  of  an  elaborate  series  of  instructions,  the  circuit 
court  instructed  the  jury  as  follows : 

"  No.  21.  As  I  have  said,  every  person  is  presumed  to  be 
of  sound  mind.  This  presumption  remains  until  the  contrary 
appears,  or  at  least  until  a  reasonable  doubt  thereof  arises 
from  the  evidence  in  the  case. 

"  No.  22.  Only  persons  of  sound  mind  in  law  can  be  con- 
victed of  crime.  The  statute  of  Indiana  provides  that  the 
phrase  *  of  unsound  mind '  shall  include  idiots,  non-campoteSy 
lunatics  and  distracted  persons.  It  includes  all  persons  who 
are  not  of  sound  mind  from  any  cause.  When  considered  in 
relation  to  crime,  it  is  a  general  rule  that  persons  who  are  in 
that  condition  which  the  law  recognizes  as  of  unsound  mind,, 
are  not  responsible  criminally  for  their  acts  when  in  that  con- 
dition. But  it  is  also  true  that  mere  weakness  of  mind  alone, 
or  slight  mental  ailments  which  do  not  exclude  the  knowledge 
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of  right  and  wrong  and  the  power  to  act  in  accordance  with 
the  plain  dictates  of  reason  and  justice,  do  not  constitute 
unsoundness  of  mind  in  law.. 

'^  No.  23.  In  order  that  the  act  shall  constitute  (a  crime), 
the  person  must  have  intelligence  and  capacity  enough  to  have 
a  criminal  intent  and  purpose,  and  if  his  reason  and  his  mental 
powers  are  so  deficient  that  &e  has  no  will,  no  controlling  or 
mental  power,  or  if,  through  the  overwhelming  violence  of 
mental  disease,  his  intellectual  power  is  for  the  time  obliter- 
ated, he  is  not  responsible  for  his  criminal  acts.  But  these 
are  extremes  easily  distinguished,  and  not  to  be  mistaken. 
The  difficulty  lies  between  these  extremes.  In  cases  of  partial 
insanity,  when  the  mind  may  be  clouded  and  weakened,  but 
not  remembering,  reasoning  and  judging,  or  so  perverted  by 
insane  delusions  as  to  act  unaer  false  impressions  or  influences. 
In  these  cases  the  rule  is  this :  A  man  is  not  to  be  excused 
fix>m  responsibility  if  he  has  capacity  and  reason  sufficient  to 
enable  him  to  distinguish  between  right  and  wrong  as  to  the 
particular  act  he  is  then  doings  (to  have)  a  knowledge  and 
consciousness  that  the  act  he  is  then  doing  is  criminal  and 
wrong,  and  will  subject  him  to  punishment.  In  order  to  be 
responsible,  he  must  have  sufficient  power  of  memory  to  recol- 
lect the  relations  in  which  he  stands  Jx)  others,  and  in  which 
others  stand  to  him ;  that  the  act  he  is  doing  is  contrary  to 
the  plain  dictates  of  justice  and  right,  injurious  to  others  and 
in  violation  of  the  dictates  of  duty.  On  the  contrary,  al- 
though he  may  be  laboring  under  partial  insanity,  if  he  still 
understands  the  nature  and  character  of  his  act,  and  its  con- 
sequences, if  he  has  a  knowledge  that  it  is  wrong  and  crim- 
inal and  a  mental  power  sufficient  to  apply  that  knowledge 
to  his  own  case,  and  to  know  that  if  he  does  the  act  he  will 
do  wrong  and  receive  punishment,  such  partial  insanity  is 
not  sufficient  to  exempt  him  from  responsibility  for  criminal 
acts.  He  is  then  not  insane.  The  true  test  is  this :  Has  the 
defendant  in  a  criminal  case  the  power,  at  the  time  he  com- 
mits the  act,  to  distinguish  right  from  wrong  and  the  power 
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to  adhere  to  the  right  and  avoid  the  wrong?  Has  the  defend* 
ant,  in  addition  to  this,  the  power  to  govern  his  mind,  his  body 
and  his  estate  ?  If  he  has  these  powers  he  must  exercise  them* 
He  is  then  in  law  not  a  person  of  unsound  mind,  and  the  law 
will  hold  him  answerable  for  his  acts.  But  if  his  mind  be 
so  unsound  that  he  has  them  not,  then  the  law  will  excuse 
his  act  by  reason  of  the  unsoundness  of  his  mind/' 

It  is  claimed  that  this  last  instruction  is,  on  the  subject  of 
partial  insanity,  in  conflict  with  the  doctrine  of  the  case  of 
Sage  v.  State,  91  Ind.  141,  and  has  no  real  support  from  the 
later  case  of  Goodwin  v.  SUdey  96  Ind.  650. 

In  its  reference  to  partial  insanity  there  is  an  evident  con- 
fusion of  terms  and  phrases  in  the  instruction.  Taken  in  its* 
literal  sense,  it  is  abstractly  wrong.  It  will  not  do,  under  our 
statutory  definitions  of  mental  unsoundness,  to  say  that  a 
man  may  be  partially  insane  and  yet  not  insane.  The  fidr 
inference  from  that  part  of  the  instruction  to  which  we  refer, 
when  taken  in  connection  ¥rith  the  context,  is  that  a  person 
may  labor  under  mental  weaknesses  and  infirmities  which 
amount  to  a  seemingly  partial  insanity  without  being  actually 
insane. 

We  have  frequently  announced  the  rule  to  be  that  in  de- 
termining the  correctn^  or  incorrectness  of  an  instruction  it 
must  be  considered  as  a  whole,  and  not  in  its  separate  parts  ; 
also,  in  connection  with  all  the  other  instructions,  if  any, 
given  at  the  same  time.  Nicoles  v.  Calvert,  96  Ind.  316 ; 
Louiamlle,  etc.,  R.  W.  Cb.  v.  Shanklin,  98  Ind.  573 ;  Story  v. 
State,  99  Ind.  413. 

While  the  instruction  under  discussion  bears  the  marks  of 
having  been  hastily  prepared,  and  might  doubtless  be  much 
condensed  and  improved  by  being  more  carefully  re-written, 
we  think  that,  considered  as  a  whole  and  in  connection  with 
the  two  preceding  instructions,  also  above  set  out,  it  con- 
tains nothing  materially  injurious  to  the  appellant,  and  ought 
not  to  be  regarded  as  inconsistent  with  either  the  case  of  Sage 
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V.  State,  or  of  Goodtoin  v.  I^atey  to  which  reference  has  been 
made. 

A  more  pointed  and  condensed  instruction  on  the  subject 
of  partial  insanity,  which  stated  the  law  correctly,  was  asked 
by  the  appellant  and  refused  by  the  court,  but  regarding  that 
branch  of  the  question  of  insanity  as  having  been  sufficiently 
elaborated  by  the  instructions  which  had  already  been  given,, 
there  was  no  error  in  the  court's  refusal  to  give  a  further  in- 
struction on  the  subject. 

This  cause  was  tried  at  the  April  term,  1884,  of  the  court 
below,  which  commenced  on  Monday,  the  28th  day  of  April  of 
that  year,  and  which  being  by  the  statute  limited  to  a  session 
of  three  weeks,  closed  for  all  ordinary  business  on  Saturday,, 
the  17th  day  of  the  ensuing  May. 

The  record  shows  that  at  six  o'clock  on  the  evening  of  said 
17th  day  of  May  this  cause  was  still  on  trial  and  undeter- 
mined, and  that  the  court  thereupon,  at  that  hour,  made  the 
following  order  and  entry  of  record  in  its  proceedings  therein : 
"The  court  and  jury  being  engaged  in  hearing  evidence  here- 
in, and  it  being  the  last  day  of  the  present  term  of  this  court, 
and  this  cause  being  now  on  trial  and  not  yet  concluded,  and 
the  time  of  this  term  being  insufficient  therefor,  and  the  court 
now  orders  and  directs  that  this  cause  shall  be  continued  un- 
til Monday,  May  19th,  1884,  at  10:30  o'clock  a.  m.  of  said 
day  last  aforesaid,  and  the  court  now  orders  that  the  jury  try* 
ing  said  cause,  and  all  witnesses  subpoenaed  as  such,  in  this 
trial,  are  notified  and  required  to  be  in  attendance  on  said 
trial  on  said  day.  And  to  the  action  of  the  court  in  ordering 
that  this  cause  be  continued  until  Monday,  May  19th,  1884, 
and  in  directing  the  jury  and  witnesses  to  be  present  on  said 
day,  the  defendant  now  at  the  time  objects,  because  that  there 
are  yet  six  hours  of  this  term  unexpired,  and  because  the  court 
has  no  power  to  continue  the  trial  of  this  cause  beyond  the 
present  term  of  this  court,  and  the  court  overruled  said  ob* 
jections." 

In  the  case  of  Wright  v.  StaU,  5  Ind.  290,  it  was  held  that 
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when  a  criminal  cause  was  on  trial,  and  undisposed  of^  at  the 
end  of  a  regular  term  of  court,  under  circumstances  similar 
to  those  disclosed  in  the  record  in  this  cause,  the  court  might 
adjourn  over  until  the  following  week  and  continue  its  session 
until  the  cause  should  be  finally  disposed  of. 

That  conclusion  was  based  upon  section  325,  R.  S.  1843, 
p.  733,  which  was  adjudged  to  have  been,  inferentially  and 
constructively,  continued  in  force  by  the  criminal  code  of 
1852. 

The  same  parity  of  reasoning  requires  us  to  hold  that  the 
section  of  the  R.  S.  1843,  in  question,  was  continued  in  force 
by  section  1900,  R.  S.  1881.  In  &ct  that  section  was  incor- 
porated into,  and  treated  as  in  force,  by  those  charged  with 
the  publication  of  the  revision  of  1881,  and  is  known  as  sec- 
tion 1379  of  that  revision  of  our  statutes.  The  section  re- 
ferred to  is  as  follows :  "  If  at  the  expiration  of  the  time  fixed 
by  law  for  the  continuance  of  the  term  of  any  court  the  trial 
of  a  cause  shall  be  progressing,  said  court  may  continue  its 
sitting  beyond  such  time,  and  require  the  attendance  of  the 
jury  and  witnesses,  and  do,  transact,  and  enforce  all  other 
matters  which  shall  be  necessary  for  the  determination  of 
such  cause ;  and  in  such  case,  the  term  of  said  court  shall 
not  be  deemed  to  be  ended,  until  the  cause  shall  have  been 
fully  disposed  of  by  said  court.^' 

It  is  contended,  however^  that  upon  the  authority  of  the 
case  of  Morgan  v.  State,  12  Ind.  448,  the  court  below  ought 
to  have  continued  in  session  until  midnight  of  the  last  day 
of  its  regular  term  before  making  an  order  to  adjourn  over 
until  the  following  Monday  and  to  continue  its  session  be- 
yond such  last  day  of  the  term. 

We  do  not  stop  to  inquire  how  fitr  the  case  of  Morgan  v. 
State,  supra,  ought  to  be,  and  may  be  safely  followed  as  to 
the  time  and  as  to  the  circumstances  under  which  a  court 
may  lawfully  adjourn  over  and  continue  in  session  beyond 
its  regular  term.  In  this  case,  as  has  been  seen,  it  was  ad- 
judged and  made  to  appear  affirmatively,  that  the  cause  could 
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not  be  finally  disposed  of  within  the  time  to  which  the  term 
was  limited.  In  that  condition  of  affairs,  the  order  made  at 
six  o'clock  of  the  evening  of  the  last  day  of  the  term  for  a 
continuance  of  the  session  of  the  court  beyond  that  day,  was 
not  in  any  event  prematurely  made,  but  was  clearly  within 
the  spirit  and  meaning  of  the  section  of  the  R.  S.  1843,  Con- 
tinued in  force  as  above  stated,  and  properly  carried  the  trial 
of  the  cause  over  until  and  into  the  next  week. 

It  is  further  contended  that  this  last  named  section,  in- 
stead of  being  continued  in  force  by  the  criminal  code  of 
1881,  was  in  feet  repealed  by  sections  1289,  1290  and  1291 
of  the  revision  of  that  year.  We,  however,  see  no  room  for 
such  a  construction  of  these  last  named  sections,  and  hence 
can  not  agree  that  such  a  construction  ought  to  be  placed 
upon  them. 

The  transcript  of  the  proceedings  below,  when  first  filed 
in  this  court,  showed  that  only  eleven  of  the  twelve  jurors 
empanelled  to  try  the  cause  were  present  when  the  verdict 
was  returned  into  the  circuit  court.  Proceedings  were,  how- 
ever, very  promptly  commenced  in  that  court,  after  this  ap- 
peal was  taken,  to  have  the  record  amended  in  that  respect, 
and  notice  of  the  pendency  of  those  proceedings  was  served 
on  the  appellant  in  prison,  as  well  as  upon  his  attorneys  of 
record  below.  After  hearing  the  evidence,  the  circuit  court 
entered  an  order,  nunc  pro  tunc,  amending  the  record  as 
originally  made,  so  as  to  make  it  show  that  all  the  jurors 
were  present  when  the  verdict  was  returned,  and  a  transcript 
of  these  latter  proceedings  has  been  certified  to  this  court, 
and  made  a  supplemental  part  of  the  record  now  before  us. 

It  is  objected  that  these  amendatory  proceedings  have  not 
cured  the  defect  in  the  original  record ;  that  notice  to  the  ap- 
pellant while  in  prison  was  inoperative,  and  that  the  case 
was  one  in  whicIT  notice  to  an  attorney  of  record  waa  not 
authorized ;  also,  that  the  order  assuming  to  amend  the  de- 
fective record  was  made  upon  improper  and  insufficient  evi- 
VOL.  102.— 33 
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dence.  In  the  first  place,  waiving  all  question  as  to  the 
validity  of  the  notice  to  the  attorneys  of  record,  we  consider 
the  service  of  notice  upon  the  appellant,  although  in  prison^ 
as  being  from  the  very  necessity  of  the  case,  sufficient.  In 
the  next  place,  tidere  is  nothing  in  this  proceeding  which 
either  is  or  purports  to  be  an  appeal  Scorn  the  order  making 
the  amendment  in  question.  The  assignments  of  error  raise 
no  question  upon  that  order.  There  is  consequently  no  ques- 
tion before  this  court,  either  upon  the  character  or  sufficiency 
of  the  evidence  upon  which  the  order  was  made.  The  only 
inquiry  we  are  required  to  make  concerning  these  supple- 
mentary proceedings  is,  Did  the  court  below  have  jurisdic- 
tion to  make  the  order  nunc  pro  timo  which  it  assumed  to 
make  ?  That  it  had  complete  jurisdiction  over  the  subject  is 
well  established  by  the  authorities.  The  power  to  amend 
imperfect  records  of  past  proceedings  extends  to  criminal  as 
well  as  to  civil  proceedings.  See  1  Bishop  Crim.  Proc.,  sec- 
tion 1343,  ei  seq,;  Wharton  Crim.  Plead.  &  Prac.,  section 
913;  Smith  v.  Stale,  71  Ind.  250. 
The  judgment  is  affirmed,  with  costs. 
Filed  June  26, 1885;  petition  for  a  rehearing  overruled  Oct  10, 1885. 


No.  11,041. 

}g  gt|  Liggett  et  al.  v.  Firestone. 

/^'    *'*^  Supreme  Court. — Brief. — A  paper  gi ring  what  is  denominated  **ahis- 
^-  '^   ^  '       tory  of  the  case,"  and  stating  that  "  appellants  contend  that  the  sher- 
iff 'b  sale  was  not  completed  till  July  7th,  1882,"  is  not  a  brief. 
Same. — Duty  cf  Oowwd. — It  is  the  duty  of  counsel  to  do  more  than  mak^ 
assertions ;  they  should  state  reasons  for  their  propositionsy  and,  if  i 
sary,  cite  authorities  in  their  support. 

From  the  Marshall  Circuit  Court. 

/.  D.  McLaren  and  H.  Corbin,  for  appellauts, 

A.  C,  Capron,  for  appellee. 
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Elliott,  J. — A  paper  has  been  filed  giving  what  is  de- 
nominated ^^  a  history  of  the  case/'  and  stating  that  ^^  appel- 
lants contend  that  the  sheriff's  sale  was  not  complete  till 
July  7th,  1882/'  This  statement  is  all  that  even  approaches 
an  argument,  and  it  certainly  is  not  such  a  presentation  of  a 
point  as  settled  rules  require.  It  is  the  duty  of  counsel  to  do 
more  than  make  assertions ;  they  should  state  reasons  for  their 
propositions,  and,  if  necessary,  cite  authorities  in  their  sup- 
port. In  the  present  instance,  we  should  have  been  informed 
why  the  sale  was  not  complete .  until  July  7th,  1882,  and  if 
not  complete  how  that  &ct  affected  the  appellants.  This  court 
has  very  many  times  declared  what  constitutes  a  brief,  and, 
under  the  rules  laid  down  by  those  decisions,  the  paper  before 
us  &lls  very  far  short  of  possessing  the  requisites  of  a  brief. 

Judgment  affirmed. 

Filed  May  9,  1884;  petition  for  a  rehearing  overruled  Oct.  8th,  1885. 


No.  11,998. 

The  Michigan  Mutual  Life  Iksubance  Compant  v. 
Kkoh  et  al. 

Tax  fiALBB.~TF%«fi  Void^^PenoneU  JVoperfy.— A  Bale  of  real  estate  lor 
taxes,  while  the  owner  has  available  personal  property  subject  to  dlBtress 
and  sale,  is  illegal  and  void. 

Salb. — Tender  within  Time  for  Bedemption. — Deed. — Interest, — Under  sections 
227  and  254, 1  B.  B.  1876,  pp.  124, 128,  where  an  invalid  and  void  sale  for 
taxes  has  been  made,  if  the  land-owner,  within  the  time  for  redemption 
and  before  a  deed  has  been  issued  to  the  purchaser,  tendered  to  the 
proper  officer  all  legal  taxes  due,  together  with  the  lawful  interest  and 
charges  thereon,  a  deed  subsequently  issued  would  not  entitle  the  pui^ 
chaser  to  recover  the  twenty-five  per  cent,  interest  provided  for  in  sec- 
tion 257  of  the  same  act-  JUHerf  if  no  tender  had  been  made  within 
the  proper  time. 

Same. — Qmetdng  Title. — ^In  such  case,  the  land-owner  might  quiet  his  title 
against  the  holder  of  such  deed  by  averring  and  proving  the  illegality 
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of  the  sale,  the  tender  and  bringing  of  the  money  into  court  for  the  benefit 
of  the  purchaser. 
Same. — Section  6466,  B.  8. 1881,  relating  to  redemption,  has  reference  to 
«aleB  which  are  not  void. 

Trom  the  Howard  Circuit  Court. 

A.  iV.  Grajd,  J.  C.  Blaeklidge,  W.  E.  Blacklidge  and  B.  C. 
jK  MooUj  for  appellant. 

4J.  E.  Hendry  and  D.  A,  Woodsy  for  appellees. 

Mitchell,  J. — Frances  M.  Kroh  brought  this  action 
to  quiet  her  title  to  lot  No.  41,  in  the  city  of  Kokomo.  She 
alleges  in  her  complaint,  that  the  treasurer  of  Howard  county 
fiold  part  of  the  lot  on  the  9th  day  of  February,  1880,  for 
^69.37,  the  amount  of  taxes  due  on  the  lot  and  on  certain 
personal  property  owned  by  her  at  and  prior  to  that  time,  and 
that  at  the  time  the  lot  was  sold  she  was  the  owner  of  an 
a,mount  of  personal  property,  which  she  describes,  more  than 
sufficient  to  pay  the  taxes,  and  which  was  available  for  that 
pnrpose ;  that  the  treasurer,  before  selling  the  lot,  did  not  de- 
mand, levy  on,  nor  sell  any  of  the  personal  property,  and  that 
>the  sale  was  therefore  illegal. 

It  is  further  averred  that  on  the  9th  day  of  February,  1882, 
flhe  being  a  married  woman-,  and  before  any  deed  was  made  to 
the  purchaser  at  such  sale,  she  tendered  to  the  county  treas- 
urer in  payment  of  the  tax,  interest,  penalty  and  costs,  the 
^um  of  $73,  which  was  more  than  the  amount  due,  and  that 
she  has  at  all  times  been  ready  to  pay  the  amount,  and  that 
«he  brings  that  sum  into  court  for  the  defendant,  who,  it  is 
averred,  holds  a  deed  under  the  alleged  illegal  tax  sale. 

In  a  second  paragraph  she  alleges  that  the  treasurer  of  the 
-city  of  Eokomo  made  a  like  illegal  sale,  and  that  she  made 
a  like  tender  to  him  before  a  deed  was  issued,  of  the  amount 
•of  taxes,  interest,  etc.,  and  that  the  defendant  has  title  under 
that  sale  also,  and  that  she  was,  during  all  the  time,  and  still 
.is,  a  married  woman. 

On  the  hearing,  the  court  quieted  the  plaintiff's  title,  sub- 
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ject  to  a  lien  for  $89.88^  less  $73  tendered  on  account  of  the- 
sale  made  by  the  county  treasurer,  and  for  $78.69,  less  $66.50 
tendered  on  account  of  the  city  taxes.  From  this  decree  the. 
insurance  company  has  appealed. 

Conceding  the  invalidity  of  the  tax  sale  upon  the  facts^ 
stated  in  the  complaint,  and  admitting  Mrs.  Kroh^s  right  to- 
redeem,  counsel  for  the  insurance  company  contend  that  the- 
redemption  must  have  been  made  under  section  208,  1  R.  S.. 
1876,  p.  121,  which  was  in  force  at  the  time  the  sale  occurred^ 
and  having  &iled  so  to  redeem  it  is  contended  the  company  was. 
entitled  to  enforce  its  lien  under  section  257  of  the  same  stat- 
ute, giving  interest  at  26  per  cent.    1  JR.  S.  1876,  p.  129. 

The  sale  of  the  lot,  having  been  made  while  the  owner  had. 
available  personal  property  subject  to  distress  and  sale,  was 
illegal  and  void.  McWhinneif  v.  Brinker^  64  Ind.  360;  Mor^ 
rison  v.  Bank  of  Commerce^  81  Ind.  336,  and  cases  cited. 

Section  227  of  the  statute  above  referred  to  made  it  the- 
duty  of  the  auditor  upon  discovering  that  a  tax  sale  of  real 
estate  was  void  for  any  reason  to  decline  to  make  a  convey- 
ance for  the  land,  and  provided  that  the  purchase-money 
should  be  refunded  to  the  purchaser,  with  interest,  on  the, 
order  of  the  auditor. 

Section  264  provided,  in  substance,  that  no  sale  of  real  es- 
tate for  the  non-payment  of  taxes  should  be  invalid,  ^'unless, 
it  shall  be  made  to  appear  that  all  legal  taxes  assessed  upon 
such  real  estate,  together  with  all  legal  costs  and  charges, 
thereon,  were  tendered  to  the  officer  authorized  to  receive 
such  redemption  money,  within  the  time  limited  by  law  for* 
the  redemption  thereof.^^ 

Under  these  statutes,  where  an  illegal  sale  of  land  had  beem 
made,  no  authority  existed  in  the  auditor  to  make  a  deed,  but 
unless  the  persons  whose  lands  were  sold  within  the  time  al- 
lowed by  law  for  redemption,  paid,  or  offered  to  pay,  all  legal 
taxes,  with  all  legal  costs  and  charges  thereon,  the  presump-* 
tion  would  be  indulged  that  the  sale  was  legal,  and  a  deed 
might  be  made. 
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Where,  however,  as  in  this  case,  an  illegal  sale  was  made, 
and  the  plaintiff,  within  the  time  prescribed  by  section  254, 
complied  with  its  provisions  by  tendering  the  amount  of  the 
taxes  legally  assessed,  together  with  the  legal  costs  and 
charges,  the  presumption  of  legality  was  destroyed,  and  no 
authority  existed  thereafter  to  make  a  deed  for  her  lot,  if  the 
sale  was  in  fisuct  illegal. 

As  the  complaint  avers  that  the  amount  tendered  was  more 
than  the  amount  of  the  taxes  assessed  against  the  lot,  to- 
gether with  the  costs,  interest  and  charges  thereon,  and  as  it 
is  averred  that  the  tender  was  kept  good  and  the  money 
brought  into  court  to  be  at  its  disposal,  the  complaint  was 
sufficient,  and  the  demurrer  was  correctly  overruled. 

We  think  the  finding  and  judgment  were  more  favorable 
than  the  appellant  had  a  right  to  ask,  and  that  there  was, 
therefore,  no  error  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

Rled  April  30, 1885. 

On  Petition  for  a  Rehearing. 

Mitchell,  C.  J. — In  support  of  the  petition  for  a  rehear- 
ing in  this  case,  it  is  earnestly  contended  that  the  decision 
heretofore  rendered  is  in  conflict  with  that  made  in  the  later 
case  of  Hebna  v.  Wagner,  ante,  p.  385. 

In  the  case  under  consideration  the  tax  sale  was  void,  and 
within  the  time  allowed  for  redemption,  and  before  a  deed 
was  executed  by  the  auditor  to  the  purchaser,  the  owner  of 
the  land  tendered  to  the  proper  officer  the  amount  of  all 
taxes,  interest  and  costs  due.  The  officer  refusing  to  receive 
it,  the  amount  so  tendered  was  brought  into  court  to  be  sub- 
ject to  its  order. 

In  Hdma  v.  Wagner,  supra,  the  tender  was  not  made  until 
after  the  deed  was  executed,  and  until  the  period  for  redemp- 
tion had  presumptively  expired.  The  rights  of  the  parties  un- 
der the  different  circumstances  of  the  cases  are  determined 
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upon  different  considerations  and  under  provisions  of  the 
law  entirely  different.  What  we  hold  in  the  principal  opin- 
ion is,  that  where  an  invalid  and  void  sale  for  taxes  has  been 
made,  if  the  land-owner,  within  the  time  for  redemption  and 
before  a  deed  has  been  issued  to  the  purchaser,  tenders  to 
the  proper  officer  all  legal  taxes  due,  together  with  the  in- 
terest and  charges  thereon,  a  deed  subsequently  issued  will 
not  entitle  the  purchaser  to  recover  twenty-five  per  cent,  pen- 
alty as  contended  for.  If,  however,  the  sale  is  illegal,  and 
no  tender  has  been  made  within  the  proper  time  and  until 
after  the  issuance  of  a  deed  to  the  purchaser,  then  the  rights 
of  the  parties  are  to  be  determined  as  in  Helms  v.  Wagn&r^ 
mipra. 

It  is  contended,  however,  that  a  redemption  from  a  tax 
sale,  although  such  sale  was  illegal  and  void,  can  only  be  had 
under  the  provisions  of  section  6466,  R.  8.  1881,  which  pro- 
vides for  the  payment  of  a  penalty  of  twenty-five  per  cent. 
Any  other  construction,  it  is  said,  would  discourage  purchases 
of  property  at  tax  sales,  and  thus  embarrass  the  State  in  the 
collection  of  taxes. 

The  effect  of  a  statutory  redemption  is  to  relieve  the  land 
irom  a  sale  which  has  been  made.  If  none  has  been  made, 
or  if  that  attempted  is  absolutely  void,  there  is  no  sale  from 
which  to  redeem.  The  obligation  of  the  taxpayer,  until  the 
making  of  a  deed,  remained  precisely  the  same  after  as  before 
such  sale,  except  that  he  may  have  incurred  the  cost  of  mak- 
ing it,  and  was  bound  to  pay  interest  to  reimburse  the  pur- 
chaser in  addition.  Manifestly,  section  6466  has  reference  to 
sales  which  are  not  void.  This  is  apparent  when  it  is  con- 
sidered in  connection  with  section  6486.  This  section  is  the 
same  as  section  227,  referred  to  in  the  principal  opinion.  It 
provides  that  the  auditor  shall  not  convey  lands  to  the  pur- 
chaser which  have  been  illegally  sold  for  taxes,  but  up«n 
discovering  the  fact  shall  refund  the  purchase-money,  with 
interest,  to  the  purchaser,  and  shall  charge  the  amount  re- 
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funded  against  the  land  on  the  delinquent  tax  list,  to  be  col- 
lected as  other  taxes. 

What  effect,  if  any,  the  amendment  of  1883  has  upon  this 
we  need  not  decide.  As  the  law  under  which  the  rights  of 
the  parties  in  this  case  are  to  be  determined  stood,  the  au- 
thority of  the  auditor  to  issue  a  deed  was  gone  upon  the  dis- 
covery that  the  sale  was  illegal.  He  was  not  bound  to  take 
notice  of  the  illegality  of  the  sale,  but  if,  before  the  issuance 
of  a  deed,  the  land-owner  tendered  the  money  for  all  taxes 
legally  due,  with  interest,  penalties  for  delinquency  and  charges 
thereon,  and  the  sale  was  in  fiu^t  illegal,  this  discharged  his 
obligation.  If,  afterwards,  as  in  this  case,  the  auditor  issued 
a  deed  to  the  purchaser,  it  would  enable  the  owner  of  the 
land  to  quiet  his  title  against  the  holder  of  such  deed  by 
averring  and  proving  the  illegality  of  the  sale,  the  tender  and 
bringing  of  the  money  into  court  for  the  benefit  of  the  pur- 
chaser. 

It  is  said  that  this  view  of  the  case  secures  to  the  delinquent 
taxpayer  immunity  from  the  payment  of  taxes  when  due  by 
the  payment  of  six  per  cent,  interest,  in  addition  to  the  pen- 
alty for  delinquency. 

It  only  secures  him  immunity  in  case  his  property  is  sold 
illegally,  and  from  such  sales  he  is  entitled  to  immunity.  His 
property  is  liable  to  distress  and  sale,  and  it  is  no  hardship  to 
require  that  it  be  sold  in  compliance  with  law.  In  no  event 
could  the  purchaser  lose  his  money,  but  he  took  the  chance 
that  if  the  sale  was  illegal  and  void,  he  might  only  receive  it 
back,  with  lawful  interest,  provided  it  was  paid  within  the 
time  for  redemption  and  before  a  deed  was  issued.  Tax  laws^ 
so  far  as  they  relate  to  redemption,  should  be  liberally  con- 
strued in  favor  of  the  land-owner. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Oct.  15, 1885. 
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109   691 
No.  12,226.  gj_» 

Windell  v.  Hudson,  Administrator. 

CoKTEAOT.— Anrf  AgreemenL^SuUule  of  l^mtkfe.— A  parol  agroement  be- 
tween A.  and  B.,  that  A.  will  pay  or  answer  for  the  debt  of  B.,  is  not 
within  ihe  statute  of  frauds. 

Same. — OoTmderaHon.—Pteading. — Where  an  action  Is  founded  upon  a  pa- 
rol promise,  it  is  necessary  that  the  consideration  of  such  promise 
should  be  stated  with  such  particularity  as  will  enable  the  court  to  de- 
cide whether  or  not  it  is  sufficient. 

Decedents'  Estates.— 5ita/eme?i<  qf  Claim. — JPfcodin^.— JVarttoc — The  "suc- 
cinct statement"  of  a  claim  against  a  decedent's  estate,  as  required  by 
statute,  must  contain  all  the  facts  necessary  to  show  p^una  fade  that  such 
estate  is  lawfully  indebted  to  the  claimant,  or  it  is  bad  on  demurrer. 

From  the  Harrison  Circuit  Court. 
C  W,  Cook,  for  appellant. 
W.  H.  Hudson,  for  appellee. 

Howk;  J. — The  only  error  assigned  by  the  appellant^  upon 
the  record  of  this  cause,  is  the  ruling  of  the  court  in  sustain- 
ing a  demurrer,  for  the  alleged  want  of  sufficient  facts,  to  his 
verified  claim  or  complaint  against  the  appellee,  as  adminis- 
trator of  the  estate  of  Catharine  Shields,  deceased. 

In  his  claim  or  complaint,  the  appellant,  Windell,  alleged, 

in  substance,  that,  on  the  —  day  of ,  187-,  one  Charles 

E.  Miller  instituted  suit  in  the  court  below  against  the  ap 
pellee's  intestate,  Catharine  Shields,  then  in  full  life,  and  the 
appellant,  for  cutting  down  and  removing  certain  timber 
trees  from  certain  real'  estate,  then  in  the  possession  of  such 
decedent  as  tenant  for  life ;  that  the  appellant  had  purchased 
such  trees  of  such  decedent;  that,  at  the  time  Miller  insti- 
tuted such  suit,  none  of  the  trees  had  been  removed  by  ap- 
pellant, or  by  his  authority ;  that  as  soon  as  appellant  learned 
of  such  suit  he  informed  the  decedent  that  he  would  not  re- 
move such  timber  trees ;  that  the  decedent  then  and  there 
ofiered  and  agreed  with  the  appellant  that  she  would  pay  all 
costs  that  might  accrue  against  them  by  reason  of  such  suit ; 
that,  thereafter,  such  proceedings  were  had  as  that  the  court 
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adjudged  that  the  plaintiff  in  such  suit  recover  of  the  de- 
fendants therein^  namely,  the  appellee,  administrator  of  such 
decedent,  and  the  appellant,  Windell,  certain  costs  in  such  suit, 
amounting  in  the  aggregate  to  the  sum  of  $363.35 ;  that  such 
judgment  remained  wholly  unpaid;  that  appellant  stood 
charged,  by  such  judgment,  with  the  payment  thereof ;  that 
appellant  ought  to  have  an  allowance  against  such  decedent's 
estate  for  the  sum  of  $176.67,  the  one-half  of  such  judg- 
ment; that  whatever  sum  might  be  allowed  to  appellant 
ought  to  be  applied  to  the  payment  of  such  judgment  for 
costs,  and  he  suggested  that  the  court  should  so  order;  and 
that  such  sum  of  $176.67,  after  deducting  all  proper  credits 
and  set-offs,  was  justly  due  and  wholly  unpaid. 

The  question  for  our  decision  may  be  thus  stated :  A.re  the 
facts  stated  by  appellant,  in  his  claim  or  complaint,  sufficient 
to  show  prima  facte  a  valid  and  subsisting  indebtedness  to 
him  from  the  estate  of  appiellee's  intestate  ?  In  section  2310, 
R.  S.  1881,  in  force  since  September  19th,  1881,  it  is  pro- 
vided that  the  holder  of  any  claim  against  a  decedent's  es- 
tate, whether  such  claim  be  due  or  not,  ^'  shall  file  a  succinct 
and  definite  statement  thereof  in  the  office  of  the  clerk  of 
the  court  in  which  the  estate  is  pending."  In  so  far  as  any 
question  of  pleading  is  concerned,  there  is  no  material  dif- 
ference between  this  statutory  provision  and  the  provisions 
of  section  62  of  the  act  of  June  17th,  1852,  for  the  settle- 
ment of  decedents'  estates.  2  R.  S.  1876,  p.  512.  It  was 
often  held  by  this  court,  that  the  older  statute  did  not  require 
a  regular  complaint,  under  the  ordinary  rules  of  pleading, 
but  merely  a  succinct  statement  of  the  claim.  Hannum  v. 
Curtis,  13  Ind.  206;  Ginn  v.  Collins,  43  Ind.  271 ;  Post  v. 
Pedrick,  52  Ind.  490.  But  it  has  also  been  held,  and  cor- 
rectly so,  we  think,  that  such  succinct  statement  should  con- 
tain all  such  facts  as  were  necessary  to  show  prima  fade  that 
the  decedent's  estate  was  lawfully  indebted  to  the  claimant, 
or  it  would  be  held  bad  on  demurrer  thereto,  for  the  want  of 
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aafficient  &ct8.  Huston  v.  First  Nat'l  Bamkj  85  Ind.  21; 
M(Hyre  v.  SfepA€n«,  97  Ind.  271. 

We  learn  from  the  briefs  of  counsel  on  both  sides,  that  the 
appellant's  claim  or  complaint,  in  the  case  at  bar,  was  held 
bad  on  the  demurrer  thereto,  because  the  agreement  of  the 
decedent  mentioned  therein  was  within  the  statute  of  frauds 
and  void.  As  the  appellant  did  not  aver  that  such  agree- 
ment was  in  writing,  we  must  assume  that  it  was  an  oral  or 
verbal  agreement.  Laingford  v.  Freeman,  60  Ind.  46 ;  Good- 
rich V.  Johnson,  66  Ind.  268 ;  Ice  v.  BaUy  ante,  p.  42.  But, 
although  such  agreement  was  verbal  or  oral,  it  was  not  within 
the  statute  of  frauds.  As  it  is  stated  in  the  claim  or  com- 
plaint, the  decedent's  agreement  with  the  appellant  was  to 
pay  or  answer  for,  not  the  debt  of  another,  but  the  appel- 
lant's own  debt.  Such  an  agreement  is  not  within  the  stat- 
ute of  frauds,  and,  if  it  is  supported  by  a  sufficient  consid- 
eration, it  is  a  valid  and  binding  agreement.  Louisville,  etc., 
R.  W.  Co.  V.  Caldwell,  98  Ind.  245. 

This  brings  us  to  the  real  and  fatal  defect  in  appellant's 
claim  or  complaint,  namely,  its  absolute  &ilure  to  show  that 
the  decedent's  promise  or  agreement  was  supported  by  any 
sufficient  consideration.  So  far  as  the  claim  or  complaint 
shows,  the  decedent's  promise  or  agreement  to  pay  the  ap- 
pellant's debt  is,  at  most,  a  mere  nudum  pactum.  "  Where, 
as  in  this  case,  the  action  is  founded  upon  a  parol  or  oral 
promise,  it  is  necessary  that  the  consideration  of  such  promise 
should  be  stated  with  such  particularity  as  will  enable  the 
court  to  decide  whether  or  not  the  promise  sued  upon  is  sup- 
ported by  a  sufficient  legal  consideration."  Wheeler  v.  -Haio- 
Jdns,  101  Ind.  486,  and  cases  cited.  Nothing  was  alleged  in 
the  claim  or  complaint,  from  which  it  can  be  inferred  even^ 
that  the  relation  of  principal  and  surety  existed  between  the 
decedent  and  the  appellant  in  the  judgment  for  costs.  Such 
judgment  was  apparently  rendered  in  a  suit  by  a  reversioner 
against  the  tenant  for  life  and  her  vendee,  either  to  recover 
damages  for  waste  committed  or  to  enjoin  the  commission  of 
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waste.  In  a  suit  for  either  purpose,  of  course  all  the  tort- 
feasors  were  principals,  and,  between  them,  the  relation  of 
principal  and  surety  could  not  exist. 

We  are  of  opinion,  therefore,  that  appellant's  claim  or 
complaint  did  not  state  all  such  facts  as  were  necessary  to 
show  prima  fdcie  that  the  decedent's  estate  was  lawfully  in- 
debted to  the  claimant  in  any  sum  whatever.  It  follows  that 
no  error  was  committed  by  the  court  in  sustaining  appellee's 
demurrer  to  appellant's  claim  or  complaint. 

The  judgment  is  affirmed^  with  costs. 

Filed  Sept  23, 1885. 


No.  12,038. 

Hays  et  al.  v.  Regeb. 

Pabol  Trust  in  Land.—  When  May  he  Averred  and  Proved. — Judgment,-^ 
A  parol  trust  in  land,  which  has  been  executed,  may  be  averred  and 
proved  for  the  purpose  of  showing  that  the  apparent  owner  had  no  in* 
terest  which  was  subject  to  the  lien  of  a  judgment  against  him. 

Same. — EquHy.—A  court  of  equity  will  confine  the  lien  of  a  judgment  to 
the  actual  interest  of  the  judgment  debtor  in  the  property. 

Same.  —Estoppel— The  fact  that  goods  were  sold  to  the  apparent  owner  on 
the  faith  of  his  title,  which  is  not  shown  to  have  been  of  record,  will 
not,  in  the  absence  of  fraud,  where  the  actual  owner  remains  in  posses- 
sion and  has  no  knowledge  of  the  credit  so  extended,  work  an  estoppel. 

From  the  Marion  Superior  Court. 

J.  L.  MeMdster  and  A.  Boicey  for  appellants. 

/.  Klingensmith,  for  appellee. 

Mitchell,  C.  J.— On  the  15thday  of  August,  1872,  Wil- 
liam Reger  was  the  owner  of  a  lot  in  Davidson's  heirs  addi- 
tion to  the  city  of  Indianapolis.  On  that  day,  his  wife  join- 
ing, he  conveyed  it  to  John  Stumph  by  an  absolute  deed. 

This  conveyance  was  made  without  any  consideration,  and 
upon  a  parol  trust,  that  the  title  should  be  held  for  the  ben- 
efit of  Reger^  who  remained  in  possession  and  paid  the  taxes. 
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On  tl\e  9th  day  of  February,  1878,  by  the  direction  of  Reger, 
Stumph  and  wife  conveyed  the  lot  to  the  appellee,  Reger's 
wife.  % 

While  the  title  was  in  Stumph  in  the  manner  stated,  Hays 
and  Wiles  recovered  a  judgment  against  him  in  the  Marion 
Superior  Court. 

After  the  lot  was  conveyed  to  Mrs.  Reger,  the  city  of  In- 
dianapolis, by  due  proceedings,  condemned  it  for  street  pur- 
poses, assessing  her  damages  at  $412.60.  This  sum  was  paid 
into  the  city  treasury.  Hays  and  Wiles  claimed  the  money, 
or  part  of  it,  from  the  city  treasurer,  on  account  of  the  al- 
leged lien  of  their  judgment  which  was  acquired  while  the 
legal  title  was  in  Stumph.  t^ 

This  suit  was  brought  by  Mrs.  Reger  against  the  city  and 
its  treasurer  and  Hays  and  Wiles,  for  the  purpose  of  estab- 
lishing her  right  to  the  money. 

The  determination  of  a  single  question,  which  is  raised 
in  the  record  in  various  ways,  settles  all  there  is  in  the  case. 

Appellants  claim  that  because  the  deed  from  Reger  and 
wife  to  Stumph  was  absolute,  and  the  alleged  trust  in  favor 
of  Reger  rested  in  parol,  the  lot  was  bound  by  the  lien  of  the 
Hays  and  Wiles  judgment,  and  that  it  was,  therefore,  not 
competent  to  aver  and  prove  the  parol  trust.  There  is  no 
claim  of  any  fraud  in  the  transaction. 

It  is  averred  in  an  answer,  to  which  a  demurrer  was  sus- 
tained, that  the  judgment  of  Hays  and  Wiles  was  I'endered 
upon  a  note  executed  by  Stumph  to  them,  and  that  the  con- 
sideration of  the  note  was  goods  and  merchandise  sold  by 
thf^m  to  him  on  the  faith  that  he  was  the  owner  of  the  lot. 

The  question  is  not  whether  the  parol  trust  may  be  en- 
forced, but,  the  parties  having  voluntarily  executed  it,  is  it 
competent  to  aver  and  prove  that  it  existed  in  order  to  defeat 
the  apparent  lien  of  Hays  and  Wiles^  judgment? 

The  case  can  not  be  distinguished  in  principle  from  Moore 
V.  Oottingham,  90  Ind.  239,  in  which  it  was  decided  in  a  well 
considered  opinion  by  Best,  C.,that  although  the  trust  rested 
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in  parol^  dnoe  it  had  been  executed^  proof  of  the  facts  will 
be  allowed^  as  against  the  claim  of  a  judgment  creditor. 

It  is  insisted  that  Moore  v.  Cbttingham,  supra,  effects  a 
virtual  abrogation  of  section  2969,  ft.  S.  1881,  which  in- 
hibits the  creation  of  trusts  concerning  lands,  unless  such 
trusts  arise  by  implication  of  law,  or  are  created  by  writing 
signed  by  the  party  creating  the  same.  We  think  no  such 
consequences  follow  from  the  decision  referred  to. 

This  statute,  as  also  the  statute  of  frauds,  was  enacted,  not 
that  parties  might  avoid  trusts  which  were  executed,  but 
rather  to  enable  them,  in  case  of  an  attempt  to  enforce  such 
trusts  while  they  remained  executory,  to  insist  on  certain 
modes  of  proof  in  order  to  establish  them. 

The  trust  having  been  executed,  we  need  not  determine 
whether  it  was  one  arising  by  implication  of  law,  or  whether 
it  was  an  express  trust.  Whether  it  was  one  or  the  other, 
the  parties  having  voluntarily  executed  it,  the  authorities  are 
that  it  may  be  proved  by  parol  for  the  purpose  of  showing 
that  the  apparent  owner  had  no  interest  which  was  subject  to 
the  lien  of  a  judgment  against  him. 

In  the  case  of  Sieman  v.  Austiuj  33  Barb.  9,  a  judgment 
creditor  sought  to  subject  the  interest  of  an  apparent  owner 
of  land  to  the  lien  of  his  judgment  after  such  owner  had  con- 
veyed it  to  the  real  owner  in  execution  of  a  trust  with  which 
he  had  been  invested  by  parol.  The  trust  seems  to  have  been 
an  express  trust,  and  the  direct  question  was  made,  whether 
parol  evidence  was,  under  the  circumstances,  admissible  to 
show  the  nature  of  the  transaction.  It  was  there  said :  "  The 
law  refuses  its  aid  to  enforce  agreements  creating  trusts  or 
charges  upon  lands,  when  they  rest  altogether  in  parol,  not  be- 
cause the  trusts  are  therefore  void,  but  because  it  will  not  per- 
mit them  to  be  proved  by  such  evidence.  But  when  a  person 
who  has  received  the  title  to  lands  purchased  for  the  benefit 
of  another,  although  without  having  declared  the  feet  in  writ- 
ing, recognizes  and  fulfils  the  trust,  it  is  not  line  duty  of  the 
court  to  deny  its  existence.     *    ^    *     ^  debtor  will  not  be 
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permitted  to  convey  away  his  property,  either  real  or  personal, 
and  relieve  it  from  the  encumbrances  occasioned  by  his  debts; 
but  there  is  nothing  to  prevent  his  restoring  to  others  their 
property  if  it  has  been  placed  in  his  hands.  Nor  is  there  any 
reason  why  the  property  of  others  should  be  subjected  to  the 
payment  of  his  debts,  if  he  is  honest  enough  to  refiise  to 
avail  himself  of  an  opportunity  to  use  it  for  that  purpose/^ 
See,  also,  Borst  v.  Nalle,  28  Grat.  423. 

The  interest  which  the  lien  of  a  judgment  affects  is  the 
actual  interest  which  the  debtor  has  in  property,  and  h  court 
of  equity  will  always  2)ermit  the  real  owner  to  show,  there 
being  no  intervening  fraud,  that  the  apparent  ownership  of 
another  is  or  was  not  real,  and  when  the  judgment  debtor 
has  no  other  interest,  except  the  naked  legal  title,  the  lien  of 
a  judgment  does  not  attach.  White  v.  Carpenter ^  2  Paige^ 
217 ;  KeirsUed  v.  Avery ^  4  Paige,  9 ;  Thomas  v.  Kennedy,  24 
Iowa,  397 ;  Brown  v.  Pierce,  7  Wall.  205.  A  court  of  equity 
will  confine  the  lien  of  a  judgment  to  the  actual  interest  of 
the  judgment  debtor  in  the  property.  MonticdlOj  etc.,  Co.  v, 
Loughry,  72  Ind.  562. 

The  appellants  are  neither  parties  nor  privies  to  the  trans- 
action which  they  assail,  and  they  will  not  be  heard  to  object 
to  it  on  account  of  the  nature  of  the  evidence  by  which  it  is 
proved,  since  the  parties  themselves  have  executed  it  and 
are  satisfied  with  it.  Dixon  v.  Duke,  85  Ind.  434 ;  Morrison 
V.  Colliery  79  Ind.  417;  Savage  v.  Lee,  101  Ind.  514. 

As  Stumph  had  nothing  but  the  naked  legal  title  to  the  lot,. 
Reger  remaining  in  possession,  and  as  it  does  not  appear  that 
there  was  any  fraud  or  concealment,  or  that  Stumph's  deed 
was  of  record  even,  or  that  Reger  had  any  knowledge  of  the 
credit  extended  to  him,  the  fact  that  goods  were  sold  to  him 
on  the  faith  of  his  title  can  not  estop  the  appellee  to  show 
her  right.     We  find  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  May  26, 1885;  petition  for  a  rehearing  overruled  Oct.  16, 1885. 
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il03    628 
183P885  Constitutional  Law.— ^et  BeguUuing  Sale  </  Paient  Bights,— The  statute 

requiring  persons  who  sell,  or  offer  for  sale,  patent  rights  to  file  with  the 

clerk  of  the  proper  county  a  dulj  authenticated  copj  of  the  letters 

patent,  and  an  affidavit  that  the  letters  are  genuine  and  have  not  been 

revoked  or  annulled,  and  that  they  have  authority  to  sell  the  right 

patented,  is  valid. 

Same.— Pra^  (^  State  to  Make  Fbliee  RegutatiowL—The  State  has  power 
to  make  police  regulations  for  the  protection  of  its  citizens  against  fraud 
and  imposition. 

Same. — Diaenmiwiiion, — Regtrietion  upon  Gommereial  IrUereoune,— The  State 
is  not  inhibited  from  enacting  police  regulations  which  operate  upon 
instrumentalities  or  articles  of  commerce,  provided  no  discriminations 
are  made  against  classes  of  citizens,  and  no  restrictions  are  placed  upon 
commercial  intercourse. 

Same. — In  enacting  a  statute  particularly  applicable  to  one  thing  of  a 
peculiar  nature,  there  is  no  discrimination,  and  no  obstruction  of  com- 
merce. 

Case  Overruled.— Grwcr  <fe  Baker  Sewing  Maekine  Co.  v.  Butler,  63  Ind. 
454,  is  overruled. 

From  the  Noble  Circuit  Court. 

P.  V.  Hoffman  and  K  L.  Agnew,  for  appellant. 

W.  L.  Penfieldy  for  appellees. 

Elliott,  J. — If  the  statute  requiring  persons  who  sell,  or 
offer  for  sale,  patent  rights  to  file  with  the  clerk  of  the  proper 
county  a  duly  authenticated  copy  of  the  letters  patent,  and 
an  affidavit  that  the  letters  are  genuine  and  have  not  been 
revoked  or  annulled,  and  that  he  has  authority  to  sell  the 
right  patented,  is  valid,  this  judgment  must  be  affirmed; 
otherwise  it  must  be  reversed. 

In  our  opinion  the  statute  is  valid,  for  the  reason  that  in 
enacting  it  the  Legislature  exercised  a  police  power  resident 
in  the  State.  The  power  to  make  police  regulations  for  the 
protection  of  its  citizens  against  fraud  and  imposition  is  not 
taken  from  the  States  by  the  Federal  Constitution  or  by  any 
National  statute.  It  has,  indeed,  been  authoritatively  set- 
tled that  the  National  Legislature  can  not  exercise  police 
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powers  for  the  protection  of  the  inhabitants  of  a  State ;  this 
is  a  domestic  matter,  to  be  governed  and  regulated  by  State 
laws.  Wedem  Union  Tel.  Oo.  v.  Fendldan,  95  Ind.  12  (48 
Am.  R.  692) ;  U.  8.  v.  2)cim«,  9  Wall.  41 ;  U.  8.  v.  Beeae,  92 
U.  S.  214 ;  Munn  v.  /fftnow,  94  U.  8.  113;  BaUroad  Oo.  v. 
Huaen,  95  U.  S.  465;  GvU  Bights  Oases,  109  U.  S.  3. 

The  State  is  not  inhibited  from  enacting  police  regulations 
which  operate  upon  instrumentalities  or  articles  of  commerce, 
provided  no  discriminations  are  made  against  classes  of  citi- 
zens, and  no  restrictions  are  placed  upon  commercial  inter- 
oourse.  Western  Union  Tel.  Co.  v.  Pendleton,  supra;  Sher- 
lock  V.  Ailing,  93  U.  S.  99;  County  of  MobUe  v.  Kimball,  102 
U.  S.  691;  Munn  v.  Illinois,  supra;  Woodruff  \.  Parkam,  8 
Wall.  123;  Slaughter  House  Cases,  16  Wall.  36;  Oooley  v. 
Board,  etc.,  12  How.  299 ;  Mayor,  etc.,  of  New  York  v.  Miln, 
11  Peters,  102;  Staie  v.  Addington,  77  Mo.  110. 

In  the  case  of  PaUerson  v.  Kentucky,  97  U.  S.  501,  the  doc- 
trine stated  was  applied  to  the  case  of  a  patented  article,  and 
the  principle  declared  in  that  case  rules  here.  The  doctrine 
of  the  case  just  cited  was  fully  approved  in  Fry  v.  State,  63 
Ind.  552  (see  opinion,  565),  and  must  be  deemed  the  law  of 
this  State. 

'  We  need  not  inquire  whether  a  statute  discriminating 
against  patented  articles  would,  or  would  not,  be  valid,  for 
that  is  not  here  the  question.  We  are  not,  therefore,  required 
to  review  the  cases  of  Crittenden  v.  White,  23  Minn.  24  (23 
Am.  R.  676),  HMida  v.  Hunt,  70  111.  109  (22  Am.  R.  63), 
Oranson  w.  Smith,  37  Mich.  309  (26  Am.  R.  514).  Here  there 
is  no  discrimination,  for  the  statute  simply  prescribes  a  method 
by  which  our  citizens  can  secure  protection  against  fraud. 
The  requirement  that  a  record  shall  be  made  is  not  an  un- 
reasonable one,  nor  does  it  impede  the  free  course  of  com- 
merce ;  it  simply  compels  an  exhibition  of  the  source  of  title 
and  a  description  of  the  thing  offered  for  sale.  The  intan- 
gible character  of  the  thing  put  into  market,  and  its  peculiar 
Vol.  102.— 34 
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nature,  distinguish  it  from  other  articles  of  commeroe,  and 
these  make  necessary  laws  of  a  peculiar  character.  It  is 
the  character  of  the  commodity  that  makes  necessary  a  law- 
applying  particularly  to  it,  and  not  to  articles  of  com- 
merce in  general,  and  in  enacting  a  statute  particularly  appli- 
cable to  a  thing  of  a  peculiar  nature  there  is  no  discrimina- 
tion, and  no  obstruction  to  the  free  course  of  commerce* 
Honest  dealers  can  not  be  harmed  by  such  a  law,  and  if  dis* 
honest  ones  are,  all  the  greater  the  merit  of  the  law. 

The  answer  avers  that  no  copy  of  the  letters  patent  was 
filed,  and  that  no  affidavit  was  made  and  filed ;  and  it  further 
alleges  that  the  words  "  given  for  a  patent "  were  not  written 
in  the  note.  We  are  not  required  to  decide  what  the  result 
would  be  if  the  answer  averred  no  more  than  that  the  words 
"given  for  a  patent"  were  not  written  in  the  note,  for  the 
other  allegations  in  themselves  make  the  answer  good.  We 
need  not,  therefore,  determine  whether  the  decision  in  Helm  v. 
First  Naei  Bank,  43  Ind.  167  (13  Am.  R.  395),  is  or  is  not  to 
be  regarded  as  correctly  expressing  the  law ;  but  it  is  proper  to 
say  that  its  force  and  reasoning  arc  much  shaken  by  the  later 
cases.  The  decision  in  Grover  &  Baker  Seioing  Machine  Co,  v, 
Butler,  53  Ind.  454  (21  Am.  R.  200),  was  based  entirely  on  the 
case  of  Ex  Parte  Robinson,  2  Bissell,  309,  and  as  that  case ' 
has  been  overthrown  by  the  decision  of  the  court  of  supreme 
authority,  the  case  built  upon  it  must  also  go  down.  We 
must  yield  to  the  judgment  of  the  court  of  last  resort,  and 
that  requires  us  to  declare  that  the  case  of  Grover  &  Baker 
Seunng  Machine  Co.  v.  Butler,  supra,  is  virtually  overruled  by 
the  decisions  of  the  Supreme  Court  of  the  United  States* 
This  result  was  really  established  by  the  decisions  in  FSry  v. 
Staie,  supra,  and  Toledo  Agricultural  Works  v.  Work,  70  Ind* 
253,  although  not  explicitly  announced. 

Judgment  affirmed. 

Filed  May  26, 1885;  petition  for  a  rehearing  overruled  Sept  17, 1886* 
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Gillette  v.  Hill.  137  no 

Sheriff. — Subrogation, —  Qfftel.  —  Judgment  —  Void  Execution,  —  Where  a 
sheriff,  upon  a  void  execution,  collects  the  amount  of  a  valid  judgment 
and  pajB  it  over  to  A.,  the  judgment  plaintiff,  and  subsequently  tlie 
judgment  defendant  obtains  a  judgment  against  such  sheriff  for  the  re- 
covery of  the  money  so  collected,  such  sheriff  is  subrogated  to  the  rights 
of  A.,  and  is  entitled  to  offset  that  judgment  against  the  one  against 
him,  or  to  have  execution  upon  it,  at  his  option.    Sec.  1214,  R.  8.  1881. 

From  the  Elkhart  Circuit  Court. 

J.  M.  Vanfled,  for  appellant. 

R.  M,  Johnson f  E.  G.  Herr  and  H.  C.  Dodge^  for  appellee. 

NiBLACK,  J. — In  an  action  against  Daniel  Hill  and  Warren 
G.  Hill,  Abraham  L.  Hazen,  Richard  Todd,  Rufus  Todd, 
Horace  C.  Skinner  and  John  A.  Knapp,  on  the  14th  day  of 
February,  1881,  recovered  a  several  judgment  against  Daniel 
Hill  in  the  "court  of  the  city  of  Elkhart,'^  in  this  State,  for 
the  sum  of  $534.01.  On  the  25th  day  of  the  same  month,  that 
court,  on  the  motion  of  Daniel  Hill,  granted  a  new  trial  in  the 
cause,  but  then  fixed  no  day  for  another  trial.  On  the  18th  day 
of  March,  1881,  the  judge  of  the  court  lastly  above  named, 
having  come  to  the  conclusion  that  the  order  granting  a  new 
trial  was  void,  because  not  made  within  ten  days  after  the 
judgment  was  rendered,  issued  an  execution  upon  the  judg- 
ment, which  was  directed  to  and  placed  in  the  hands  of  Chris- 
topher J.  Gillette,  as  sheriff  of  Elkhart  county.  Conceiving 
that  a  new  trial  had  been  properly  granted,  and  that  the  judg- 
ment had  been  thereby  vacated,  Daniel  Hill,  uniting  with 
Warren  G.  Hill,  commenced  a  suit  on  the  25th  day  of  March, 
1881,  in  the  Elkhart  Circuit  Court,  against  Gillette  and  the 
judgment  plaintiff,  to  restrain  the  enforcement  of  the  execu- 
tion, and  to  have  it  declared  and  decreed  that  the  judgment 
had  been  lawfully  vacated.  The  execution  was  afterwards, 
on  th^l6th  day  of  July,  1881,  quashed  by  order  of  the  judge 
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in  vacation,  and,  on  the  27th  day  of  the  same  month,  the 
Judge  of  the  court  of  the  city  of  Elkhart  issued  another  ex- 
ecution on  the  judgment  which  was  alao  placed  in  the  hands 
of  Gillette  as  sheriff.  On  the  2d  day  of  August,  1881,  Daniel 
Hill,  to  prevent  a  levy  upon  his  property,  paid  the  sum  of 
money  demanded  by  the  execution  under  protest,  and,  on  the 
11th  day  of  that  month  Gillette  paid  over  the  amount  thus 
collected  oy  him  of  Daniel  Hill  to  Hazen  and  others,  the 
execution  plaintiffs.  Afterwards,  at  a  trial  of  the  injunction 
suit,  in  which  there  had  been  some  amendment  in  the  plead- 
ings, and  upon  a  special  finding  of  the  facts,  the  circuit  court 
came  to  the  conclusions,  as  matters  of  law : 

First  The  city  court  had  authority  to  take  jurisdiction  of 
said  cause  and  render  judgment  therein. 

Second.  The  said  court  obtained  jurisdiction  over  the  per- 
sons and  subject-matter  in  said  cause,  and  the  judgment  ren- 
dered thereiir  is  not  void  and  is  binding  upon  the  parties  i in 
this  action. 

Third.  The  said  court  had  no  power  to  grant  a  new  trial 
in  said  cause  after  the  expiration  of  ten  days  from  the  rendi- 
tion of  judgment  therein,  and  the  action  of  the  court  in  grant- 
ing a  new  trial  therein  was  and  is  a  nullity  and  wholly  void. 

Fourth.  That  the  execution  issued  upon  said  judgment 
-was  void. 

The  court  thereupon,  in  effect,  adjudged  that  the  execution 
upon  which  Gillette  had  collected  the  money  from  Daniel 
Hill  was  void,  and  decreed  that  the  money  so  collected  should 
1)e  returned  to  the  said  Daniel  Hill ;  and  also  rendered  judg- 
ment against  the  defendants  in  that  proceeding  for  costs. 
The  Hills  appealed  from  that  judgment  to  this  court,  assign- 
ing error  severally  upon  the  first  three  conclusions  of  law. 
This  court  argumentatively  criticised  and  disapproved  of  the 
second  and  third  conclusions  of  law,  but  nevertheless  affirmed 
the  judgment  without  any  modification,  reservation  or  limi- 
tation.    See  Hill  v.  Hazen,  93  Ind.  109.  ^ 
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On  the  18th  day  of  August,  1881,  Daniel  Hill  commenced 
an  action  also  in  the  Elkhart  Circuit  Court  against  Gillette^, 
to  recover  back  the  money  collected  by  the  latter  from  the 
former  upon  the  execution  decreed  to  be  void  in  the  case  of 
Hill  V.  Hazeny  supi^ay  and  the  court  made  a  special  finding  of 
the  facts,  ujwn  which  it  came  to  the  conclusion  that  Hill  was: 
entitled  to  recover  back  from  Gillette  the  money  sued  for,, 
upon  the  ground  that  the  third  section  of  the  act  of  April 
7th,  1881  (Acts  1881,  p.  102),  had  transferred  all  such  t»ses  as 
that  out  of  which  the  controversy  had  arisen  to  the  circuit 
court,  and  that  hence  the  judge  of  the  court  of  the  city  of 
Elkhart  had  no  authority  to  issue  the  execution  in  question^ 
Judgment  was  thereupon  rendered  accordingly  upon  the  find- 
ings and  conclusions  thus  stated.  That  judgment  was  also- 
affirmed  by  this  court.  See,  also,  Gillette  v.  Hill,  96  Indl  601.. 

After  the  affirmance  of  that  judgment  by  this  court,  Gil- 
lette commenced  this  proceeding  in  the  court  below  to  have: 
the  judgment  rendered  by  the  court  of  the  city  of  Elkhart,, 
in  favor  of  Hazen  and  others,  set  off  against  the  judgment 
obtained  against  him  by  Daniel  Hill,  as  above,  upon  the  theory 
that,  under  the  circumstances  attending  the  various  transac- 
tions herein  set  out,  he  had  become  subrogated  to  all  the  rights; 
of  the  plaintiffs  in,  and  hence  the  equitable  owner  of,  the 
Hazen  judgment.  The  circuit  court,  however,  upon  full  con- 
sideration of  the  premises,  decided  that  Gillette  was  not  en- 
titled to  have  the  Hazen  judgment  thus  set  off  against  the 
judgment  against  him  in  favor  of  Daniel  Hill,  and  adjudged! 
accordingly,  and  it  is  from  that  adjudication  that  this  appeal, 
is  prosecuted. 

In  support  of  the  refnsal  of  the  circuit  court  to  thus  set 
ofi^  one  judgment  against  the  other,  it  is  argued  that,  as  it 
matter  of  judicial  construction,  this  court  held  in  the  case  of 
Hill  V.  Hazen,  supra,  as  well  as  in  the  case  of  Gillette  v.  Hill, 
9upra,  that  the  Hazen  judgment  had  been  annulled  and  set 
aside  by  the  order  granting  a  new  trial,  and  that,  in  conse- 
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quence,  there  is  now  no  such  a  judgment  as  that  once  was  in 
existence,  and  whether  the  construction  thus  contended  for 
ought  to  be  maintained,  we  regard  as  the  controlling  question 
in  this  cause. 

It  is  a  confession  we  regret  to  have  to  make,  but  it  must 
nevertheless  be  admitted,  that  the  complications  attending 
this  most  important  question  are  quite  anomalous  as  well  as 
unfortunate,  and  may  have  tended  very  materially  to  pro- 
tract controversy  between  the  parties  to  this  appeal.  But  we 
do  not  feel  at  liberty  to  hold  that  this  court  has,  in  legal  ef- 
fect, decided  that  the  Hazen  judgment  was  annulled  and  set 
aside  by  the  order  for  a  new  trial  made  on  the  25th  day  of 
February,  1881,  as  it  is  claimed  was  done  in  the  cases  referred 
to ;  on  the  contrary,  the  legal  inference  from  the  actual  hold- 
ing in  the  case  of  Hill  v.  Hazen,  supra,  seems  to  us  to  be  that 
the  judgment  in  question  continued  to  be  a  valid  and  oper- 
ative judgment. 

We  are  furthermore  of  the  opinion  that  upon  the  facts 
herein  above  stated,  Gillette  became  subrogated  to  the  rights 
of  the  plaintiffs  in  the  Hazen  judgment,  and  entitled  to  have 
it  set  off  against  the  judgment  against  him  in  favor  of  Daniel 
Hill,  or  to  have  execution  upon  the  Hazen  judgment  at  his 
option.  We  are  led  to  that  conclusion  by  the  general  scope, 
spirit  and  meaning  of  section  1214,  R.  S.  1881,  as  well  as  by 
the  general  principles  which  underlie  the  doctrine  of  subro- 
gation. See  sections  7  and  90,  Sheldon  Subr.,  and  cases  there 
cited;  also,  Burbank  v.  Slinkard,  53  Ind.  493 ;  Shirts  v.  Irons, 
64  Ind.  13;  Adams  v.  Zee,  82  Ind.  587. 

The  judgment  is  reversed  with  costs,  and  the  cause  re^ 
manded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Filed  June  11, 1885.    Petition  for  a  rehearing  overmled  Oct.  14, 1885. 
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Western  Union  Telegraph  Company  v.  Huff  et  al.   J^  fglj 

Tjjulduxq,-- Complaint  b^ore  JtuHce  <^  Peace. — Bea  A^jydieoUa.'-'The  com- 
plaint in  an  action  commenced  before  a  justice  of  the  peace  is  safficient 
if  it  will  inform  the  defendant  of  the  nature  of  the  cause  of  action,  and 
if  a  judgment  thereon  may  be  used  as  a  bar  to  another  action  for  the 
same  cause. 

Same. — Joint  Interest.— Partiea. — Where  it  appears  from  the  complaint  that 
the  plaintifis  are  jointly  interested  in  the  cause  of  action  stated,  they  are 
properly  joined  as  co-plaintiffs. 

TnAcric^— Sufficiency  ofEmdenee, — Supreme  CourU— Where  there  is  evidence 
in  the  record  which  tends  to  sustain  the  finding  of  the  trial  court  on 
every  material  point,  the  Supreme  Court  will  not  disturb  it 

From  the  Tippecanoe  Circuit  Court. 

J.  A:  Stein  and  6r.  W.  Collins,  for  appellant. 

T,  B.  Ward  and  6r.  W.  Galvin,  for  appellees. 

HowK,  J. — In  this  case,  the  appellees,  Samuel  A.  Huff 
and  Edward  H.  Brackett,  the  plaintifis  below,  alleged  in  their 
complaint  that  they  placed  in  the  hands  of  appellant^s  agent, 
at  its  office  in  the  town  of  Monticello,  Indiana,  a  written 
dispatch,  of  which  the  following  is  a  copy : 

"June  20th,  1881. 
*^To  Hon.  John  JR.  Coffroth,  Lafayette,  Indiana: 

"  Will  you  please  send  us,  by  first  train,  seventieth  IlPs, 
containing  Mill-burr  and  Cabbage-seed  cases. 

"(Signed)  Huff  &  Bbackett." 

Which  said  dispatch  was  so  placed  in  the  hands  of  the  said 
agent  to  be  transmitted  to  the  said  John  R.  Coffroth,  at  the 
city  of  Lafeyette,  by  the  appellant;  for  the  transmission  of 
which  the  appellees,  at  the  time  the  dispatch  was  so  placed  in 
the  hands  of  such  agent,  paid  the  appellant  the  sum  of  fifty 
cents,  the  usual  charge  according  to  the  appellant's  regula- 
tions, as  and  for  its  compensation  for  such  transmission,  which 
sum  was  received  by  appellant  in  full  for  such  compensation ; 
and  so  the  appellant  then  and  there  undertook  and  promised 
the  appellees  to  transmit  the  said  dispatch,  without  partiality 
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and  in  good  faith,  to  John  K.  Coffroth,  at  Lafayette,  In- 
diana, under  penalty  of  $100;  but  the  appellees  say  that  the 
appellant  wholly  failed  to  so  transmit  the  said  dispatch ;  that 
the  appellant  was,  on  the  20th  day  of  June,  1881,  an  electric 
telegraph  company,  with  a  line  of  wires  extending  from  the 
town  of  Monticello,  Indiana,  to  the  city  of  Lafayette,  In- 
diana, and  was  then  engaged  in  telegraphing  for  the  public. 
Wherefore  the  appellees  prayed  judgment  for  the  penalty 
of  $100,  etc. 

The  cause  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellees,  and,  over  the  appellant's  motion  for  a  new 
trial,  judgment  was  rendered  accordingly. 

In  this  court,  the  first  error  assigned  by  the  appellant  is 
the  overruling  of  its  demurrer  to  the  appellees'  complaint. 
The  grounds  of  demurrer  were  as  follows: 

1.  Want  of  suflBcient  facts  to  constitute  a  cause  of  action. 

2.  Defect  of  parties  plaintiffs,  in  this,  that  it  does  not  show 
just  relations  between  the  plaintiffs. 

3.  Misjoinder  of  parties  plaintiils. 

Of  the  first  of  these  grounds  of  demurrer,  it  will  suffice  to 
say  that  the  record  shows  the  action  to  have  been  commenced 
before  a  justice  of  the  peace.  A  complaint  in  such  a  case 
will  be  held  sufficient  if  it  will  inform  the  defendant  of  the 
nature  of  the  plaintiff's  cause  of  action,  and  be  so  explicit 
that  a  judgment  thereon  may  be  used  as  a  bar  to  another  suit 
for  the  same  cause  of  action.  Hewett  v.  Jenkins,  60  Ind. 
110;  DePriesi  v.  State,  68  Ind.  569;  Beineke  v.  Wurgler,  77 
Ind.  468. 

In  the  case  in  hand,  the  complaint  was  sufficient  in  these 
respects,  and  it  did  not  appear,  on  the  face  of  the  complaint^ 
that  there  was  any  defect  of  parties  plaintiffs,  or  that  there 
was  any  misjoinder  of  such  parties.  It  sufficiently  appeared 
from  the  allegations  of  the  complaint,  that  the  appellees  were 
jointly  interested  in  the  cause  of  action  stated,  and  this  joint 
interest  authorized  their  joinder  as  co-plaintiffs  in  one  and  the 
same  suit. 
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The  only  other  error  complained  of,  by  the  appellant,  is 
the  overruling  of  its  motion  for  a  new  trial.  The  only  causes 
assigned  for  such  new  trial  were,  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and  was  contrary  to 
law.  These  causes  for  a  new  trial  present  for  our  decision 
the  single  question,  whether  or  not  there  is  sufficient  legal 
evidence,  appearing  in  the  record,  which  tends  to  sustain  the 
finding  of  the  trial  court  on  every  material  point.  In  the 
record  of  this  cause,  there  is  an  abundance  of  such  evidence, 
and,  therefore,  we  can  not  say  that  the  court  erred  in  over- 
ruling appellant's  motion  for  a  new  trial.  Swales  v.  Southard, 
64  Ind.  557;  Hayden  v.  G^etcher^  76  Ind.  108;  Cornelius  v. 
Coughlin,  86  Ind.  461.     We  find  no  error  in  the  record. 

The  judgment  is  affirmed  with  costs. 

Filed  April  24, 1884 ;  petition  for  a  rehearing  overruled  Oct  29, 1886. 


No.  11,444. 
RiNGGENBERG  ET  AL.  V.  HaRTMAN  ET  AL. 

Change  op  Venue. — Rule  of  Court, —  Diligence. — An  application  for  a 
change  of  Tenne,  filed  after  the  time  limited  hy  a  rule  of  the  trial  court, 
is  insufficient  if  it  does  not  show  the  exercise  of  diligence  to  discover 
the  fact,  upon  which  it  ief  based,  within  the  time  limited. 

Same. — Contenienee  of  WitTieue^^  Diacretion  of  CourL—\\.  is  within  the  dis- 
cretion of  the  trial  court  to  g^nt  a  change  of  venue  on  the  ground  that 
it  is  required  by  the  convenience  of  witnesses,  and  the  Supreme  Court 
will  not  interfere  with  its  action  where  an  abuse  of  such  discretion  is 
not  shown. 

Practice. — B/^etHom  of  SwppUmaitoL  Oomphint,—  New  Tritd, — Supreme  Court, 
— The  rejection  of  a  supplemental  complaint  is  not  a  cause  for  a  new 
trial,  but  such  ruling  belongs  to  the  class  of  cases  embracing  motions  to 
strike  out,  to  make  more  specific,  etc.,  and  must  be  presented  to  the  Su- 
preme Court  accordingly. 

Same. — Evidence. — Where  the  record  fails  to  show  what  it  is  proposed  to 
prove  by  a  witness,  there  is  no  available  error  in  sustaining  an  objection 
to  a  question  propounded  to  him. 

Same. — Objection  to  Evidence, — BiU  of  Exeeptions, — It  is  not  enough  to  state 


108 

"5^ 

m 

800 

188 

am 

102 

587 

ISB 

074 

102 

637 

145 

4» 

638  SUPREME  COURT  OF  INDIANA, 

RingKenbeig  eloLv.  Hantman  ei  oL 

in  general  terms  that  testimonj  is  incompetent ;  but  the  gronnds  of  ob- 
jection most  be  specifically  stated  and  embodied  in  a  bill  of  exceptions. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren,  L.  M.  Lauer,  J.  D.  Chaplin  and  H.  Corbin, 
for  appellants. 

A,  C.  Capron,  J.  W.  Parks  and  M.  A,  0.  Paehard,  for  ap- 
pellees. 

Elliott,  J. — The  application  for  the  change  of  venue 
made  by  the  appellants  was  filed  after  the  time  limited  by  a 
rule  of  the  trial  court,  and  the  question  is  whether  the  ap- 
plication shows  an  excuse  for  not  applying  for  the  change 
within  the  time  prescribed.  It  is  stated  in  general  terms,  in 
the  affidavit  on  which  the  application  is  founded,  that  the 
cause  for  which  the  change  was  asked  was  not*known  to  the 
appellants  until  the  evening  before  the  affidavit  was  filed,  but 
it  is  not  shown  that  any  diligence  was  used  to  discover  the 
fact.  On  the  authority  of  Witz  v.  Spencer,  51  Ind.  253,  the 
affidavit  must  be  held  insufficient,  for  the  reason  that  it  fiiils 
to  show  the  exercise  of  diligence. 

The  action  was  brought  by  the  appellants  to  recover  the 
possession  of  personal  property,  and  a  supplemental  complaint 
was  tendered  by  them  after  the  issues  were  closed.  There  is 
no  specification  of  error  presenting  this  ruling  for  review,  and 
consequently  no  question  upon  it  is  before  us.  The  ruling 
was  not  made  upon  the  trial,  nor  upon  matters  connected  with 
it,  but  the  ruling  related  to  the  pleadings,  and  not  to  matters 
connected  with  the  trial.  The  ruling  is,  therefore,  not  one 
to  be  presented  by  a  motion  for  a  new  trial,  but  belongs  to 
the  class  of  cases  embracing  motions  to  strike  out,  to  compel 
answers  to  interrogatories  by  the  parties,  to  make  more  spe- 
cific, and  the  like. 

An  affidavit  for  a  change  of  venue,  on  the  ground  that  it 
was  required  by  the  convenienceof  the  witnesses,  was  also  filed 
by  the  appellants,  and  a  motion  for  a  change  duly  made.  In 
our  opinion,  the  trial  court  has  a  discretionary  power  to  grant 
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or  reiiise  changes  on  the  ground  upon  which  appellants'  ap- 
plication was  based,  and  where  a  discretionary  power  exists 
the  appellate  court  will  interfere  only  in  cases,  where  it  appears 
to  have  been  abused.  In  this  case  there  was  no  abuse  of 
•discretion. 

The  record  does  not  show  what  the  appellants  proposed  to 
prove  by  Martin  Reed,  and,  under  the  settled  practice,  we 
must  hold  that  no  available  error  was  committed  in  sustain- 
ing the  objection  to  the  question  propounded  to  him  on  his 
direct  examination  by  the  appellants. 

It  is  not  enough  to  state  in  general  terms  that  testimony  is 
incompetent;  the  party  objecting  must  specifically  state  the 
grounds  of  objection,  and  cause  them  to  be  embodied  in  a 
bill  of  exceptions.  This  principle  disposes  of  the  question 
made  upon  the  ruling  permitting  the  appellees  to  give  in  ev- 
idence declarations  of  one  of  the  parties  made  at  the  time  the 
property  was  taken  by  the  sheriff  under  the  writ  of  replevin. 

We  can  not  disturb  the  verdict  on  the  evidence. 

We  have  considered  all  the  questions  discussed  by  counsel, 
and  those  not  discussed  we  have  treated  as  waived. 

Judgment  affirmed. 

Filed  Mar.  12, 1885 ;  petition  for  a  rehearing  overruled  Nov.  3, 1885. 
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that  an  indictment  was,  on  a  certain  da7,  returned  into  open  court  by  \^  ^\ 
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8amx. — Motion  to  Quosi^.— Where  the  record  discloses  enough  to  authorise  i45  566 
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[166   67gf  ing  murder  by  the  administration  of  arsenic,  the  precise  amount  of  the 

— ~  ~      I  arsenic  is  immaterial,  if  the  facts  charged  show  that  it  was  the  poison 

which  caused  tlie  death. 

Same. — AbBenee  of  Prwmer  During  Argument  of  Motion  to  Qiuu/L — It  is  not 
error  to  hear  argument,  on  a  motion  to  quash  an  indictment,  in  the 
absence  of  the  prisoner.  Section  1786,  R.  S.  1881,  relates  merely  to 
the  trial. 

Same. — Arraignment. — Pixuiice. — A  motion  to  quash,  as  well  as  a  demurrer 
to  an  indictment,  in  regular  order,  precedes  the  arraignment 

8 AUE.— Withdrawing  Pim  of  Not  Guilty.— Diicrelion  of  Court.— In  the  ab- 
sence of  a  showing  of  cause,  the  granting  or  withholding  leave  to  with- 
draw a  plea  of  not  guilty  rests  in  the  discretion  of  the  trial  court 

Same. — Juror. — Examination  of  ax' to  Qualifiaitiona. — Much  rests  in  the  dis- 
cretion of  the  trial  court  as  to  what  questions  may  or  may  not  be  an- 
swered by  a  person  called  as  a  juror,  touching  his  qualifications  to  serve, 
hot  great  latitude  ought  to  be  allowed.    See  opinion. 

Same. — Murder. — Proof  that  Deceased  vxu  Human  Being. — In  a  prosecution 
for  murder  it  is  unnecessary,  but  harmless  to  the  accused,  to  prove  that 
the  deceased  was  a  human  being. 

Same. — Aecu»ed^8  Statement  as  Witness  at  Ooroner'a  Inquest. — Signature  to. — 
Evidence.— y^here  one,  who  is  subsequently  indicted  for  the  murder  of 
the  deceased,  voluntarily  testifies  as  a  witness  at  the  coroner's  inquest 
concerning  the  death  of  such  deceased,  it  is  his  duty  to  attest  his  state- 
ment by  his  signature,  and  such  statement,  if  it  becomes  relevant  and 
material,  may  be  read  in  evidence  against  him  at  his  trial. 

Sam^— Evidence. — The  mere  facts  that  such  witness,  after  his  statement 
was  reduced  to  writing,  asked  an  attorney  for  the  prosecution,  who  waa 
present  at  the  inquest,  if  signing  such  statement  would  clear  or  crim- 
inate him,  to  which  such  attorney  answered  that  he  did  not  know,  and 
he  then  signed  without  further  hesitation,  do  not  make  such  statement 
inadmissible  as  evidence,  nor  is  it  a  material  inquiry  whether  the  attor- 
ney's answer  was  true  or  untrue. 

Same.-— Ifaj'wiZcw  Error. — It  is  not  available  error  to  overrule  questions, 
propounded  to  a  witness,  which  are  merely  collateral  to  the  main  ques- 
tion under  investigation,  and  which  can  be  either  permitted  or  denied 
without  material  injury  to  any  one. 

Same. — Physician. — (^nion.  — Credibility. — A  physician  who  attended  the 
deceased  in  his  last  sickness,  and  who,  as  a  witness  at  the  trial,  gives  it 
as  his  opinion  that  the  case  was  one  of  arsenical  poisoning,  may  prop- 
erly be  asked  if  he  had  treated  it  as  such,  as  a  means  of  testing  hia 
credibility,  but  the  refusal  to  permit  the  question  is  not  necessarily  a 
material  error. 

Same. — Medicine  AdminiMered  by  Physician.—i^owing  that  it  Contained  no 
fWwn.— Where  the  physician  administered  bismuth  to  the  deceased  in 
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hiB  illness,  and  the  qaestion  is  made  whether  it  might  not  have  con- 
tained areenic,  he  maj  testify  that  he  afterward  gave  the  same  kind  of 
bismuth  to  another  patient  without  injury,  and  it  may  also  be  shown 
that  a  chemist,  who  analysed  bismuth  from  the  same  package,  found 
no  traces  of  .arsenic  in  it. 

SAME.—Medieal  Booh. — Medical  books  are  not  admissible  as  evidence. 

SAUE.-^ExperL—Hypolhelieal  Oase, — Opinion  Ceiiain  or  Probable. — Where  a 
phyflcian,  testifying  as  an  expert,  expresses ,  the  opinion  upon  a  hypo- 
thetical case,  that  the  deceased  came  to  his  death  by  arsenical  poison, 
he  may  properly  be  asked,  in  behalf  of  the  accused,  whether  his  con- 
clusion is  one  of  certainty  or  only  of  high  probability,  but  the  refusal 
of  the  court  to  permit  the  question  may  not  be  available  error  in  the 
•light  of  other  expert  testimony. 

Same. — Miaeonduct  of  C^ttW  tn  ArgumenL — For  misconduct  of  counsel  for 
the  State  in  argument,  held  not  sufficient  to  justify  the  reversal  of 
the  judgment,  when  considered  in  connection  with  interruptive  denials 
of  counsel  for  the  accused  and  the  prompt  disapproval  of  the  court, 
see  opinion. 

Sams. — InttruUion. — Death  WiUnn  a  Year  and  a  Day. — Where  the  evidence 
shows  that  the  deceased  died  within  a  week  after  hisjsymptoms  of  arsen- 
ical poisoning,  it  is  unnecessary  for  the  court,  in  stating  the  facts  nec- 
essary to  a  conviction,  to  tell  the  jury  that  death  must  have  resulted 
within  a  year  and  a  day  after  the  poison  was  administered. 

Sams. — An  instruction  which  is  good  as  a  whole  can  not  be  attacked  in 
part. 

SAX^^Indmetion  as  to  Hypothetical  Gm.—Expert.^Aik  instmction,  that 
the  facts  stated  in  a  hypothetical  case  need  not  necessarily  be  always 
fully  proven,  to  give  value  to  the  testimony  of  an  expert,  is  substan- 
tially correct. 

Samb.— CXnjuiMtoniia/  Evidenee.-^An  instruction,  given  in  connection  with 
proper  illustrations  and  precautions,  that  the  accused's  guilt  might  be 
established  by  circumstantial  evidence  alone,  is  good. 

Samb.— R^eetton  cf  Evidence  by  Jury.—An  instruction,  that  testimony  can 
only  be  rejected  because  it  is  not  true,  and  that  when  the  evidence  is 
irreconcilably  conflicting,  that  which  is  false  must  be  rejected,  is  ab- 
stractly correct. 

SXUE.^ Instruction  Mnat  he  Applicable  to  Endence.— Where  an  instruction  is 
asked  which  is  not  applicable  to  the  evidence,  it  will  be  properly  refused. 

Samb.— C^mu^toe  /luemeeums.-- It  is  not  error  to  refuse  instructions  which 
are  merely  cumulative. 

Same. — Miaecndnet  <^  Jury. — i^eicKcc.— Where  the  trial  court  hears  evi- 
dence upon  a  question  of  misconduct  of  the  jury,  its  decision  on  that 
question  will  not  be  disturbed  by  the  Supreme  Court  oh  what  may  seem 
to  be  the  weight  of  the  evidence. 
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Same. — TechnvDol  Erron. — Where  the  verdict  is  right  npon  the  evidence,  it 
will  not  be  reversed  for  merely  abstract  and  practically  harmless  errors. 

From  the  Huntington  Circuit  Court. 

A.  Moore,  L.  P.  Boyle  and  Z.  DungaUy  for  appellant. 

F,  T.  Hord,  Attorney  General,  C.  W.  Watkina  and  J.  C- 

Branyauy  for  the  State.  ^ 

NiBLAGK,  J. — The  appellant,  Charlotte  Epps,  was  indicted, 
tried  and  convicted  for  the  murder  of  her  husband,  John  Epps^ 
and  sentenced  to  imprisonment  for  life. 

Though  somewhat  informally  expressed,  the  record  before 
us  shows  that  the  indictment  in  this  c&se,  known  then  aa 
number  299,  was,  on  the  4th  judicial  day  of  the  October 
term,  1883,  of  the  Huntington  Circuit  Court,  returned  into 
open  court  by  the  grand  jury  of  Huntington  county,  en- 
dorsed "a  true  bill"  by  their  foreman,  and  that  was  enough 
to  show  a  proper  return  of  the  indictment.  Heath  v.  Stale,, 
101  Ind.  512. 

The  indictment  was  in  three  counts,  each  charging  murder 
in  the  first  degree  by  means  of  arsenical  poison.  The  first 
count,  after  making  the  usual  and  formal  preliminary  re- 
*  citals,  charged  the  appellant  with  having,  on  the  6th  day  of 
June,  1883,  killed  and  murdered  the  deceased  by  unlawfully, 
feloniously,  wilfully  and  maliciously  administering  "  to  him, 
the  said  John  Epps,  a  certain  deadly  poison,  to  wit,  a  poison 
commonly  called  arsenic,  which  he,  the  said  John  Epps,  then 
and  there  received  at  the  hands  of  her,  the  said  Charlotte 
Epps,  and  which  he,  the  said  John  Epps,  then  and  there 
swallowed,  and  by  reason  of  which  he,  the  said  John  Epps, 
then  and  there  and  thereby  died,"  etc.  The  other  counts 
charged  substantially  the  same  ofience,  but  not  precisely  in 
the  same  language.  In  neither  was  it  averred  what  amount 
of  arsenic  was  administered  to  the  deceased. 

The  appellant  moved  to  quash  the  indictment,  first,  be* 
cause  the  record  did  not  set  out  the  names  of  the  grand 
jurors  who  returned  the  indictment,  or  show  the  term  for 
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which  such  grand  jury  was  empanelled,  and  did  not  make  it 
appear  affirmatively  that  the  person  who  endorsed  the  in- 
dictment as  "  a  true  bill  *'  was  in  fiwt  the  grand  jury's  "  fore- 
man'^  as  he  purported  to  be,  and,  secondly,  because  the 
amount  of  arsenic  alleged  to  have  been  administered  was  not 
averred,  upon  the  ground  that  it  was  necessary  to  show  that 
the  amount  used  was  sufficient  to  produce  death.  The  mo- 
tion to  quash  was  nevertheless  overruled,  and  in  that  respect 
no  error  is  apparent.  The  record  discloses  enough  to  au* 
thorize  the  inference  that  the  indictment  was  duly  returned 
by  a  lawfully  organized  grand  jury  for  the  term  at  which  it 
was  presented.  Moore  Crim.  Law,  section  472 ;  Powers  v. 
SUUe,  87  Ind.  144;  Heath  v.  State,  101  Ind.  512. 

The  further  inference  from  the  facts  charged  in  each  count 
of  the  indictment  necessarily  was,  that  it  was  the  arsenic  ad- 
ministered to  the  deceased  which  caused  his  death,  and,  in 
that  view,  the  precise  amount  so  administered  was  quite  im- 
material.    Snyder  v.  State,  59  Ind.  105. 

The  circuit  court  heard  a  part  of  the  argument  upon  the 
motion  to  quash  the  indictment  in  the  absence  of  the  appel- 
lant, but  she  was  present  when  the  argument  was  concluded 
and  when  the  motion  to  quash  was  overruled.  It  is  claimed 
that  thus  hearing  part  of  the  argument,  when  the  appellant 
was  not  present,  was  erroneous,  and  an  elaborate  argument  has 
been  submitted  in  support  of  that  claim.  Section  1786,  R. 
8. 1881,  provides  that  "No  person  prosecuted  for  any  offence 
punishable  by  death,  or  by  confinement  in  the  State  prison 
or  county  jail,  shall  be  tried  unless  personally  present  during 
the  trial."  But  this  section  does  not  have  any  relation  to  mo- 
tions In  a  cause,  not  connected  with  the  trial,  and  can  not  in 
any  event  be  held  to  require  the  presence  of  a  prisoner  during 
the  argument  of  a  motion  merely  preliminary  to  or  preced- 
ing the  trial. 

After  a  demurrer  to  the  indictment  had  also  been  overruled, 
the  appellant  was  arraigned  and  entered  a  plea  of  not  guilty 
to  the  charge  preferred  against  her. 
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Afterwards  the  appellant  asked  leave  to  withdraw  her  plea 
of  not  guilty  for  the  purpose  of  enabling  her  to  again  move 
to  quash  the  indictment  upon  the  alleged  ground  that  the 
previous  motion  to  quash  had  been  made  before  arraignment, 
and  hence  prematurely  made,  but  the  circuit  court  overruled 
her  application,  and  that  is  also  claimed  to  have  been  erro- 
neous. 

By  section  1762,  R.  S.  1881,  it  is  enacted  that  "If  the  mo- 
tion to  quash  be  overruled,  the  defendant  shall  be  arraigned 
by  the  reading  of  the  indictment  or  information  to  him  by 
the  clerk,  unless  he  waive  the  reading;  and  he  shall  then  be 
required  to  plead  immediately  thereto,^'  unless  further  time 
be  given  to  answer.  This  section  makes  it  plain  that  a  mo- 
tion to  quash,  as  well  as  a  demurrer  to  an  indictment,  in  reg- 
ular order,  precedes  the  arraignment.  No  cause  was,  there- 
fore, shown  for  the  withdrawal  of  the  appellant's  plea  to  the 
indictment,  and,  in  the  absence  of  the  showing  of  any  such 
cause,  the  granting  or  withholding  leave  to  her  to  withdraw 
her  plea  rested  entirely  within  the  discretion  of  the  circuit 
court. 

One  William  Fall  was  called  to  serve  as  a  juror  in  the 
cause,  and  upon  being  sworn  to  answer  as  to  his  qualifications 
to  serve  in  that  capacity,  answered  as  follows :  "  I  am  a  voter 
and  householder  of  Huntington  county,  Indiana.  I  have  no 
particular  opinion  of  the  guilt  or  innocence  of  the  defend- 
ant. I  have  an  opinion  of  it  formed  from  what  I  have  learned 
of  the  case  from  rumor  or  hearsay,  and  from  reading  about 
it,  but  don't  know  whether  what  I  read  was.  the  evidence  of 
the  case  or  not."  Counsel  for  the  appellant  thereupon  asked 
Fall,  "When  you  have  an  opinion  on  any  subject  does  it 
take  much  evidence  to  remove  it?"  The  circuit  court  sus- 
tained an  objection  to  that  question,  and  refused  to  permit  it 
to  be  answered,  to  which  an  exception  was  reserved.  With- 
out any  further  evidence  as  to  his  competency,  or  objection 
from,  or  further  exception  by,  the  appellant,  Fall  was  ad- 
mitted and  sworn,  and  served  as  a  juror  in  the  cause. 
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One  John  Martz  was  also  called  to  serve  as  a  juror,  and 
upon  being  sworn  said :  '^  I  am  a  voter  and  householder  of 
Huntington  county,  Indiana,  and  (have)  not  formed  or  ex- 
pressed any  opinion  of  the  guilt  or  innocence  of  the  defend- 
ant/' Counsel  for  the^defendant  then  propounded  to  Martz 
the  following  questions :  "  You  would  not  guess  the  defend- 
ant into  the  penitentiary,  or  to  hanging  her,  would  you  ? '' 
^*  What,  if  anything,  have  you  read  of  the  case  ? ''  "  You  would 
not  conyict  the  defendant  of  the  charge  against  her  to  please 
or  displease  anybody,  would  you  ?  "  Objections  were  made 
and  severally  sustained  to  these  questions,  whereupon  the  ap- 
pellant peremptorily  challenged  Martz,  and  he  was,  conse- 
quently, not  permitted  to  serve  on  the  jury. 

It  may  be  said  generally,  that  the  extent  to  which  a  party 
should  be  allowed  to  go  in  the  examination  of  a  person  called 
as  a  juror  is  not,  in  this  State,  and  can  not  well  be,  governed 
by  any  fixed  rules.  Much  rests  in  the  discretion  of  the  court 
as  to  what  questions  may  or  may  not  be  answered,  but  in 
practice  very  great  latitude  is,  and  generally  ought  to  be, 
indulged. 

The  question  asked  of  Fall  had  no  direct  application  to  the 
question  then  before  the  court,  which  was  as  to  the  extent 
and  the  circumstances  under  which  he  had  formed  an  opinion ; 
hence  it  was  not  error  to  sustain  an  objection  to  the  question. 
The  court  ought,  perhaps,  to  have  required  more  evidence  to 
sustain  the  juror's  impartiality,  but  as  the  juror  was  admitted 
and  sworn,  without  objection  from  the  appellant,  no  question 
was  reserved  upon  the  omission  of  the  circuit  court  in  that 
respect. 

The  second  question  addressed  to  Martz  might,  with  pro- 
priety, have  been  permitted,  but  as  he  had  already  answered 
that  he  had  neither  formed  nor  expressed  an  opinion  as  to 
the  guilt  or  innocence  of  the  appellant,  and  as  no  other  ques- 
tion had  been  made  upon  his  competency  as  a  juror,  there  was 
seemingly  nothing  else  remaining  to  which  his  proposed  further 
Vol.  102.— 35 
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examination  had  any  material  reference.  It  is,  at  all  events, 
not  apparent  that  the  circuit  court  was  guilty  of  any  abuse 
of  its  discretion  in  sustaining  objections  to  all  of  .the  ques- 
tions propounded  to  Martz. 

James  C.  Branyan,  an  attorney  of  the  Huntington  Circuit 
Court,  assisted  in  the  prosecution  of  this  cause,  and  was  also 
examined  as  a  witness  on  behalf  of  the  State.  He  testified 
to  having  been  present  at  the  inquest  held  upon  the  body  of 
John  Epps,  and  to  the  &ct  that  the  appellant  was  examined 
as  a  witness  at  the  inquest ;  also,  that  the  testimony  given  by 
her  upon  the  occasion  was  reduced  to  writing  by  a  person 
designated  for  that  purpose.  He  furthermore  stated  that 
when  the  testimony  of  the  appellant,  as  it  was  written  out,  was 
read  over  to  her,  he  told  her  she  was  at  liberty  to  sign  the 
paper  thus  read  to  her,  or  not,  as  she  chose,  that  there  was 
no  power  which  could  compel  her  to  sign  it  if  she  did  not 
wish  to  do  so ;  that  the  appellant  then  asked  him,  if  signing- 
it  would  "clear'*  her  of  the  charge  that  she  had  probably 
had  something  to  do  with  the  death  of  her  then  deceased 
husband,  or  whether  it  might  not  criminate  her ;  that  he  told 
her  that  as  to  that  he  did  not  know ;  that  she  thereupon,  with- 
out apparent  further  hesitation,  signed  the  paper  in  question . 
Counsel  for  the  appellant  then  inquired  of  Mr.  Branyaa 
whether,  at  the  time  he  told  the  appellant  that  he  did  not 
know  whether  her  signing  the  statement  she  had  made  be- 
fore the  coroner  would  or  would  not  "  clear  *'  her,  or  might 
or  might  not  criminate  her,  he  did  not  tell  her  what  was  un- 
true, and  what  he  knew  at  the  time  to  be  untrue.  The  court 
sustained  an  objection  to  that  question,  and  did  not  require 
the  witness  to  answer  it,  and  it  is  argued  that  thereby  a  pal- 
pable error  was  committed. 

At  the  time  the  appellant  made  her  statement  before  the 
coroner,  there  was  no  formal  accusation  against  her,  and  she 
testified  only  as  a  witness  in  common  with  other  witnesses,, 
concerning  the  death  of  John  Epps.  In  such  a  case,  the  law 
required  that  her  testimony  should  be  reduced  to  writing,  and 
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snbscribed  by  her,  and  returned  to  the  clerk  of  the  circuit 
court  with  other  papers  pertaining  to  the  inquest.  R.  8. 1881, 
section  5880;  Woods  v.  8UUe,  63  Ind.  353.  After  she  con- 
sented to  testify,  it  became  her  duty  to  attest  what  she  had 
stated  by  her  signature,  and  as  what  Mr.  Branyan  said  to  her 
after  her  testimony  was  reduced  to  writing  seemingly  tended 
neither  to  encourage  nor  to  discourage  her  from  subscribing 
to  her  statement,  his  motive  in  -  saying  what  he  did  added 
nothing  either  to  the  validity  or  invalidity  of  her  signature, 
and  hence  the  proposed  inquiry  as  to  the  truth  of  what  he 
told  her  at  the  time  was  wholly  immaterial.  If  she  had  de- 
clined to  sign  her  statement,  aft^er  h  had  been  made  and 
written  out,  it  might  have  been  still  used  against  her  in  the 
event  that  it  became  relevant  and  material.  1  Greenl.  £v., 
section  228. 

The  appellant's  statement  made  before  the  coroner  was 
read  in  evidence,  over  her  objection,  and  that  is  made  a  cause 
of  complaint,  in  argument  here,  upon  the  ground  that  she 
was  misled  by  Mr.  Branyan,  as  herein  above  stated,  and  that 
the  circuit  court  erroneously  refused  to  permit  him,  Branyan, 
to  answer  as  to  the  truth  of  his  representations  made  to  her. 
What  we  have  already  said  practically  disposes  of  this  cause 
of  complaint.  But  it  may  be  said  in  addition  that  there  was 
no  pretence  that  any  inducement  or  threats  had  been  used  to 
obtain  a  statement  from  the  appellant  at  the  inquest,  and  that 
all  that  is  objected  to  on  the  part  of  Mr.  Branyan  occurred 
in  relation  to  the  signature  merely  afi;er  her  statement  had 
been  made  and  committed  to  writing.  Conceding,  therefore, 
that  Mr.  Branyan  was  guilty  of  all  that  the  last  question  put 
to  him  implied,  there  was  still  no  reason  for  not  admitting 
the  appellant's  statement  in  evidence. 

One  Baker  Pickens  was  a  witness  for  the  State,  and  testi- 
fied to  having  been  frequently  at  and  about  the  house  of 
John  Epps  during  his  last  sickness,  but  denied  having  taken 
very  much  interest  in  the  case.  Counsel  for  the  appellant 
then  asked  him  "How  did  you  come  to  be  present  when  the 
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will  was  probated  to  find  out  what  was  in  it  ? ''  One  Thomas 
Barker  testified  to  having  been  at  the  funeral  of  John  Epps 
as  well  as  the  inquest;  also  to  the  fiict  that  two  pod  mortem 
examinations  were  made  of  the  body.  Counsel  for  appellant 
then  inquired  whether  it  was  not  the  general  talk  at  the  time 
in  the  neighborhood,  that  John  Epps's  body  contained  arsenic  ? 
These  questions  were  both  overruled,  and  we  see  no  error  in 
these  rulings  of  the  circuit  court.  Both  questions  were  col- 
lateral merely  to  the  main  question  under  investigation,  and 
were  of  that  class  which  might  have  been  either  permitted  or 
denied  without  material  injury  to  any  one. 

Dr.  James  F.  Mock  attended  upon  the  deceased  during  his 
last  sickness,  and  as  a  witness  described  the  symptoms  which 
were  developed  from  time  to  time.  He  also  gave  the  names 
of  the  different  medicines  which  he  administered  to  the  de- 
ceased in  his  treatment  of  the  case.  While  entertaining  some 
doubt  at  first,  he  expressed  the  opinion  that  the  case  proved 
to  be  one  of  arsenical  poisoning.  Counsel  for  the  appellant 
then  inquired  whether  he  had  treated  the  case  as  one  of  arsen- 
ical poisoning,  but  the  court  refused  to  allow  the  question 
to  be  answered.  We  think  the  question  was  one  which  ought 
in  strictness  to  have  been  permitted,  as  a  means  of  testing 
the  credibility  of  the  witness,  but  the  information  sought  by 
it  had  only  an  incidental  relation  to  what  was  then  the  subject 
of  inquiry,  that  is  to  say,  whether  the  case  was  really  one  of 
poisoning  by  arsenic,  and  hence  we  regard  the  error  com- 
mitted by  the  exclusion  of  the  question  as  not  essentially 
material. 

One  Dr.  Lomax  was  examined  as  an  expert,  and,  upon  a 
hypothetical  case  put  to  him,  expressed  the  opinion  that  the 
deceased  came  to  his  death  by  arsenical  poison.  Counsel  for 
the  appellant  thereupon  inquired  whether  the  conclusion  thus 
reached  by  the  witness  was  one  of  certainty  or  only  of  high 
probability,  but  the  court  declined  to  allow  such  an  inquiry 
to  be  made.  We  esteem  that  as  having  been,  under  all  the 
circumstances,  both  a  pertinent  and  a  proper  question,  but  the 
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subject-matter  involved  was  so  thoroughly  and  elaborately 
discussed  and  reviewed  by  other  witnesses  who  testified  as 
experts  in  the  cause,  that  we  feel  justified  in  assuming  that  no 
serious  injury  was  inflicted  upon  the  appellant  by  the  exclu- 
sion of  that  question. 

It  was  made  to  appear  by  the  evidence  that  Dr.  Mock  ad- 
ministered bismuth  to  the  deceased  during  his  illness,  and  the 
question  was  made  whether  bismuth  does  not  frequently  con- 
tain traces' of  arsenic,  and  whether  the  bismuth  so  adminis- 
tered might  not  have  been  impregnated  with  arsenic.  Dr. 
Mock  was,  as  bearing  upon  that  question,  allowed  to  testify 
that  he  ailerwards  administered  the  same  kind  of  bismuth  to 
another  patient  without  any  injurious  effect,  and  that  he  after- 
wards purchased  some  more  bismuth  from  the  same  package 
and  sent  it  to  Dr.  Dreyer,  a  chemist  at  Fort  Wayne,  to  be 
analyzed.  Dr.  Dreyer  was  then  permitted  to  state  that  he 
analyzed  the  bismuth  sent  to  him  by  Dr.  Mock  and  found  no 
traces  of  arsenic  in  it.  All  that  occurred  about  the  bismuth, 
after  the  death  of  John  Epps,  was  over  the  objection  of  the 
appellant,  but  the  evidence  in  that  respect  tended  to  show 
that  the  bismuth  administered  to  Epps  was  free  from  arsenic, 
and  was  hence  material  and  proper. 

The  State  was  permitted  to  prove  that  John  Epps  was  a 
human  being.  That  was  unnecessary,  but  evidently  did  the 
appellant  no  harm.     Merrick  v.  State,  63  Ind.  327. 

The  appellant  offei'ed  to  read  in  evidence  two  pages  from 
a  book  known  as  "  Taylor  on  Poison,"  which  refers  to  the 
impure  condition  in  which  bismuth  is  often  found.  It  was 
admitted  that  the  book  was  a  standard  work  on  the  subject 
to  which  it  relates,  but  it  was  nevertheless  held  to  be  inad- 
missible in  evidence.  Counsel  for  the  appellant  admit  that 
the  book  was  inadmissible  according  to  previous  decisions  of 
this  court,  but  maintain  that  these  previous  decisions  are 
against  reason  and  an  enlightened  view  of  public  justice.  It 
is  true,  that  the  line  of  cases  on  the  subject  of  the  non-ad- 
missibility  of  medical  works  and  other  books  of  science,  of 
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which  our  cases  form  a  part,  has  been  criticised,  and,  at  times, 
commented  upon  unfavorably,  but  the  rule  established  by 
these  cases  has  never,  to  our  knowledge,  been  seriously  en- 
croached upon,  and  nevertheless  continues  to  be  generally 
maintained.  No  sufficient  reason  has  been  suggested,  as  we 
believe,  for  a  departure  from  that  rule  in  the  present  case. 
See  1  Greenl.  Ev.,  section  497,  and  note ;  Carter  v.  StaJUy  2 
Ind.  617 ;  Longneeker  v.  State,  22  Ind.  247.  As  having  some 
relation  to  the  same  subject,  see  the  cases  of  Cory  v.  SUcoXy 
6  Ind.  39 ;  Baldwin  v.  Bricker,  86  Ind.  221 ;  Jones  v.  Angell^ 
95  Ind.  376. 

One  of  the  attorneys  for  the  State,  in  his  closing  argu- 
ment, while  commenting  upon  the  propriety  of  convicting 
upon  circumstantial  evidence  alone,  exclaimed :  "  Why  a  man 
was  hung  at  Fort  Wayne,  in  an  adjoining  county,  on  circum- 
stantial evidence  not  one  hundredth  part  as  strong  as  the  evi- 
dence in  this  case  against  Mrs.  Epps."  These  remarks  were 
objected  to  by  one  of  the  counsel  for  the  appellant,  who  inter- 
ruptingly  said  that  while  he  was  not  fitmiliar  with  the  facts 
of  the  case  referred  to,  "  he  knew  that  in  that  case  the  fruits 
of  the  crime  had  been  traced  to  a  pawn-shop."  The  court 
thereupon  admonished  the  attorney  for  the  State  that  he  must 
confine  himself  to  the  evidence  in  his  statements  to  the  jury, 
to  which  the  attorney  with  much  earnestness  replied :  "  I 
know  what  I  am  saying,  and  I  do  not  want  to  be  interrupted 
in  ray  argument;  it  throws  me  off  my  line  of  argument." 

On  the  day  before  John  Epps  was  taken  sick,  one  Clinton 
Orndoff,  the  son-in-law  of  the  appellant,  accompanied  her,  ^ 
also  did  his  wife,  to  the  city  of  Huntington,  three  miles  from 
their  homes. 

Orndorff  testified  that  while  in  the  city  the  appellant  gave 
him  five  cents  to  buy  some  arsenic,  avowedly  to  kill  rats  and 
mice ;  that  he  bought  five  cents'  worth  of  arsenic,  as  requested, 
and  gave  it  to  her  in  Weaver's  store,  telling  her  at  the  same 
time,  '^  Here  is  the  arsenic ;  it  is  poison ;  be  careful ; "  that 
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the  appellant  took  the  package  and  said  ^^AU  right;  I  have 
handled  that  before." 

The  attorney  for  the  State,  above  referred  to,  in  comment- 
ing upon  thia  evidence,  said^  in  substance,  ^'  This  woman '' 
(pointing  to  the  appellant)  '^  took  poison  from  Clinton  Orn- 
dorff  in  Weaver's  store  and  said,  ^  I  know  what  it  is ;  I  know 
it's  poison ;  I've  handled  it  before ;  I've  buried  two  husbands 
and  children.' " 

Counsel  for  the  appellant  again  objected,  and  the  court 
again  admonished  the  attorney  for  the  State  that  he  must 
keep  within  the  evidence,  whereupon  that  attorney  responded : 
**I  don't  mean  that  she"  (the  appellant)  "said  it  all  in 
Weaver's  store ;  I  mean  to  say  that  she  said  in  Weaver's 
store  that  she  knew  it  was  poison,  and  had  handled  it  before, 
and  that  it  was  a  fact  that  she  had  buried  two  husbands  and 
'children,  but  I  disclaim  any  intention  to  say  that  she  testi- 
fied to  "  (these  facts)  "  all  in  the  same  connection  in  the  store." 

There  was  evidence  tending  to  prove  that  the  appellant  was 
a  widow  when  she  married  John  Epps,  and  that  she  was  at 
the  time  the  mother  of  two  sets  of  children,  from  which  the 
inference  that  she  had  been  twice  previously  married  was  not 
unreasonable,  and  might,  therefore,  be  assumed. 

One  Edward  Mise  was  a  witness  at  the  trial,  and  testified 
primarily  on  behalf  of  the  State.  He  was  a  half-brother  of 
John  Epps,  and,  being  unmarried,  had  lived  with  him  for 
many  years  and  up  to  the  time  of  his  death.  The  attorney 
for  the  State,  continuing  his  argument,  said :  "  Oh  !  gentle- 
men of  the  jury,  if  I  could  tell  you  what  that  good  old  man, 
Edward  Mise"  (pointing  to  him),  "told  me  he  knows  about 
other  dark  things  surrounding  this  case,  it  would  clear  away 
much  of  the  mystery  about  it,  about  which  counsel  for  de- 
fence talk  so  much."  Counsel  for  the  appellant  again  ob- 
jected, and  the  court  directed  the  attorney  for  the  State  to 
suspend  his  argument,  but  he  declined  to  heed  the  admoni- 
tion of  the  court,  and  proceeded  with  his  address  to  the  jury. 

It  was  a  conceded  matter  at  the  trial  that  Mr.  Moore,  one  of 
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the  appellant's  counsel^  had  formerly  resided  in  Huntington 
county,  but  was  then  a  resident  of  the  city  of  Chicago,  and, 
in  the  examination  of  some  of  the  witnesses,  a  question  was 
made  whether  the  appellant  had  not  employed  Mr.  Moore  in 
her  defence  before  she  was  either  arrested  or  formally  charged 
with  the  murder  of  her  husband. 

In  commenting  upon  the  appellant's  alleged  consciousness 
of  guilt,  the  attorney  for  the  State,  further  continuing,  charged 
that^ "  she ''  (pointing  to  the  accused)  "  sent  to  Chicago  for 
Mr.  Moore,  a  criminal  lawyer,  before  she  was  charged  with 
the  crime,  and  employed  him  to  defend  her,"  intimating  that 
her  conduct  in  that  regard  aflForded  another  illustration  of  the 
truth  of  the  scriptural  adage  that  "  The  wicked  flee  when  no 
man  pursueth.''  To  this  counsel  for  the  appellant  also  ob- 
jected, but  the  attorney  for  the  State  again  refused  to  sus-^ 
pend,  and  continued  his  argument  to  the  jury. 

The  attorney  for  the  State  evidently  went  beyond  the  limits 
of  legitimate  debate  in  some  of  his  statements  to  the  jury, 
and  palpably  so  in  his  allusion  to  what  Edward  Mise  had 
told  him.  He  also  made  himself  amenable  to*  the  circuit 
court  for  a  contempt  of  its  authority.  But,  when  taken  in 
connection  with  the  interruptive  denials  and  interjections  of 
counsel  for  the  appellant,  and  the  prompt  disapproval  in  each 
instance  by  the  court,  we  would  not  feel  justified  in  holding- 
that  the  misconduct  of  the  attorney  for  the  State  was  so  gross 
as  to  require  the  reversal  of  the  judgment  against  the  appel- 
lant. St.  Louis,  etc.,  R.  W.  Oo.  v.  Myrtle,  51  Ind.  566;  Kin- 
naman  v.  Kinnaman,  71  Ind.  417;  Conibs  v.  State,  75  Ind. 
215;  Rudolph  v.  Landwerlen,  92  Ind.  34.  Such  misconduct 
in  argument,  as  that  complained  of  as  above,  stands  upon  a 
different  footing  from  comments  upon  the  failure  of  a  de* 
fendant  to  testify  in  his  own  behalf,  since  such  comments  are 
in  violation  of  the  express  provision  of  a  statute.  R.  S. 
1881,  section  1798. 

In  one  of  its"  instructions,  the  circuit  court  told  the  jury 
that  "  It  is  essential  to  the  conviction  of  the  defendant  that 
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the  following  facts  must  be  proven  beyond  a  reasonable  doubt, 
to  wit :  1st.  The  death  of  John  Epps,  named  in  the  indict- 
ment. 2d.  That  his  death  was  caused  by,  or  was  mediately 
or  immediately  accelerated  by  poison  by  arsenic.  3d.  That 
the  poison  thus  causing  or  apcelerating  the  death  of  John 
Epps  was  feloniously  administered  by  the  defendant  to  him, 
or  that  the  defendant  feloniously  participated  in  such  admin- 
istration thereof,  or  feloniously  caused  the  same  to  be  admin- 
istered to  him.  4th.  That  the  offence  was  committed  in 
Huntington  county,  in  the  State  of  Indiana. '^ 

It  is  objected  that  this  instruction  did  not,  also,  tell  the 
jury  that  death  must  have  resulted  within  a  year  and  a  day 
after  the  poison  was  administered.  In  the  first  place,  we  see 
nothing  in  the  instruction,  so  far  as  it  purported  to  go,  which 
could  have  injured  the  appellant.  In  the  next  place,  there 
was  no  evidence  which  required  the  additional  definition  in- 
sisted upon.  The  last  sickness  of  John  Epps,  immediately 
following  his  symptoms  of  arsenical  poisoning,  was  of  less 
than  a  week's  duration. 

The  court  further  instructed  the  jury  that  "The  opinions 
of  the  experts  are  to  be  considered  by  you  in  connection  with 
all  the  other  evidence  in  the  case.  You  are  not  to  act  upon 
them  to  the  entire  exclusion  of  other  testimony.  You  are  to 
apply  the  same  general  rules  to  the  testimony  of  experts  that 
are  applicable  to  the  testimony  of  other  witnesses  in  deter- 
mining its  weight,  taking  into  consideration  the  opinions  of 
the  experts,  and  giving  them  just  weight,  you  are  to  deter- 
mine for  yourselves,  from  the  whole  evidence,  whether  the 
defendant  is  guilty  as  she  stands  charged,  beyond  a  reason- 
able doubt." 

It  is  complained  that  this  instruction  told  the  jury,  in  effect, 
that  they  might  consider  the  testimony  of  the  experts  to  the 
partial  exclusion  of  other  evidence,  and  that  it  was  error  to 
so  instruct  the  jury.  It  does  not  necessarily  follow  that  the 
instruction  was  erroneous,  conceding  the  construction  of  it 
contended  for.     But,  however  that  may  be,  we  see  no  objec* 
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tion  to  the  instruction  as  a  whole,  and  can  only  regard  the 
criticism  made  upon  it  as  an  impracticable  one.  Goodwin  v. 
SUUey  96  Ind.  560. 

The  next  instruction  told  the  jury,  in  brief,  that  the  &cts 
stated  in  a  hypothetical  case  need  not  necessarily  be  always 
fully  proven,  to  give  value  to  the  testimony  of  an  expert,  and 
that  instruction  is  substantially  supported  by  the  case  of  Eg^ 
ger%  v.  Eggera,  57  Ind.  461. 

A  subsequent  instruction  told  the  jury,  in  connection  with 
such  illustrations  and  precautions  as  are  usual  in  such  cases, 
in  substance,  that  the  appellant's  guilt  might  be  established 
by  circumstantial  evidence  alone.  That  doctrine  is  too  well 
sustained  by  the  authorities  to  require  any  extended  comment 
upon  it.  See  1  Greenl.  Ev.,  section  13  and  13a  ;  Moore 
Crim.  Law,  serious  344,  397. 

Two  other  instructions  taken  together  announced  the  doc- 
trine that  testimony  could  only  be  rejected  because  it  was  not 
true,  and  that  when  the  evidence  is  irreconcilably  conflicting^ 
that  which  is  false  must  be  rejected.  This  doctrine  is  often- 
times very  difficult  of  application,  but  it  is  doubtless  the  law 
when  abstractly  considered,  and  we  are  unable  to  see  that 
there  was  anything  in  either  one  of  these  last-named  instruc- 
tions presumably  injurious  to  the  appellant. 

The  appellant  asked  the  court  to  instruct  the  jury  that  "  If 
the  proof  shows  positively  that  one  of  two  or  more  persons 
•committed  the  homicide  set  out  in  the  indictment,  but  leaves 
it  uncertain  which  of  them  in  iact  committed  the  act  which 
<?aused  the  death,  all  such  persons  must  be  acquitted,  unless 
it  was  committed  by  one  of  them  under  circumstances  which 
in  law  makes  the  other  equally  guilty."  That  instruction 
was  refused,  and  that  refusal  is  relied  upon  as  clearly  and 
positively  erroneous.  As  applicable  to  an  appropriate  state 
of  facts,  the  instruction  states  the  law  correctly,  but  there  was 
nothing  in  the  evidence  in  this  case  to  which  it  could  have 
had  any  practical  application.  There  was  nothing  in  the  ev- 
idence which  tended  even  remotely  to  implicate  any  one  else 
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I)e8ides  the  appellant.  Hubbard  v.  StcUe,  72  Ala.  164.  Either 
she  was  guilty,  or  the  whole  case  remained  a  profound  and 
impenetrable  mystery. 

The  deceased  had  symptoms  of  arsenical  poisoning  two 
days  before  a  physician  was  called,  and  before  any  medicine, 
whether  pure  or  impure,  was  administered  to  him.  The  med- 
icines thereafter  prescribed  for  the  deceased  were  fully  ex- 
plained and  accounted  for.  The  instruction  was,  therefore, 
<5orrectly  refused. 

Other  instructions  were  asked  by  the  appellant  and  reinsed 
by  the  court,  but  the  substance  of  them  had,  as  we  believe, 
already  been  given  by  the  court  upon  its  own  motion,  in  some 
other  form,  and  there  was  hence  no  error  in  refusing  merely 
cumulative  instructions.  At  all  events,  the  jury  appear  to  us 
to  have  been  fully  and  carefully  instructed  upon  all  the  ma- 
terial matters  to  which  their  attention  was  especially  required, 
thus  rendering  further  instructions  unnecessary. 

Misconduct  on  the  part  of  the  jury  was  also  charged  as  a 
cause  for  a  new  trial.  In  support  of  this  charge,  affidavits 
were  filed  stating  that  two  or  three  of  the  jurors  were,  during 
ihe  progress  of  the  trial,  permitted  by  their  bailiff  to  walk 
from  the  rear  of  the  court-house  across  the  court-house  lot, 
where  other  people  were  standing  and  walking  to  and  fro,  a 
distance  of  one  hundred  and  fifty  or  two  hundred  feet,  to  a 
public  closet,and  return  without  being  accompanied  by  him  ; 
also  asserting  that  one  evening,  after  court  had  adjourned,  the 
jury  were  found  walking  around  in  the  court-house  in  a  more 
or  less  dispersed  condition  amongst  a  crowd  of  people  who 
had  been  attending  court,  under  the  pretext  of  taking  some 
exercise.  Counter-affidavits  were  also  filed,  either  expressly 
or  inferentially,  denying  the  alleged  misconduct  charged. 
Upon  the  issue  thus  presented  the  circuit  court  decided  that 
the  charges  of  misconduct  on  the  part  of  some  of  the  jurors, 
as  well  as  the  entire  jury,  were  not  sustained. 

It  has  been  held  by  this  court,  that  where  a  motion  for  a 
new  trial  is  based  upon  alleged  misconduct  of  the  jury,  or 
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of  certain  jurors,  and  the  court  has  heard  evidence,  whether 
presented  orally  or  by  affidavit,  concerning  such  alleged  mis- 
conduct, the  conclusion  reached  will  not  be  disturbed  by  this 
court  upon  what  may  seem  to  be  the  weight  of  the  evidence, 
and  that  may  now  be-  regarded  as  a  well  established  rule  of 
practice  in  this  State.     Long  v.  ^ate,  95  Ind.  481. 

It  is  claimed,  finally,  that  the  verdict  was  not  sustained  by 
sufficient  evidence,  and  that  for  that  reason,  if  for  no  other, 
the  judgment  ought  to  be  reversed. 

It  is  true,  that  everything  which  served  to  connect  the  ap- 
pellant with  the  death  of  John  Epps  rested  upon  circum- 
stantial evidence,  and  that  the  circumstances  were  not  abso- 
lutely conclusive  against  the  appellant,  yet  upon  the  whole 
evidence  we  see  no  palpable  reason  for  doubting  her  guilt. 
The  evidence  tended  to  establish  beyond  all  question  that 
the  deceased  died  from  arsenical  poisoning,  produced  by  the 
administration  of  small  or  divided  doses  of  arsenic ;  that  the 
deceased  was  taken  sick,  with  symptoms  indicating  the  pres- 
ence of  arsenic  in  his  stomach,  the  day  after  the  appellant 
purchased  ai*senic  as  herein  above  stated ;  that  the  appellant 
cooked  the  deceased's  breakfiwt  and  served  it  to  him  the 
morning  he  was  taken  sick ;  that  she  administered  food  and 
medicine  to  him  during  his  sickness,  having  opportunities  in 
that  respect  which  no  one  else  enjoyed ;  that  she  at  first  de- 
nied having  purchased  any  arsenic  the  day  before  her  hus- 
band was  taken  sick,  and  when  confronted  with  the  fiict  that 
she  had  done  so,  she  was  unable  to  give  any  account  of  what 
became  of  the  arsenic.  There  were  other  circumstances  un- 
favorable to  the  appellant  which  it  is  impracticable  to  set  out 
at  length.  The  judgment  can  not,  therefore,  be  reversed 
upon  the  evidence. 

As  affijcting  criminal  causes,  section  1891,  R.  8.  1881,  en- 
acts that,  "  In  the  consideration  of  the  questions  which  are 
presented  upon  an  appeal,  the  Supreme  Court  shall  not  re- 
gard technical  errors  or  defects  or  exceptions  to  any  decision 
or  action  of  the  court  below,  which  did  not,  in.  the  opinion 
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of  the  Supreme  Court^  prejudice  the  substantial  rights  of  the 
defendant/'  We  construe  technical  errors  to  include  in  this 
connection  merely  abstract  and  practically  harmless  errors. 
While,  therefore,  we  agree  that  some  errors  and  irregular- 
ities intervened  during  the  progress  of  the  cause  as  herein 
above  indicated,  we  regard  these  errors  and  irregularities 
as  not  having  probably  had  any  perceptible  effect  upon  the 
result  of  the  trial,  and  as  the  verdict  was  seemingly  and  in 
every  reasonable  view  probably  right  upon  the  evidence,  no 
sufficient  reason  has  been  shown  for  a  reversal  of  the  judg- 
ment. Smith  V.  Stat€,  28  Ind.  321 ;  Rollins  v.  State,  62  Ind. 
46 ;  Binna  v.  State,  66  Ind.  428. 

The  judgment  is  affirmed,  with  costs. 

Filed  June  10,  1885;  petition  for  a  rehearing  overruled  Nov.  7, 1885. 
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PBAcncE. — Special  Finding.— Record,— A  special  finding  of  facts,  with  con- 
clusions of  law,  made  at  the  request  of  a  party  and  signed  hj  the  judge, 
is  a  part  of  the  record  without  an  order  of  court. 

Swamp  ljAVi»,—TreaBttrer*s  OertificcUe  Evidence  of  Legal  Title, — Under  sec- 
tion 11  of  the  act  of  the  State  Legislature  to  regulate  the  sale  of  swamp 
lands,  etc.,  approved  May  29th,  1852,  1  G.  &  H.  599,  the  county  treas- 
urer's certificate  of  entry  is  evidence  of  legal  title  to  the  land  mentioned 
therein  in  the  person  in  whose  name  it  is  issued. 

Saub.— Ad  ofSejpt,  S8th,  1850^  ie  Qrani  In  PioBnenll—By  the  act  of  Congress 
of  Sept.  28th,  1850,  R.  S.  of  U.  S.,  section  2479  (see  1  G.  &  H.,  p.  737), 
the  whole  of  the  swamp  and  overflowed  lands  within  this  State,  made 
nnfit  thereby  for  cultivation,  which  remained  unsold  at  the  passage  of 
that  act,  were  granted  to  this  State,  and  such  act  was  a  grant  tn  pnjBeenH. 

Same. — I^iient. — Selection  of  Lands, — Evidence. — The  fact  that  a  patent  was 
subsequently  issued  to  this  State  by  the  United  States  is  conclusive  evi- 
dence that  the  lands  embraced  therein  were  selected  for  the  State,  as 
swamp  lands,  and  that  the  selection  was  approved  by  the  proper  authori- 
ty, and  establishes  title  to  such  lands  in  this  State,  commencing  on 
Sept.  28th,  1850. 

SAUB.—Belinqui^ment  by  State.—  TUle  of  State's  Grantee.— The  State  has 
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never  relinquished  to  the  United  States  its  title  to  the  lands  so  patented^ 
and  evidence  of  a  title,  to  any  of  sach  lands,  derived  from  the  United 
States,  subsequent  to  Sept.  28th,  1850,  is  of  no  avail  against  a  title  ac- 
quired from  the  State  under  the  swamp  land  act 

QAXE.  —  InvaUd  Bdtaae  by  Oovemor,— The  attempted  release  or  conveyance, 
hj  the  Governor  of  this  State,  to  the  United  States,  in  1869,  of  certain 
of  such  lands,  was  without  authority  and  invalid. 

QAME.—  Whm  Statics  QratUee  May  not  Queitum  TUie  from  UnUed  fifentos.— 
The  State's  grantee  is  only  estopped  from  questioning  a  title  derived  from 
the  United  States  to  particular  lands  of  those  granted  by  the  swamp- 
land act  of  1850  for  which  the  State  received  compensation  instead  of 
the  lands. 

From  the  Benton  Circuit  Court. 

D.  E.  Straight,  U.  Z.  Wiley  and  8.  F.  Carter ,  for  appellant. 

H.  W.  Chase,  F.  S.  Chase  and  F.  W.  Chase,  for  appellees. 

Peb  Curiam. — While  a  member  of  the  Supreme  Court 
Commission,  Judge  Black  wrote  an  opinion  which  was  taken 
and  has  been  held  under  advisement  by  the  court.  That  opin- 
ion is  now  adopted  as  the  opinion  of  the  court,  and  upon  the 
reasoning  therein  the  judgment  is  reversed,  at  the  cost  of  ap^ 
pcUeeS;  and  the  cause  remanded,  with  instructions  to  the  court 
below  to  state  conclusions  of  law  in  accord  with  the  opinion,, 
and  render  judgment  accordingly.  The  following  is  the  opin- 
ion, viz. :  « 

Black,  C. — The  appellant  sued  the  appellees,  the  com- 
plaint being  in  two  paragraphs,  the  first  for  the  recovery  of 
the  possession  of  certain  land,  eighty  acres,  in  Benton  county^ 
and  damages  for  its  detention ;  the  second  for  the  quieting  of 
the  title  of  the  plaintiff  to  the  same  land  against  adverse  claim 
of  the  defendants. 

The  defendants  answered  jointly  by  general  denial.  The 
defendants  Mary  P.  Goodrich,  Elizabeth  E.  (xoodrich  and 
Edward  E.  Gk)odrich  filed  a  cross  complaint  seeking  the  quiet- 
ing of  their  title  to  forty  acres  of  said  land,  and  the  defend- 
ant Melville  C.  Smith  filed  a  cross  complaint  for  like  relief 
as  to  the  remaining  forty  acres  of  the  land  described  in  the 
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complaint.  The  plaintiff  filed  denials.  The  cause  was  tried 
by  the  court,  and  a  special  finding  was  rendered. 

The  question  whether  the  court  erred  in  its  conclusions  of 
law  is  the  only  one  before  us. 

The  court  stated  the  facts,  in  effect,  as  follows : 

January  22d,  1858,  the  United  States  conveyed  by  patent 
to  the  State  of  Indiana  the  real  estate  described  in  the  com- 
plaint, with  certain  other  real  estate,  as  swamp  and  overflowed 
lands,  under  the  act  of  Congress  of  the  United  States  of  Sei>- 
tember  28th,  1850. 

July  1st,  1879,  in  consideration  of  one  hundred  dollars  then 
paid  by  the  plaintiff  to  the  treasurer  of  said  county,  he  exe- 
cuted to  the  plaintiff  a  certificate  showing  the  receipt  by  said 
treasurer  from  the  plaintiff  of  said  sum  as  the  purchase-money 
for  the  land  described  in  the  complaint,  and  stating  that  the 
receipt  of  said  purchase-money  entitled  the  plaintiff  to  a  deed 
from  the  State  of  Indiana  for  said  land  on  presentation  of 
this  certificate  to  the  treasurer  of  said  State.  Said  certificate, 
set  out  in  the  findinf,  was  in  the  form  prescribed  by  section 
9,  1  G.  &  H.  598. 

No  patent  or  deed  had  been  issued  by  this  State  to  the 
plaintiff  for  said  land,  and  the  plaintiff  had  no  title  to  said 
land  except  such  as  she  may  have  derived  by  virtue  of  said 
certificate. 

The  United  States,  through  the  Department  of  the  Inte- 
rior, under  an  act  of  Congress,  of  September  28th,  1850, 
entitled  ^'An  act  granting  bounty  land  to  certain  officers  and 
soldiers  who  have  been  engaged  in  the  military  service  of  the 
United  States,''  issued,  on  the  26th  of  May,  1851,  to  Henry 
Day,  who  had  been  a  soldier  in  the  Florida  war,  a  military 
warrant,  numbered  4264,  which  entitled  him  "to  locate  one 
hundred  and  sixty  acres,  at  any  land-  office  of  the  United 
States,  in  one  body  and  in  conformity  to  the  legal  subdivi- 
sions of  the  public  lands,  upon  any  of  the  public  lands  sub- 
ject to  entry  at  private  sale."  This  land  warrant  was  as- 
signed by  said  Day  to  Henry  L.  Ellsworth,  on  the  14th  of 
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April,  1852;  and  said  Ellsworth,  on  the  19th  of  June,  1852, 
located  said  land  warrant,  at  the  land  office  at  Crawfordsville, 
Indiana,  on  two  adjoining  half-quarter  sections,  one  of  them 
being  the  land  described  in  the  complaint.  Said  Day  filed  a 
caveat,  alleging  that  the  assignment  of  said  warrant  to  Ells- 
worth had  been  procured  by  fraud,  but  withdrew  the  same, 
and,  on  the  3d  day  of  May,  1853,  again  assigned  the  warrant 
to  Ellsworth.  On  the  9th  of  May,  1853,  the  commissioner 
of  the  general  land-office,  on  account  of  said  caveaiy  its  with- 
drawal and  said  reassignment  of  said  warrant,  directed  the 
register  and  receiver  of  the  land-office  at  Crawfordsville,  In- 
diana,  to  cancel  said  location  of  said  warrant,  and  to  relocate 
the  same  upon  the  same  lands  in  the  name  of  said  Ellsworth, 
the  assignment  of  said  warrant  by  said  Day  on  the  3d  of 
May,  1853,  being  recognized  as  a  valid  one.  On  the  17th 
of  May,  1853,  said  Ellsworth,  at  said  land-office  at  Craw- 
fordsville, again  located  said  warrant  upon  the  same  lands,  and 
a  proper  certificate  of  such  location  was  duly  issued  to  him. 

The  Governor  of  the  State  of  Indiana  executed  to  the 
United  States  a  certain  release  or  conveyance,  which  was 
mailed  at  Indianapolis  on  the  17th  of  January,  1860,  and  re- 
ceived at  the  general  land-office  of  the  United  States  on  the 
20th  of  January,  1860,  which  reads  as  follows: 

"  To  all  to  whom  these  presents  shall  come,  greeting :  Know 
ye  that  whereas,  under  the  provisions  of  the  act  of  Con- 
gress, approved  September  28th,  1850,  entitled,  'An  act  to 
enable  the  State  of  Arkansas  and  other  States  to  reclaim  the 
swamp  lands  within  their  limits,'  the  register  and  receiver  of 
the  United  States  land-office  at  Crawfordsville,  Indiana,  upon 
evidence  presented  to  them  by  the  authorized  agent  of  said 
State,  reported  to  the  commissioner  of  the  general  land-office 
the  following  described  tract,  piece  or  parcel  of  land : "  (de- 
scribing the  land  mentioned  in  the  complaint  herein)  '^  as  en- 
uring to  said  State  under  the  law  aforesaid ;  and  whereas  the 
said  tract,  piece  or  parcel  of  land  hereinbefore  described,  was 
located  by  H.  L.  Ellsworth,  on  the  17th  of  May,  1853,  with 
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warrant  4264,  act  of  1860;  and  whereas,  on  the  24th  of  Au- 
gust, 1857,  the  said  tract  of  land  was  approved  to  the  said 
State  of  Indiana  by  the  secretary  of  the  interior  in  a  list,  No. 
3,  for  the  Indianapolis  district;  and  whereas,  on  the  22d  of 
January,  1858,  the  said  tract  of  land  was  patented  to  the 
said  State  in  patent  No.  3,  for  said  Indianapolis  district,  as 
coming  to  her  under  the  said  act  of  1850;  and  whereas,  by 
an  act  of  Congress,  approved  March  2d,  1855,  entitled,  ^An 
act  for  relief  of  purchaser  and  locaters  of  swamp  and  over- 
flowed land,'  it  is  directed  ^  that  the  President  of  the  United 
States  cause  patents  to  be  issued  as  soon  as  practicable  to  the 
purchaser  or  purchasers,  locater  or  locaters,  who  have  entries 
of  the  public  lands  claimed  as  swamp  lands,  either  with  cash 
or  with  land  warrants  or  the  script,  prior  to  the  issue  of 
patents  to  the  State  or  States,  as  provided  for  by  the  second 
section  of  the  act,  approved  September  28th,  1850,  entitled, 
**Au  act  to  enable  the  State  of  Arkansas  and  other  States  to 
reclaim  the  swamp  lands  within  their  limits,^'  any  decision  of 
the  secretary  of  the  interior  or  other  officer  of  the  govern- 
ment of  the  United  States  to  the  contrary  notwithstanding : ' 
Now,  therefore,  be  it  known  that  I,  A.  P.  Willard,  Governor 
of  the  State  of  Indiana,  by  virtue  of  the  authority  in  me 
vested,  in  consideration  of  the  premises,  and  in  order  to  en- 
able the  United  States,  in  compliance  with  the  foregoing  re- 
cited provisions  of  the  said  act  of  Congress,  approved  March 
2d,  1865,  to  issue  a  patent  to  the  party  who  made  the  afore- 
mentioned entry,  do  hereby  release  and  forever  relinquish 
unto  the  United  States  of  America  all  right,  title,  claim  or 
interest  of  any  kind  whatsoever  of  the  said  State  of  Indiana, 
in  and  to  the  land  hereinbefore  described,  and  every  part  and 
portion  thereof  acquired  under  or  by  virtue,  either  of  the 
aforesaid  selection  and  approval  or  the  patent  heretofore  is- 
sued to  the  said  State,  intending  hereby  to  restore  this  land 
back  to  the  control  of  the  United  States  as  iully  as  if  said 
approval  had  never  been  made  or  said  patent  issued. 
Vol.  102.— 36 
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"In  testimony  whereof,  I  have  hereunto  subscribed  my 
name  and  caused  to  be  affixed  the  seal  of  the  State  of  In- 
diana, at  Indianapolis,   this, day  of ,  1859. 

"  By  the  Governor.       Ashbel  P.  Willard,  Governor. 

"  Attest :  C.  L.  Dunham,  Secretary  of  State." 

On  the  1st  of  February,  1860,  the  United  States  issued  a 
patent  to  Henry  L.  Ellsworth  for  the  land  described  in  the 
complaint,  pursuant  to  the  relocation  of  said  land  warrant  on 
the  17th  of  May,  1853,  and  said  patent  was  not  put  on  record 
in  the  recorder's  office  in  Benton  county. 

On  the  4th  of  October,  1852,  said  Ellsworth  conveyed  by 
warranty  deed  the  land  described  in  the  complaint,  with  other 
lands,  to  Chauncy  A.  Goodrich,  for  the  expressed  consider- 
ation of  one  dollar,  which  deed  was  duly  recorded  in  the 
proper  deed  record.  Said  Ellsworth  died  in  December,  1858, 
intestate  as  to  his  lands  in  Indiana,  Said  Chauncy  A.  Good- 
rich died  in  1860,  and  whatever  title  he  had  in  said  land 
vested  in  his  two  sons,  Chauncy  and  William  H.  Goodrich* 
Said  son  Chauncy  Goodrich  died  in  1862,  and  whatever  title 
he  had  in  said  land  vested  in  his  widow,  Elizabeth  E.,  and 
his  son,  Edward  E.  Goodrich,  two  of  the  defendants.  On  the 
10th  of  May,  1863,  said  William  H.  Goodrich  and  wife  and 
said  Elizabeth  E.  and  Edward  E.  Goodrich  by  deed  conveyed 
whatever  title  they  had  in  the  east  one-half  of  the  land  de- 
scribed in  the  complaint  to  Erastus  N.  Smith,  and  this  deed 
was  duly  recorded.  Said  Erastus  N.  Smith  and  wife,  on  the 
9th  of  September,  1870,  by  deed  conveyed  whatever  title  he 
had  in  said  land  to  the  defendant  Melville  C.  Smith.  This 
deed  was  properly  recorded.  In  August,  1874,  William  H^ 
Goodrich  died,  and  his  interest  in  the  west  half  of  the  lands, 
described  in  the  complaint  vested  in  his  widow,  the  defend- 
ant Mary  P.  Goodrich. 

At  the  commencement  of  this  action,  and  for  five  years, 
prior  thereto,  said  defendant  Melville  C.  Smith  was  and  had 
been  in  possession  of  said  east  half  of  the  lands  described  in 
the  complaint,  making  some  improvements  thereon,  and  said 
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defendants  Mary  P.^  Elizabeth  E.  and  Edward  E.  Goodrich^ 
at  the  commencement  of  this  action,  were,  and  for  five  years 
previously  had  been,  in  possession  of  the  west  half  of  said 
lands  described  in  the  complaint,  making  some  improvements 
thereon.  None  of  the  parties  to  this  action  have  any  right, 
title  or  interest  in  or  to  the  real  estate  in  controversy,  except 
such  as  they  may  have  from  the  facts  above  stated. 

As  conclusions  of  law  from  these  facts  the  court  stated : 

"1.  That  the  plaintiflP  Sallie  A.  Matthews  has  no  title 
whatever  to  said  real  estate. 

'*  2.  That  the  defendant  Melville  C.  Smith  is  the  owner  in 
fee  simple  of  sf^d^^  east  half  of  the  land  mentioned  in  the 
complaint,  describing  it. 

"  3.  That  said  defendants  Mary  P.  Goodrich,  Elizabeth  E. 
Goodrich  and  Edward  E.  Goodrich  are  the  owners  in  fee 
simple  as  tenants  in  common,  in  the  proportion  of  one-half 
in  said  Mary  P.  and  one-fourth  each  in  said  Elizabeth  E.  and 
Edward  E.,  of  said  '^  west  half  of  the  lands  described  in  the 
complaint,  describing  the  same. 

"4.  That  the  plaintiff's  claim  of  title,  on  account  of  her 
said  purchase  of  said  land  as  swamp  and  overflowed  land 
from  the  treasurer  of  said  county,  is  a  cloud  upon  the  said 
titles  of  said  defendants.  Wherefore  the  court  finds  for  the 
defendants  upon  the  plaintiff's  complaint.  The  court  further 
finds  for  the  defendant  Melville  C.  Smith  on  his  cross  com- 
plaint, that  his  title  to  the  real  estate  therein  described  should 
be  quieted.  The  court  further  finds  for  the  defendants  Mary 
P.,  Elizabeth  E.  and  Edward  E.  Goodrich  on  their  cross  com- 
plaint, that  their  title  to  the  real  estate  therein  described 
should  be  quieted." 

It  is  insisted  on  behalf  of  the  appellees  that  the  special 
finding  can  not  be  regarded  as  constituting  part  of  the  record. 

It  appears  to  have  been  made  upon  the  request  of  the  de- 
fendants, and  it  was  signed  by  the  judge.  It  is  contended  that 
it  was  necessary  for  the  court  to  order  expressly  that  the  find- 
ing should  be  made  a  part  of  the  record.   The  learned  conn- 
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sel  seem  to  have  taken  this  position  through  their  belief  that 
this  court  has  recently  so  decided ;  but  the  reverse  of  this  is 
true.  State,  ex  rel.,  v.  St.  Paul,  etc.,  T.  P.  Oo.,  92  Ind.  42. 
See  McClellan  v.  Bond,  92  Ind.  424;  McFadden  v.  Wilgan, 
96  Ind.  253. 

By  section  11  of  the  act  of  our  General  Assembly  to  reg- 
ulate the  sale  of  swamp  lands,  etc.,  approved  May  29th,  1852, 
1  G.  &  H.  599,  said  county  treasurer's  certificate  of  entry  was 
made  evidence  of  title  to  the  land  mentioned  therein  in  the 
person  in  whose  name  it  issued ;  it  was  evidence  of  legal  title. 
Edmcmdson  v.  Com,  62  Ind.  17. 

By  the  act  of  Congress  of  September  28th,  1850,  E.  S.  of 
U.  S.,  section  2479,  a  copy  of  which  is  inserted  on  page  737, 
1  G  &  H.,  the  whole  of  the  swamp  and  overflowed  lands 
within  this  State,  made  unfit  thereby  for  cultivation,  which 
remained  unsold  at  the  passage  of  that  act,  were  thereby 
granted  to  this  State.  The  terms  of  the  act  before  the  fourth 
section  referred  to  the  State  of  Arkansas.  By  the  fourth 
section  the  provisions  of  the  act  were  extended  to  all  the  other 
States  of  the  Union.  By  the  second  section  of  this  statute, 
it  was  made  "  the  duty  of  the  secretary  of  the  interior,  as 
soon  as  may  be  practicable  after  the  passage  of  this  act,  to 
make  out  an  accurate  list  and  plats  of  the  lands  described  as 
aforesaid,  and  transmit  the  same  to  the  Governor  of  the  State 
of  Arkansas,  and,  at  the  request  of  said  Governor,  cause  a 
patent  to  be  issued  to  the  State  therefor ;  and  on  that  patent, 
the  fee  simple  to  said  lands  shall  vest  in  the  said  State  of 
Arkansas,  subject  to  the  disposal  of  the  Legislature  thereof 

The  secretary  of  the  interior  did  not  perform  his  duty  ac- 
cording to  the  terms  of  the  statute,  but  lists  were  otherwise 
made,  and  it  appears  by  the  special  finding  that,  on  the  22d  of 
January,  1858,  the  United  States  conveyed  by  patent  to  this 
State  the  land  in  controversy,  as  swamp  and  overflowed  lands, 
under  said  act  of  Congress.  It  has  been  held  uniformly  by 
the  courts  that  said  act  of  Congress  was  a  grant  in  prcesenti. 

In  Fletcher  v.  Pool,  20  Ark.  100,  it  was  said  that  said  act 
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was  a  present  grant,  vesting  in  the  State,  expi-oprio  vigore,  from 
the  day  of  its  date,  title  to  all  the  land  of  the  particular  de- 
scription therein  designated,  wanting  nothing  but  the  defini- 
tion of  boundaries  to  make  it  perfect.  It  was  held  that  a 
State  statute  of  January  11th,  1851,  providing  "that  the 
board  of  swamp  land  commissioners  are  hereby  empowered 
to  demand  of,  and  receive  from,  the  proper  accounting  officers 
of  the  United  States,  indemnity,  at  the  rate  of  one  dollar  and 
twenty-five  cents  per  acre,  for  any  swamp  and  overflowed 
lands  within  this  State,  which  have  been  sold  or  disposed  of 
by  the  United  States,  since  the  28th  day  of  September,  1850, 
or  which  may  hereafter  be  sold,  and  disposed  of  by  the  United 
States,"  was  not  a  confirmation  of  the  title  in  a  person  to 
such  lands  purchased  by  him  from  the  United  States  after 
the  passage  of  said  act  of  Congress. 

In  speaking  of  the  purport  of  said  State  statute,  it  was 
said ;  *^  Portions  of  the  swamp  and  overflowed  lands  had  been 
sold  by  the  United  States,  through  the  inadvertence  of  her 
officers,  or  from  an  erroneous  opinion  entertained  as  to  the 
rights  of  the  State.  The  purchasers  were  without  title,  and 
the  United  States  had  their  money.  The  State  had  received 
nothing  for  her  lands,  and  had  not  parted  with  her  title."  And 
it  was  held  that  a  purchaser  from  the  United  States  could  de- 
rive no  title  directly  from  said  State  statute,  though  he  might 
do  so  indirectly,  by  showing  that  the  State  had  deceived  the 
indemnity  mentioned  in  that  act,  provided  no  private  rights 
had  attached  in  the  meantime  by  purchase  from  the  State ; 
that  the  receipt  of  the  indemnity  by  the  State  would  be 
treated  in  equity  as  a  sale  of  the  lands  by  the  State  to  the 
United  States,  and  the  title  thus  acquired  by  the  United  States 
would  enure,  by  way  of  estoppel,  to  her  grantee.  In  that  case 
Pool,  the  plaintiff,  who  had  entered,  on  the  10th  of  January, 
1851,  at  the  United  States  land-office,  and  received  a  certifi- 
cate of  entry,  was  held  to  take  nothing  as  against  one  who 
entered  at  the  State  swamp  land  office  afterwards,  in  1851, 
knowing  that  the  land  had  been  previously  entered  by  Pool. 
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In  Whiteside  OourUy  v.  Burchdl,  31  111.  68,  it  was  held 
that  the  lands  were  granted  unconditionally  to  the  State,  in 
fee  simple,  **  to  be  at  the  uncontrolled  disposal  of  its  Legis- 
lature/' 

In  Dart  v.  HercuieBy  34  111.  395,  it  was  held  that  the  act 
of  Congress  vested  the  legal  title  of  such  lands  as  were  se- 
lected and  appropriated  under  its  provisions  in  the  State. 

In  Allison  v.  Halfacrey  11  Iowa,  450,  it  was  held  that  the 
act  of  Congress  granting  swamp  lands  to  the  State  operated, 
ex  proprio  vigors,  to  pass  the  title  at  once ;  that  the  subse- 
quent selection  and  patenting  were  required  for  the  purpose 
of  fixing  their  location  and  description. 

In  Fore  v.  WilliamSy  35  Miss.  533,  it  was  held  that  the  act 
of  Congress  was  a  legislative  grant,  taking  effect  upon  all  the 
lands  referred  to  from  the  date  of  its  passage.  In  that  case 
the  plaintiff  held  by  patent  from  the  State,  of  March  20th, 
1855 ;  while  the  defendant  claimed  under  receipt  of  the  reg- 
ister of  the  land-office  for  money  paid  by  defendant  for  the 
entry  of  the  land  at  that  office,  dated  November  3d,  1854.  The 
list  of  swamp, lands  was  approved  by  the  secretary  of  the  in- 
terior January  31st,  1855.  The  court  sustained  the  plaintiff's 
claim  of  title.  In  that  case  it  was  held  that  no  patent  was 
necessary  to  convey  the  lands  to  the  State. 

In  Funston  v.  Metcalf,  40  Miss.  504,  it  was  held  that  with- 
out the  appr&val  of  the  secretary  of  the  interior  expressly 
appearing  in  evidence,  or  by  necessary  inference  from  a  patent 
to  the  State  for  the  particular  land  in  controversy,  no  title 
vested  in  the  State  and  none  could  be  conveyed  by  the  State. 
There  the  particular  land  had  been  omitted  from  the  list  of 
lands  reported  by  the  commissioners  appointed  ti)  select  swamp 
lands  for  the  State  to  the  commissioner  of  the  general  land- 
office  of  the  United  States,  before  its  approval  by  him,  on 
the  ground  that  the  land  had  been  purchased  previously,  on 
the  15th  of  October,  1851,  from  the  United  States  by  one 
under  whom  the  defendant  claimed. 

In  Edmondson  v.  Com,  supra,  this  court  said  :    ''  The  acts 
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of  Congress  upon  the  subject  of  swamp  lands,  by  their  own 
force,  conveyed  the  title  to  the  State/'  See,  also,  Murphy  v. 
Ewing,  23  Ind.  297 ;  Nitche  v.  Earle,  88  Ind.  375 ;  Hamilt(m 
V.  Hhoafff  99  Ind.  63. 

The  decisions  of  the  Supreme  G)urt  of  the  United  States 
have  controlling  force  in  the  interpretation  and  construction 
of  acts  of  Congress.  French  v.  Fyan,  93  U.  S.  169,  was 
ejectment.  The  land  was  certified  in  March,  1854,  to  the 
Missouri  Pacific  Bailroad  Company,  as  part  of  the  land 
granted  to  aid  in  the  construction  of  said  road,  by  the  act  of 
Congress  of  June  10th,  1852;  and  the  plaintiff,  by  purchase 
made  in  1872,  became  vested  with  such  title  as  this  certifi- 
cate gave.  To  overcome  this  prima  facie  case,  defendant 
gave  in  evidence  the  patent  issued  to  Missouri  in  1857,  un- 
der the  swamp  land  act,  and  it  was  admitted  that  defendant 
had  a  regular  chain  of  title  under  this  patent.  The  plaintiff 
offered  to  prove  that  the  land  was  not  wet  and  unfit  for  cul- 
tivation. The  court  said:  ''This  court  has  decided  more 
than  once  that  the  swamp  land  act  was  a  grant  in  prassenti, 
by  which  the  title  to  those  lands  passed  at  once  to  the  State 
in  which  they  lay,  except  as  to  States  admitted  to  the  Union 
after  its  passage.  The  patent,  therefore,  which  is  the  evi- 
dence that  the  lands  contained  in  it  had  been  identified  as 
swamp  lands  under  that  act,  relates  back  and  gives  certainty 
to  the  title  of  the  date  of  the  grant.  As  that  act  was  passed 
two  years  prior  to  the  act  granting  lands  to  the  State  of  Mis- 
souri, for  the  benefit  of  the  railroad,  the  defendant  had  the 
better  title  on  the  fiice  of  the  papers,  notwithstanding  the 
certificate  to  the  railroad  company  for  the  same  land  was  is- 
sued three  years  before  the  patent  to  the  State,  under  the  act 
of  1850.  For  while  the  title  under  the  swamp  land  act,  be- 
ing a  present  grant,  takes  effect  as  of  the  date  of  that  act,  or 
of  the  admission  of  the  State  into  the  Union,  when  this  oc- 
curred aft;erwards,  there  can  be  no  claim  of  an  earlier  date 
than  that  of  the  act  of  1852,  two  years  later,  for  the  incep- 
tion of  the  title  of  the  railroad  company/' 
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It  was  held  that  the  second  section  of  the  act  of  1850  de- 
volved on  the  secretary  of  the  interior^  as  the  head  of  the 
department  which  administers  the  affairs  of  the  public  lands^ 
the  duty,  and  conferred  on  him  the  power,  of  determining 
what  lands  were  of  the  description  granted  by  that  act,  and 
made  his  office  the  tribunal  whose  deoision  on  that  subject 
was  to  be  controlling. 

In  Martin  v.  Marks,  97  U.  8.  346,  it  was  said:  "The  title 
related  to  the  date  of  the  grant,  namely,  September  28th^ 
1850,  and  superseded  any  subsequent  grant  or  evidence  of 
title  issuing  from  the  United  States." 

In  Rice  v.  Sioux  City,  etc.,  R.  R.  Co.,  110  U.  S.  695,  what 
was  said  in  French  v.  Fyan,  supra,  concerning  States  admit- 
ted after  the  passage  of  said  swamp  land  act  of  1850,  was 
spoken  of  as  not  being  necessary  to  the  decision  of  that  ease^ 
and  was  disapproved,  it  being  held  that  said  act  of  1850  re- 
lated only  to  States  in  existence  when  it  passed.  It  was  said, 
per  Waite,  C.  J.:  "That  the  swamp  land  act  of  1850  op- 
erated as  a  grant  in  prassenii  to  the  States  then  in  existence 
of  all  the  swamp  lands  in  their  respective  jurisdictions  is 
well  settled." 

The  fact  that  a  patent  was  issued  to  this  State  by  the  United 
States  in  1858  for  the  land  in  dispute,  as  swamp  and  over- 
flowed land,  under  the  swamp  land  act  of  Congress  of  1850, 
is,  under  the  cases  which  we  have  cited,  conclusive  evidence 
that  this  particular  land  was  selected  for  the  State,  as  such 
swamp  land,  and  that  the  selection  was  approved  by  the 
proper  authority,  and  establishes  title  to  the  particular  land 
in  this  State,  commencing  on  the  28th  of  September,  1850. 
It  follows  that  the  State's  grantee  has  the  title  to  said  land, 
and  that  the  evidence  of  adverse  title  received  from  the 
United  States  since  that  date,  through  which  the  appellees 
claim,  is  of  no  avail  against  the  title  so  acquired  under  said 
swamp  land  act,  unless  it  appears  that  the  State  has  relin- 
quished its  title  to  the  United  States.  The  possession  of  the 
appellees  could  not  be  notice  of  a  better  title  than  they  had» 
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If  the  Governor  could  reconvey  the  land  to  Ihe  United 
States  without  a  particular  recital  of  power,  as  to  which  we 
make  no  decision^  he  could  not  so  reconvey  without  authority 
from  the  Legislature.  His  general  authority  as  an  officer  of 
the  State  included  no  such  power.  The  learned  and  careful 
counsel  for  the  appellees  have  not  been  able  to  refer  to  any 
statute  conferring  such  authority,  and  we  have  not  been  able 
to  find  such  a  statute.  Counsel  do  not  contend  that  the  gen- 
eral authority  of  the  Governor  embraces  power  to  convey  the 
State's  lands,  nor  that  he  had  any  express  legislative  authority. 
Biit  it  is  thought  by  them  that  the  intention  of  the  United 
States  and  of  this  State  to  do  equity  to  bon9  fide  locators  of 
swamp  lands,  as  lands  of  the  general  government,  who  be- 
came such  after  the  passage  of  the  swamp  land  act  of  1850^ 
'*  while  the  title  was  in  doubt,  because  it  had  not  been  a.scer- 
tained  what  lands  were  wet,"  may  be  gathered  from  the  leg- 
islation of  Congress  and  of  the  State,  and  that,  in  view  of 
such  legislation,  the  State  is  estopped  to  claim  that  the  re^ 
lease  signed  by  the  Governor  was  unauthorized,  and  that  such 
release  was  a  sufficient  expression  of  the  consent  of  the  State 
to  authorize  the  United  States  to  issue  the  patent  to  Ellsworth. 
We  think  that  the  Governor's  deed,  being  outside  of  his  offi- 
cial duty,  was  of  no  validity,  and  that  if  the  location  of  the 
land  by  Ellsworth,  and  the  issuing  of  the  patent  in  his  name,, 
conferred  any  interest  in  the  land,  it  must  be  because  of 
something  in  itself  sufficient  for  such  a  result,  unaided  by 
the  Governor's  deed. 

It  is  true  that  because  of  want  of^  prompt  performance  by 
the  secretary  of  the  interior  of  the  requirements  of  section 
2  of  the  swamp  land  act  of  Congress  of  1850,  and  the  failure 
to  discontinue  the  entering  of  lands  at  the  land-offices  of  the 
United  States,  together  with  misapprehension  of  the  exact 
legal  rights  arising  under  said  act  of  Congress,  there  resulted 
confusion  and  the  purchasing  and  locating  at  those  offices  of 
some  of  the  lands  which,  by  the  terms  of  that  statute,  belonged 
to  the  State.     This  was  true  elsewhere,  as  well  as  in  Indiana. 
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And  in  view  of  this,  Cbngress  enacted  statutes  which  pro- 
vided for  reimbursing  the  States  for  lands  so  entered^  and  for 
the  making  of  patents  to  the  purchasers  and  locators.  And 
this  State,  manifesting  from  the  beginning  and  constantly  an 
intention  to  preserve  to  itself  all  the  benefits  of  said  grant, 
passed  statutes  providing  for  the  collection  from  the  general 
government  of  compensation  for  lands  so  entered.  But  there 
was  no  act  of  our  Legislature  which  can  be  construed  as  con- 
templating a  release  of  the  State's  title  to  any  of  said  lands 
without  such  compensation  for  the  lands  released,  and  there 
was  no  act  of  Cbngress  showing  a  contrary  purpose  on  its 
part.  • 

The  statutes  to  which  we  have  been  so  referred  by  counsel 
are  the  acts  of  Congress  of  March  2d,  1855,  and  March  3d, 
1857  (R,  S.  U.  S.,  sections  2482,  2483,  2484),  and  the  acts  of 
our  General  Assembly  of  February  14th,  1851,  section  15  (Acts 
1851,  p.  110),  May  29th,  1852,  June  14th,  1852,  March  4th, 
1853,  section  3,  March  5th,  1855,  March  5th,  1857,  section 
2  (1  G.  &  H.  597  to  609). 

We  may  mention  also  the  act  of  March  6th,  1865,  Acts 
1865,  Reg.  Sess.,  47,  which,  recognizing  the  fact  that  the 
United  States  conveyed  to  this  State  by  deed  dated  November 
7th,  1857,  about  four  thousand  acres  of  land,  in  lieu  of  land 
that  had  been  entered  at  land-ofiBces  in  this  State  while  the 
selection  of  lands  was  being  made  and  after  the  passage  of 
the  swamp  land  act  of  Congress,  empowered  the  State  audi- 
tor and  treasurer  to  sell  the  lands  so  conveyed,  under  the  rules 
and  regulations  of  the  swamp  land  act  of  May  29th,  1862, 
supra. 

If  for  any  particular  lands  of  those  granted  by  the  swamp 
land  act  of  1850  the  State  thus  received  comjfensation  instead 
of  the  lands,  this  fact,  in  view  of  such  legislation,  would  pre- 
vent the  State's  grantee  from  questioning  a  title  derived  from 
the  United  States  to  such  particular  lands.  But  while  this 
does  not  appear  to  be  true  in  reference  to  the  particular  land 
in  controversy,  it  does  affirmatively  appear  that  as  late  as  1858 
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the  State  received  from  the  United  States  a  patent  for  this 
particular  land.  This  indicates  that  the  United  States  did 
not  give,  and  that  the  State  did  not  accept,  money  or  other 
land  or  any  consideration  instead  of  said  particular  land. 

If,  as  seems  to  be  supposed  by  counsel,  the  fact  that  land 
so  granted  to  the  State  was  not  selected  as  swamp  land  until 
after  it  was  entered  as  land  of  the  general  government,  could 
aifect  ihe  title  of  the  State,  without  a  showing  that  the  State 
has  received  compensation  from  the  United  States  for  the  land 
in  question  or  has  reconveyed  it  to  the  United  States,  a  sup- 
position which  the  authorities  do  not  sustain,  it  would  be 
needed,  as  against  the  State's  grantee,  that  such  fact  should 
be  found.  When  the  United  States  issued  a  patent  pursuant 
to  the  location  of  the  land  warrant,  the  selection  for  the  State 
had  been  approved  and  a  patent  had  been  issued,  pursuant  to 
the  act  of  Congress,  to  the  State. 

While  it  appears  that  the  State  acquired  an  absolute  title 
to  the  land  in  dispute,  it  does  not  appear  that  it  has  parted 
with  that  title  except  to  the  appellant. 

Upon  these  considerations  we  are  of  the  o{ffnion  that  the 
conclusions  of  law  stated  by  the  trial  court  were  erroneous. 
Filed  May  15, 1885 ;  petition  for  a  rehearing  overruled  Not.  4, 1885. 
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MoKrQAQ'E.—C(mcell4ition,— Taking  New  Mortgage  Will  not  Discharge  Lien 
of  FinL— The  taking  of  a  new  note  and  mortgage  by  a  mortgagee  from 
a  mortgagor,  for  the  same  debt,  upon  the  same  land,  will  not  dischaige 
the  lien  of  the  first  mortgage,  but  such  lien  will  be  continued  in  the 
new  mortgage,  even  if  the  first  be  cancelled. 

Same. — Married  Woman,— Judicial  Salt. — Act  of  March  llthj  1876. — Fore- 
closure.— Where  a  mortgage  was  executed  by  a  husband  alone  prior  to 
August  24th,  1875,  the  date  of  the  taking  effect  of  the  act  of  March 
llth,  1875,  in  relation  to  the  rights  of  a  married  woman  upon  a  judi- 
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cial  sale  of  her  husband's  lands,  and  after  the  taking  effect  of  such  act 
said  mortgage  is  cancelled  and  a  new  one  for  the  same  debt  executed  by 
such  husband  upon  the  same  land,  the  mortgagee's  rights  upon  fore- 
closure remain  as  thej  were  prior  to  such  act. 

From  the  Marion  Superior  Court. 

B.  Harrison,  C.  C.  Hines,  W.  H.  H.  Miller,  J.  B.  Elam,  G 
A.  Ray,  F.  Knefler  and  J.  S.  Berryhill,  for  appellants  Tate. 
W.  D.  Bynum  and  A.  T,  Beck,  for  appellants  Pouder. 

Per  Curiam. — While  a  member  of  the  Supreme  Court 
Commission^  Judge  Bicknell  wrote  an  opinion  reversing  the 
judgment  in  the  above  entitled  cause.  That  opinion,  until 
now,  has  been  held  under  advisement  by  the  court.  It  is 
now  adopted  as  the  opinion  of  the  court,  and  the  judgment 
is  reversed  at  the  costs  of  appellants  Pouder  and  Pouder, 
and  the  cause  is  remanded,  with  instructions  to  overrule  the 
demurrer  of  Frances  Pouder  to  the  answer  of  Warren  Tate 
and  wife,  to  her  cross  complaint.    The  opinion  is  as  follows : 

Bicknell,  C.  C. — In  1871,  Milton  Pouder  and  one  Jor- 
dan owned  adjoining  tracts  of  land,  and  they  jointly  mort- 
gaged the  same  to  Brock  to  secure  $8,000,  $4,000  for  Pou- 
der and  $4,000  for  Jordan.  In  this  mortgage  Pouder's  wife 
joined.  The  $4,000  were  borrowed  by  Pouder  for  the  pur- 
pose of  building  on  his  land,  and  were  used  for  that  purpose. 
In  May,  1875,  Pouder  mortgaged  his  said  land  to  Tate  to 
secure  borrowed  money.  In  this  mortgage  Pouder's  wife 
did  not  join. 

The  act  of  March  11th,  1875  (Acts  1875,  p.  178),  in  re- 
lation to  the  rights  of  a  married  woman  upon  a  judicial  sale 
of  her  husband's  lands,  took  effect  on  August  24th,  1875. 
Therefore,  Tate's  mortgage  was  not  governed  by  that  act,  and 
a  decree  foreclosing  it  would  have  required  the  sale  of  the 
entire  property,  if  necessary,  and  the  purchaser  of  the  entire 
property  would  have  taken  it  subject  to  Mrs.  Pouder's  in- 
choate right  to  one-third  of  it,  to  become  consummate  if  she 
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should  survive  her  husband.  Helphenstine  v.  Meredith,  84 
Ind.  1. 

When  Pouder's  mortgage  to  Brock  became  due,  Pouder 
was  unable  to  pay  his  part  of  it,  and  it  was  cancelled,  and 
Pouder  and  wife,  in  place  thereof,  gave  Brock  a  new  mort- 
gage for  ^,000,  upon  his  land  aforesaid.  At  the  same  time 
Tate,  in  order  to  give  the  new  mortgage  to  Brock  the  same 
priority  held  by  the  old  one,  cancelled  his  aforesaid  mort- 
gage, and  took  a  new  one  from  Pouder  for  the  same  amount 
and  on  the  same  property  as  the  old  one.  In  this  new  mort- 
gage to  Tate,  Mrs.  Pouder  did  not  join.  This  substitution 
of  mortgages  occurred  on  February  12th,  1876.  The  mort- 
gage last  mentioned  was  foreclosed  by  Tate,  and  at  the  fore- 
closure sale  he  and  his  wife  jointly  bought  in  the  property 
and  took  the  sheriflF's  certificate,  showing  a  sale  to  them  of 
all  Milton  Pouder^s  interest  in  the  premises.  The  appellees 
then^  as  assignees  of  Brock,  commenced  the  present  suit  to 
foreclose  the  second  mortgage  given  to  Brock  by  Pouder  and 
wife  as  aforesaid. 

Mrs.  Pouder  filed  a  cross  complaint  in  which  she  claimed 
a  decree,  that  the  undivided  two-thirds  of  the  mortgaged 
premises  should  bcxfirst  sold  to  satisfy  said  mortgage  debt, 
and  that  if  the  proceeds  of  said  two-thirds  should  be  suffi- 
cient to  pay  said  debt  and  costs,  the  undivided  one-third 
should  be  exempt  from  sale. 

Tate  and  wife  were  made  defendants  to  this  cross  complaint, 
and  they  answered  it,  stating  the  facts  as  aforesaid,  and  aver- 
ring that  the  said  new  mortgages  were  only  continuations 
and  extensions  of  the  same  security  for  the  same  debts  men- 
tioned in  the  first  mortgages,  and  claiming  that  the  decree 
of  foreclosure  ought  to  require  the  sale  of  the  entire  prem- 
ises at  once,  if  necessary. 

Mrs.  Pouder^s  demurrer  to  this  answer  of  Tate  and  wife 
to  her  cross  complaint  was  sustained,  and  Tate  and  wife  ex- 
cepted and  elected  to  stand  by  their  answer. 

The  cause  was  tried  at  special  term  upon  the  other  issues^ 
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and  the  oourt^  in  its  decree  of  foreclosure^  ordered  that  the 
undivided  two-thirds  of  the  premises  should  be  first  offered 
for  sale,  and  if  the  proceeds  thereof  should  be  sufficient  to 
satisfy  the  judgment,  then  the  remaining  undivided  one-third 
should  be  iully  discharged  from  the  claims  of  the  parties^ 
and  be  vested  absolutely  in  Mrs.  Ponder,  and  that  if  no  bid 
should  be  received  for  said  two-thirds,  sufficient  to  satisfy 
the  judgment,  then  the  said  mortgaged  premises  should  be 
offered  for  sale  as  a  whole. 

From  this  judgment  the  defendants  appealed  to  the  gen- 
eral term ;  there  the  judgment  was  affirmed,  and  the  said  de- 
fendants appealed  to  this  court.  Here  the  usual  error  is 
assigned,  but  the  appellants  discuss  one  only  of  the  errors  as- 
signed in  the  general  term,  to  wit :  "  That  the  court  in  special 
term  erred  in  sustaining  the  demurrer  of  Mrs.  Ponder  to  the 
answer  of  Warren  Tate  and  wife  to  her  cross  complaint.'^ 

Ordinarily,  upon  the  foreclosure  of  a  mortgage  of  the  hus- 
band's lands,  since  August  24th,  1875,  his  wife,  at  the  fore- 
closure sale,  would  become  seized  of  the  undivided  one-third 
thereof,  and  would  be  entitled  to  a  decree  that  the  other  un- 
divided two-thirds  be  first  sold  to  pay  the  mortgage  debt,  and 
that  her  undivided  one-third  be  not  sold,  unless  the  proceeds 
of  the  undivided  two-thirds  should  fail  to  satisfy  the  debt. 
Taylor  v.  Stockwell,  66  Ind.  505 ;  EllioU  v.  Cale,  80  Ind.  285  ; 
Riley  v.  DaviSy  83  Ind.  1;  Summit  v.  ElleU,  88  Ind.  227; 
MedsJcer  v.  Parker,  70  Ind.  509 ;  Leary  v.  Shaffer,  79  Ind. 
567;  Grave  v.  Bunch,  83  Ind.  4;  Hardy  v.  MUler,  89  Ind. 
440;  Main  v.  Ointhert,  92  Ind.  180. 

The  only  question  is,  whether,  by  reason  of  the  facts  afore- 
said^ the  mortgagees  had  the  same  rights  in  the  foreclosure 
of  their  mortgages  as  if  the  same  had  been  executed  before 
the  act  of  1875,  aforesaid,  had  taken  effect? 

This  question  is  settled  by  the  decision  of  this  court  in 
Walters  v.  Walters,  73  Ind.  425,  and  the  cases  there  cited. 
The  court  there  said :  "  Nor  do  we  think  that  the  acceptance 
of  the  second  mortgage,  under  the  circumstances  of  the  case. 
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was  an  extinguishment  of  the  lien  for  the  purchase-money  se- 
cured by  the  first/^  The  court  cited  with  approbation  the 
following  language  of  the  Supreme  Courts  of  Massachusetts' 
and  California: 

^'  The  release  of  the  old  mortgage  and  the  making  of  the 
new  one  appear  to  be  parts  of  one  transaction  only^  and  the 
seizin  thereby  acquired  by  Burns,  between  the  release  and  the 
new  mortgage,  was  but  momentary.  Such  a  seizin  would  not 
give  his  wife  a  right  of  dower."  Bums  v.  Thayer ,  101  Mass. 
426.  "  We  regard  the  cancellation  of  the  old  mortgages  and 
the  substitution  of  the  new,  as  cotemporaneous  acts.  It  was 
not  creating  a  new  encumbrance,  but  simply  changing,  the 
form  of  the  old.  A  court  of  equity,  looking  to  the  substance 
of  such  a  transaction,  would  not  permit  a  release,  intended  to 
be  effectual  only  by  force  of,  and  for  the  purpose  of,  giving 
effect  to  the  last  mortgage,  to  be  set  up,  even  if  the  last 
mortgage  was  inoperative.''    Swift  v.  Kraemery  13  Cal.  526. 

In  Packard  v.  Kingman,  11  Iowa,  219,  it  was  held  that 
the  taking  of  a  new  note  and  mortgage  to  secure  an  indebted- 
ness, already  existing  by  note  and  secured  by  a  mortgage  on 
the  same  property,  does  not,  even  where  the  first  note  and 
mortgage  are  cancelled,  operate  to  discharge  the  lien  of  the 
first  mortgage.  The  principle  of  these  decisions  is  recognized 
in  Jones  Mortg.,  sections  924,  927,  and  in  Story  Eq.,  sections 
1035c  and  1035«. 

The  foregoing  authorities  show  that  the  taking  of  a  new 
note  and  mortgage  by  a  mortgagee  from  a  mortgagor,  for  the 
same  debt,  upon  the  same  land,  will  not  discharge  the  lien  of 
the  first  mortgage,  but  such  lien  will  be  continued  in  the  new 
mortgage,  even  if  the  first  mortgage  be  cancelled.  In  the 
present  case,  therefore,  the  liens  continued  to  exist  as  created 
prior  to  the  statute  of  1875,  supra,  and  their  enforcement  by 
foreclosure  was  not  affected  by  that  act.  Helphenstine  v.  Mer- 
edithy  supra. 

It  follows  that  the  court  below  in  special  term  erred  in  sus- 
taining the  demurrer  of  Mrs.  Ponder  to  the  answer  of  War- 
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ren  Tate  and  wife  to  her  croBS  complaint,  and  that  the  court 
in  general  term  erred  in  affirming  the  judgment  of  the  court 
in  special  term. 

The  judgment  ought  to  be  reversed. 

Filed  May  12, 1885 ;  petition  for  a  rehearing  overruled  Nov.  5, 1885. 
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llos  snk  SuPBEME  CouBT. — Assignmenl  of  Error, — Prajctiee. — An  assignment  of  error, 

'^^     *  that  "the  court  erred  in  overruling  the  demurreni  to  the  first,  second 

and  third  paragraphs  of  the  complaint,"  does  not  call  in  question  the 

rulings  upon  demurrers  to  each  of  the  paragraphs  separately,  but  all 

jointly,  and  if  one  is  good  the  assignment  fails. 

Same. —  Weight  of  Evidenee, — ^The  Supreme  Court  will  not  weigh  evidence 
nor  attempt  to  determine  any  question  in  regard  to  the  credibility  of 
opposing  witnesses. 

Pleading. — Complaint  on  Account — Decedent^  Estates. — A  complaint  by  an 
executor  upon  an  itemized  account,  alleging  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  of  money  for  the  rent,  use  and 
occupation  of  certain  land  belonging  to  his  decedent,  is  good  on  de- 
murrer for  the  want  of  facts. 

From  the  Vigo  Superior  Court. 

W.  Eggleaton  and  E.  Reed,  for  appellant. 

C.  W.  Barbour  and  A.  J.  Kelly,  for  appellee. 

HowK,  J. — The  first  error  of  which  complaint  is  made  by 
the  appellant^  the  defendant  below^  is  thus  assigned  upon  the 
record  of  this  cause  :  "  The  court  erred  in  overruling  the  de- 
murrers to  the  first^  second  and  third  paragraphs  of  the  com- 
plaint.'' 

It  will  be  observed  that  this  assignment  of  error  does  not 
call  in  question  the  rulings  of  the  trial  court  upon  demurrers 
to  each  of  the  paragraphs  of  the  complaint  separately ;  but 
the  error  complained  of  is  the  overruling  of  demurrers  to  the 
first,  second  and  third  paragraphs  of  complaint.     The  record 
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does  not  contain  any  8uch  demurrers^  and^  of  course,  does  not 
show  any  such  ruling  as  the  one  complained  of  here  as  erro- 
neous. In  this  court  the  appellant's  assignment  of  error  is 
his  complaint;  and  it  must  state,  like  a  complaint  in  a  trial 
court,  the  cause  or  matter  complained  of  with  reasonable  cer- 
tainty and  precision,  and  the  existence  or  truth  of  such  cause 
or  matter  must,  in  like  manner,  be  shown  by  the  record. 
Htitts  V.  HvUs,  62  Ind.  214;  Williams  v.  Riley,  88  Ind.  290. 
If,  however,  it  were  conceded  that  the  record  contained  the 
demurrers,  and  showed  the  ruling  thereon,  mentioned  in  the 
fii'st  alleged  error,  it  is  certain  that  such  error  would  not  pre- 
jieut  the  question  of  the  sufficiency  of  each  paragraph  of  com- 
plaint separately,  but  only  of  the  three  paragraphs,  jointly 
considered.  In  such  a  case,  if  eitlier  paragraph  of  the  com- 
plaint states  a  good  cause  of  action,  the  joint  demurrer  to  all 
the  paragraphs  is  properly  overruled,  even  though  the  other 
paragraphs  may  be  clearly  insufficient.  This  is  so,  we  think, 
whether  the  question  is  presented  upon  a  joint  demurrer  to 
all  the  paragraphs  of  complaint,  or  by  an  assignment  of  error 
which  is  founded  solely  upon  the  alleged  overruling  of  such 
demurrer  to  all  the  paragraphs  jointly.  In  this  case  it  is  not, 
and  can  not  be  seriously  questioned  that  the  third  paragraph 
of  appellee's  complaint  states  a  good  cause  of  action.  It  is 
a  complaint  upon  an  itemized  account,  wherein  it  is  alleged 
that  the  appellant  '^  is  indebted  "  to  the  appellee  in  a  certain 
«um  of  money,  for  the  rent,  use  and  occupation  of  certain 
land  belonging  to  his  decedent.  Such  a  complaint  shows  a 
present,  matured  indebtedness,  and  is  sufficient  to  withstand  a 
demurrer  for  the  want  of  facts.  Mayes  v.  Galdsviithy  58  Ind. 
94;  Heshion  v.  Julian,  82  Ind.  676.  If,  therefore,  the  ap- 
pellant's demurrers  had  been,  as  stated  in  the  first  assignment 
of  error,  joint  demurrers  to  all  the  paragraphs  of  complaint, 
they  were  properly  overruled,  even  though  the  first  two  par^ 
agraphs  were  clearly  bad ;  and  if,  as  the  fact  was,  the  demur- 
rers were  separate  as  to  each  of  the  paragraphs,  the  rulings 
Vol.  102.— 37 
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thereon  are  not  called  in  question  by  the  first  assignment  of 
error.  Our  conclusion  is  that  the  question  of  the  sufficiency 
of  the  several  paragraphs  of  complaint  is  not  presented  for 
our  decision  by  the  appellant's  assignment  of  error. 

The  only  other  error  assigned  by  the  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  In  this  motion  the  only- 
causes  assigned  for  such  new  trial  were^  that  the  finding  and 
decision  of  the  court  were  hot  sustained  by  sufficient  evidence^ 
and  were  contrary  to  law.  This  assignment  of  error,  there- 
fore, presents  for  our  decision  this  single  question,  Is  there 
legal  evidence  appearing  in  the  record  which  tends  to  sustain 
the  finding  of  the  court  on  every  material  point  ?  We  think 
there  is  an  abundance  of  such  evidence  in  the  record  of  this 
cause.  This  court  will  not  weigh  evidence,  nor  attempt  to^ 
determine  any  question  in  regard  to  the  credibility  of  oppos- 
ing witnesses.  The  rule  which  governs  this  court  as  to  these 
matters,  and  the  reasons  for  such  rule,  will  be  found  in  many 
of  the  reported  decisions  of  the  court,  and  need  not  be  re- 
peated here.  Cox  v.  State,  49  Ind.  668 ;  Rudolph  v.  Lane, 
67  Ind.  115;  Fort  Wayne,  etc.,  R.  R.  Co.  y.Hysselfnan,  6& 
Ind.  73. 

We  have  found  no  error  in  the  record  of  this  cause  which, 
authorizes  or  requires  the  reversal  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  11, 1885;  petition  for  a  rehearing  overruled  Nov.  5, 1886. 
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I  Highway.— C%anpe  of. —  Width  Must  be  Oiven  or  Order  V(nd.-^Evidene$. — 

15^«h|  Where  it  does  not  appear  in  a  transcript  of  proceedings  instituted  un- 

}g  |7«  der  1  R.  S.  1852,  p.  318,  et  seq.,  to  have  a  highway  changed  and  relo- 

r^..gi  cated,  how  wide  the  highway  vacated  and  the  one  established  are^  an 
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order  locating  the  highway  is  TKoid,  and  the  transcript  is  not  competent 
evidence  to  show  upon  what  line  it  was  established,  nor  to  overthrow  a 
highway  established  by  twenty  years'  user. 

HAME.^Highway  by  Twenty  Fears'  Uaer. — Statute  Oonttmed.— Under  section 
5035,  R.  S.  1881,  it  is  the  twenty  years'  use  of  a  road  that  makes  it  a 
public  highway  regardless  of  its  origin,  and  it  is  immaterial  whether 
the  use  is  with  the  consent  or  over  the  objections  of  the  adjoining  land- 
owners. Statements  in  Boards  ele.,  v.  Hujfj  91  Ind.  333,  in  conflict  with 
Ihis  holding,  are  disapproved. 

Same. — P&wer  of  County  Ornimimonen, — Such  section  of  the  statute  does 
not  provide  for  the  changing  of  highways,  nor  for  the  correction  of 
mistakes  in  locating  them,  but  is  limited  to  roads  used  as  highways ; 
and  before  the  board  of  commissioners  oan  make  any  order  for  entering 
of  record,  it  must  be  shown  that  the  road  is  wed  as  a  highway,  and, 
when  resistance  is  made,  such  board  can  not  go  beyond  the  way  as  used 
for  twenty  years,  and  establish  it  upon  a. different  line. 

Same. — Former  Adj-udicatvon.— Estoppel.— K  township  superintendent  of 
roads  filed  before  the  board  of  commissioners  a  petition  asking  that  they 
ascertain  and  enter  of  record  a  certain  portion  of  a  highway,  which,  it 
was  averred,  had  been  in  use  more  than  twenty  years.  A  remonstrance 
was  filed,  alleging  that  the  road  had  not  been  so  used,  and  that  it  was 
not  upon  the  correct  line.  An  order  was  made  that  the  board  ^'  finds 
for  the  remonstrants  and  refuses  the  prayer  of  the  petition,"  and  after- 
ward a  motion  for  a  new  trial  was  refused. 

Held^  that  these  orders,  if  in  any  sense  a  judgment,  will  not  prevent  the 
county  board  from  afterwards  ascertaining  and  making  a  record  of  the 
highway  as  established  by  twenty  years'  user,  nor  estop  the  successor  of 
the  road  superintendent  from  objecting  to  a  subsequent  application  for 
A  change  of  the  road  as  used  to  a  different  line. 

From  the  Newton  Circuit  Court. 

F,  W.  Babcocky  for  appellant. 

8.  P.  Thompson  and  W.  B.  Austin^  for  appellees. 

ZoLLARS,  J. — This  case  was  tried  in  the  Newton  Circuit 
Court  on  a  change  of  venue  from  Jasper  county',  where  it 
originated.  Section  5035,  R.  S.  1881,  is  as  follows:  ^^AU 
public  highways  which  have  been  or  may  hereafter  be  used 
as  such  for  twenty  years  or  more  shall  be  deemed  public 
highways ;  and  the  board  of  county  commissioners  shall  have 
power  to  cause  such  of  the  roads  used  as  highways  as  shall 
have  been  laid  out  but  not  sufficiently  described,  and  such  as 
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have  been  used  for  twenty  years  but  not  recorded,  to  be  as- 
certained, described,  and  entered  of  record/' 

Invoking  the  exercise  of  the  authority  conferred  by  this 
statute,  appellees  filed  their  petition  with  the  board  of  com- 
missioners of  Jasper  county,  in  September,  1882,  stating 
therein  that  a  certain  highway,  five  and  one-half  miles  in 
length,  partly  in  Marion  and  partly  in  Newton  townships, 
Jasper  county,  had  been  laid  out  forty  feet  wide,  one-half  on 
either  side  of  the  line  dividing  certain  named  sections  of 
land ;  that  for  twenty  years  this  highway,  thus  laid  out,  has 
been  used  and  travelled  as  such,  and  that  it  has  not  been  re- 
corded as  a  highway.  It  is  further  stated,  that  some  of  the 
adjoining  land-owners,  during  that  year,  had  encroached  upon 
the  highway  by  putting  their  fences  thereon.  Against  this, 
the  petitioners  enter  their  protest,  and  ask  that  the  board  of 
commissioners  ascertain  what  portions  of  the  highway  have 
not  been  properly  recorded,  and  ascertain  and  enter  said 
highway  of  record,  so  that  the  existence  thereof  may  be  pre- 
served, and  the  proper  road  superintendent  be  enabled  to 
take  charge  of  and  keep  in  repair  said  highway,  etc. 

William  D.  Saylor,  superintendent  of  roads  in  Newton 
township,  appeared  in  the  commissioners'  court  and  objected 
to  the  making  of  the  order  as  asked  by  the  petitioners,  so 
far  as  it  might  affect  the  highway  in  that  township.  In  his 
written  objections,  he  stated  that  the  highway,  in  that  town- 
ship, had  not  been  laid  out  on  the  section  line  as  stated  in  ap- 
pellees' petition;  that  there  was  a  public  highway  in  that 
township  near  the  said  section  line,  and  parallel  or  nearly 
parallel  therewith,  which  had  been  used  continuously  for 
more  than  twenty  years  as  a  public  highway,  the  boundaries 
of  which  were  easily  ascertainable  by  the  fences  which  had 
been  maintained  on  either  side  from  the  time  the  road  was 
opened ;  that  large  sums  of  public  money  had  been  expended 
upon  the  highway  in  the  way  of  clearing,  grades,  fills,  ditches, 
bridges,  etc.,  and  that  the  way  could  not  be  changed  without 
materially  affecting  public  and  private  rights,  etc.     There 
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being  no  issue  as  to  that  portion  of  the  highway  in  the  other 
township,  an  order  was  made  that  it  be  recorded,  etc.  As  to 
the  portion  in  Newton  township,  the  answer  and  remon- 
strance of  the  superintendent  tendered  an  issue  which  was 
tried  by  the  board  and  decided  against  him,  and  an  order 
made  that  the  record  should  be  made  as  asked  by  the  peti- 
tioners, and  that  the  superintendent  of  roads  should  keep  the 
highway  open  for  travel,  etc.  From  this  order  the  superin- 
tendent appealed  to  the  circuit  court.  His  office,  in  the 
meantime,  having  been  abolished,  appellant,  as  the  township 
trustee,  was  substituted.  A  like  judgment  was  rendered  in 
the  Newton  Circuit  Court,  and  from  this  appellant  prose- 
cutes this  appeal. 

For  a  reversal  of  the  judgment,  appellant  relies  upon  the 
alleged  error  of  the  court  below  in  overruling  his  motion  for 
a  new  trial.  For  the  purpose  of  showing  that  the  west  mile 
of  the  highway  in  Newton  township  had  been  established 
upon  the  section  line,  as  averred  in  their  petition,  appel- 
lees read  in  evidence,  over  appellant's  objections  and  ex- 
ceptions, a  transcript  of  proceedings  by  the  board  of  trustees 
of  Newton  township,  in  1856.  That  was  a  proceeding  in- 
stituted under  1  R.  S.  1852,  p.  313,  et  seq.,  to  liave  a  high- 
way changed  and  relocated.  It  nowhere  appears  in  that 
transcript  how  wide  the  highway  was,  which  it  was  sought 
to  vacate,  and  what  is  more  important  and  fatal,  it  nowhere 
appears  in  the  transcript  how  wide  the  highway  was  which 
the  trustees  attempted  to  establish.  For  this  reason,  the  final 
order  of  the  trustees  locating  the  highway  was  absolutely 
void,  and  the  transcript  was  not  competent  evidence.  White 
V.  Conover,  6  Blackf.  462;  Carlton  v.  State,  8  Blackf.  208; 
Barnard  v.  Haworth,  9  Ind.  103;  DeLong  v.  Schimmel,  58 
Ind.  64;  State  v.  Schultz,  57  Ind.  19;  Erwin  v.  Fulk,  94 
Ind.  235. 

The  admission  of  the  transcript  in  evidence  was  such  error 
as  requires  a  reversal  of  the  judgment,  but  as  some  other 
questions  are  presented  by  the  record,  which  would  necessa- 
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rily  arise  again  upon  a  re-trial^  we  proceed  to  examine  and 
decide  them. 

As  will  be  seen  from  the  statement  of  the  case,  the  con- 
troversy is  about  the  two  miles  of  the  road  in  Newton  town- 
ship, and  more  especially  about  the  west  mile.  Just  when 
the  east  mile  of  this  portion  of , the  road  was  opened  for 
travel  is  not  shown  by  the  record,  but  it  was  prior  to  1857. 
In  1857,  the  west  mile  was  opened  for  travel,  and  thus  there 
was  a  continuous  line  of  road,  forty  feet  wide,  from  the  east 
line  of  the  township,  two  miles  west,  or  nearly  west.  At  the 
east  end,  or  township  line,  the  center  of  the  road  is  on  the 
section  line  as  that  line  was  fixed  by  a  survey  in  1879.  At 
the  west  end  of  the  first  mile  from  the  east,  the  center  of 
the  road  is  about  two  feet  north  of  the  section  line.  At  the 
west  end  of  the  two  miles,  the  entire  highway  of  forty  feet  is 
north  of  the  section  line.  In  order  to  make  the  west  mile 
available,  it  was  necessary  to  clear  away  timber  and  under- 
brush, grade  down  a  hill  or  elevation,  make  an  embankment 
through  a  morass,  cut  ditches  along  the  side  of  the  road  for 
a  part  of  the  way,  and  to  construct  bridges  over  the  ditches, 
all  of  which  was  done  soon  after  the  road  was  opened.  This 
portion  of  the  road  was  opened  with  the  knowledge  and  con- 
sent of  the  adjacent  land-owners,  all  of  whom  still  own  the 
land,  except  appellee  Daniel  S.  Makeever,  who  has  since 
bought  one  of  the  adjoining  tracts  of  land.  These  land- 
owners directed  that  the  road  should  be  so  located  that  the 
center  of  it  should  correspond  with  the  east  and  west  fence 
dividing  their  lands,  which  fence  they  supposed  stood  upon 
the  section  line.  They  supposed  too,  that  the  road  was  be- 
ing thus  located  in  accordance  with  the  order  of  the  board 
of  township  trustees,  for  which  order  they  had  petitioned. 
Upon  their  petition  also,  another  highway  was  abandoned  in 
order  that  this  might  be  opened.  When  the  road  was  opened, 
they  moved  their  partition  fence  and  built  fences  on  either 
side  of  the  road,  and  twenty  feet  from  the  center  of  it.  From 
that  time  until  this  proceeding  was  commenced,  more  than 
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twenty-five  years,  with  a  slight  interruption  which  we  shall 
mention,  these  fences  have  been  maintained,  and  this  high- 
way, thus  opened  and  constructed,  has  been  open  for  travel, 
and  has  been  worked  and  kept  in  repair  by  the  public  au- 
thorities. To  change  the  highway  so  as  to  put  the  center  of 
it  upon  the  section  lin^  as  that  line  was  fixed  by  the  survey 
in  1879,  and  as  the  order  of  the  court  below  would  require, 
would  necessitate  another  grade  of  the  hill  or  elevation,  the 
oonstruction  of  a  new  fill  through  the  morass,  which,  for  a 
part  of  the  way,  would  fall  upon  the  line  of  one  of  the  side 
ditches,  the  removal  of  fruit  and  other  trees,  and  the  de- 
struction of  rows  of  hedge. 

In  1868,  an  unoiBcial  survey  showed  that  the  section  line 
at  the  west  end  was  south  of  the  road.  In  1874,  Benjamin, 
who  owned  land  adjacent  to  the  road  for  a  quarter  of  a  mile  on 
the  south,  moved  his  fence  south  so  as  to  throw  out  twenty  feet 
of  ground.  The  supervisor,  on  one  occasion,  did  some  plow- 
ing upon  the  land  thus  thrown  out,  but,  upon  being  informed 
by  the  township  trustee  that  it  was  not  a  part  of  the  high- 
way, abandoned  it.  The  old  road,  however,  was  in  no  way 
abandoned.  In  1882,  Benjamin  removed  his  fence  north, 
and  placed  it  on  the  Kne  where  it  had  stood  since  the  road 
was  opened.  At  some  time  subsequent  to  the  survey  of 
1868,  appellee  Daniel  S.  Makeever  objected  to  any  work 
being  done  on  the  road  north  of  a  line  twenty  feet  north  of 
the  section  line  as  fixed  by  that  survey.  Whether  his  objec- 
tion was  first  made  in  1868, 1870  or  in  1874  is  not  definitely 
fixed  by  the  evidence,  although  the  decided  preponderance  is 
in  fiivor  of  1874.  For  the  purposes  of  this  case  we  give  to 
appellees  the  benefit  of  the  doubt,  and  regard  the  objection 
as  having  been  first  made  in  1868.  Nothing  more  positive 
or  aggressive  was  done  by  Makeever  until  the  spring  of 
1882,  when  he  moved  his  fence  south  and  placed  it  on  a  line 
about  twenty  feet  north  of  the  section  line  as  fixed  by  the 
.survey  of  1868.  Whether  or  not  the  fence  interfered  with 
the  travelled  way,  is  not  shown  by  the  evidence.     Within  a 
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week  or  two  he  removed  the  fence  and  placed  it  on  the  line 
where  it  had  been  from  the  time  the  road  was  opened  in 
1857.  Thus  it  will  be  seen  that  the  road,  as  located  and 
opened  in  1857,  was  continuously  used  as  a  highway  until 
the  spring  of  1882,  at  least  twenty-five  years,  without  any  in- 
terruption other  than  the  verbal  objections  by  Daniel  S.  Ma- 
keever.  If  these  objections  were  made  as  charged,  the  most 
that  can  be  said  for  th^m  is,  that  the  holding  by  the  public 
was  adverse  during  the  time  they  were  being  made,  because 
during  all  that  time  the  public  authorities  were  claiming  the 
right,  and  the  public  were  using  as  a  highway  the  road  as 
opened  in  1857.  We  are  unable  to  perceive  how  this  ad- 
verse holding  can  be  of  avail  to  appellees.  It  rather  mili- 
tates against  them  and  the  claims  they  now  make. 

It  is  made  very  plain  by  the  evidence,  that  the  road,  as 
opened  in  1857,  had  been  used,  with  the  knowledge  of  ap- 
pellees, as  a  public  highway  for  more  than  twenty-five  years 
before  the  proceeding  was  commenced.  By  the  explicit  and 
positive  terms  of  the  statute,  that  use  made  the  road  a  public 
highway.  Under  this  statute,  it  is  the  twenty  years*  use  that 
makes  the  road  a  public  highway,  and  it  is  immaterial  whether 
the  use  is  with  the  consent,  or  over  the  objections,  of  the  ad- 
joining land-owners.  Such  is  clearly  the  correct  construc- 
tion of  the  statute  and  the  previous  rulings  by  this  court. 
Epler  V.  Niman,  5  Ind.  459;  Hays  v.  Staie,  8  Ind.  425; 
State  V.  Hill,  10  Ind.  219.;  Lemaster  v.  Staie,  10  Ind.  391 ; 
HaH  V.  Trustees,  etc.,  15  Ind.  226 ;  Debolt  v.  Carter,  31  Ind. 
355;  Ross  v.  Thompson,  78  Ind.  90;  Kyle  v.  Board,  etc,, 
94  Ind.  115. 

If  Makeever  wished  to  make  the  question,  that  by  mistake 
or  otherwise  the  highway  as  used  was  not  upon  the  proper 
line,  he  should  have  pursued  the  proper  legal  remedy  for  the 
correction  of  the  mistake  before  the  expiration  of  the  twenty 
years'  use.  Merely  objecting,  as  he  claims  to  have  done,  is 
of  no  avail  after  the  expiration  of  that  time.  With  the  ex- 
piration of  the  twenty  years'  use,  as  in  this  case,  the  statute 
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intervenes  and  declares  the  road  to  be  a  public  highway  re- 
gardless of  its  origin  or  the  mere  objections  by  land-owners. 
The  statute  does  not  affect  a  remedy  merely,  hut  establishes 
a  right.  If  there  were  do  such  statute,  the  case,  as  to  the  ex- 
istence of  the  highway,  would  be  a  different  one.  It  might 
then  be  a  case  falling  within  the  statute  limiting  actions  for 
the  recovery  of  real  estate  to  twenty  years,  and  to  be  gov- 
erned by  the  rules  applicable  to  that  statute.  In  such  a  case, 
the  alleged  mistake  in  the  location  of  the  road  and  the  ob- 
jections by  Makeever  might  be  of  importance.  In  such  a 
case,  the  case  of  State  v.  Welpton,  34  Iowa,  144,  and  the  other 
like  cases  cited  by  apijellees,  would  be  authority.  But  they 
are  not  authority  here,  and  the  alleged  mistake  and  the  ob- 
jections are  of  no  importance,  because  we  have  not  that  kind 
of  a  case.  And  if  the  use  had  been  for  less  than  twenty 
years, we  should  have  a  different  case  as  to  the  existence  of 
the  highway.  In  such  a  case,  the  legal  existence  of  the  high- 
way might  be  dependent  upon  a  dedication  by  the  land- 
owners, in  the  consideration  of  which  it  would  be  important 
to  consider  the  alleged  mistake  In  the  location  of  the  road, 
the  objections  by  land-owners,  and  whatever  else  might  tend 
to  show  or  disprove  an  intention  to  dedicate  the  way  to  the 
uses  of  a  public  highway,  as  also,  whatever  might  tend  to  es- 
tablish an  estoppel  as  against  the  adjoining  land-owners. 
But  that,  again,  is  not  the  case  before  us.  Whether  the  ad- 
joining land-owners  intended  to  dedicate  to  the  purposes  of 
a  highway  the  strip  of  land  used,  whether  there  was  a  mis- 
take in  the  location  of  the  highway,  and  whether  the  high- 
way was  used  for  such  a  length  of  time  that  public  accom- 
modation and  private  rights  might  be  materially  affected  by 
an  interruption  of  the  enjoyment,  are  questions  which  need 
not  be  considered,  because,  regardless  of  these  considerations, 
the  road  has  been  established  as  a  highway  by  the  twenty 
years'  use.  It  follows  that  the  judgment  of  the  court  below 
is  erroneous  and  must  be  reversed,  because  it  does  not  order 
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s.  record  of  the  highway  as  used,  but  in  effect  establishes  the 
highway  upon  a  line  different  from  that  established  by  the  use. 

The  above  section  of  the  statute,  upon  which  this  proceed- 
ing is  based,  does  not  provide  for  the  changing  of  highways, 
nor  does  it  provide  for  the  correction  of  mistakes  in  the  loca- 
tion of  highways.  By  its  terms,  it  is  limited  to  roads  used 
as  highways.  Before  the  board  of  commissioners  can  make 
Any  order  for  entering  of  record,  it  must  be  shown  that  the 
road  is  used  as  a  highway. 

If  a  highway  in  use  has  been  laid  out,  but  not  sufficiently 
described,  or  a  highway  has  been  used  for  twenty  years,  the 
board  may  cause  the  highway  to  be  ascertained,  described 
and  entered  of  record.  In  either  case,  the  description  and 
record  must  be  of  the  highway  as  used.  This  is  the  plain 
language  of  the  statute,  and  a  necessity  from  the  nature  of 
the  case.  The  proceeding,  as  authorized  by  the  statute,  is  to 
ascertain,  describe  and  enter  of  record^  highways  which  have 
not  been  described  at  all,  or  not  sufficiently  described  and 
entered  of  record.  In  such  case,  there  is  nothing  to  which 
resort  can  be  had  except  tKe  highway  as  used^  That  is  the 
highway  to  be  described  and  entered  of  record.  Appellees' 
petition  asserts  that  the  highway  had  been  laid  out  and  opened, 
forty  feet  wide,  one-half  on  either  side  of  the  section  line, 
and  as  thus  opened  had  been  used  for  twenty  years.  There 
is  no  legal  proof  that  it  was  thus  laid  out,  because  the  pre- 
tended record  of  the  proceedings  before  the  board  of  town- 
ship trustees  does  not  make  it,  as  we  have  already  seen.  On 
the  other  hand,  the  uncontradicted  testimony  is,  that  the 
highway,  as  used,  is  not  one-half  on  either  side  of  the  section 
line.  The  evidence  not  only .  does  not  support  appellees' 
case,  but  overthrows  it.  Over  this  uncontradicted  evidence 
the  court  below  ordered  the  record,  not  of  the  highway  as 
used  for  more  thaYi  twenty  years,  but  a  highway  upon  a  dif- 
ferent line.     This  the  court  had  no  authority  to  do. 

Other  questions  are  discussed  by  counsel,  but  as  they  may 
not  arise  upon  another  trial,  or,  if  they  should,  they  will  most 
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likely  be  presented  in  a  different  shape,  we  need  not  extend 
this  opinion  to  notice  them.  Upon  the  cross  errors,  it  is  suffi- 
cient to  say,  that  in  a  proceeding  of  this  character,  where  the 
existence  of  a  highway  is  in  jeopardy,  the  township  trustee 
may  appear  and  defend  in  his  official  capacity. 

The  judgment  is  reversed  with  costs,  and  the  cause  re- 
manded with  instructions  to  the  court  below  to  sustain  ap- 
pellants' motion  for  a  new  trial. 

Filed  June  10, 1885. 

On  Petition  fob  a  Beheabino. 

ZoLLABS,  J. — As  stated  in  the  principal  opinion,  this  pro- 
ceeding is  based  upon  section  5036,  R.  S.  1881,  whicli  pro- 
vides that  "All  public  highways  which  have  been  or  may 
hereafter  be  used  as  such  for  twenty  years  or  more  shall  be 
deemed  public  highways;  and  the  board  of  county  commis- 
sioners shall  have  power  to  cause  such  of  the  roads  used  as 
highways  as  shall  have  been  laid  out  but  not  sufficiently  de- 
scribed, and  such  as  have  been  used  for  twenty  years  but  not 
recorded,  to  be  ascertained,  described,  and  entered  of  record.'* 
In  that  opinion  we  said :  "  By  the  explicit  and  positive  terms 
of  the  statute,  that  (twenty  years')  hse  made  the  road  a  public 
highway.  Under  this  statute,  it  is  the  twenty  years'  use  that 
makes  the  road  a  public  highway,  and  it  is  immaterial  whether 
the  use  is  with  the  consent,  or  over  the  objections,  of  the  ad- 
joining land-owners.  *  *  *  With  the  expiratioi\  of  the 
twenty  years'  use,  as  in  this  case,  the  statute  intervenes  and 
declares  the  road  to  be  a  public  highway  regardless  of  its 
origin,  or  the  mere  objections  by  the  land-owners.  The  stat- 
ute does  not  affect  a  remedy  merely,  but  establishes  a  right.'* 
These  portions  of  the  opinion  are  vigorously  assailed  by  ap- 
pellees' counsel.  If,  in  this  assault,  the  logic  were  as  vig- 
orous as  some  of  the  statements,  we  might  well  hesitate  before 
overruling  the  petition  for  a  rehearing.  Counsel's  interpre- 
tation of  the  statute  is  shown  by  the  following  from  their  brief : 
*^  The  statute  does  not  say  nor  mean  that  the  use  of  land  for 
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twenty  years  authorizes  that  land  to  be  described  of  record 
as  a  public  highway.  The  statute  contemplates  the  creation 
of  a  public  highway  by  consent  of  the  land-owners,  either 
by  an  imperfect  record,  made  perfect  by  opening  and  actual 
use  with  full  knowledge  of  the  land-owners'  rights,  or  a 
highway  by  dedication,  used  as  such  for  twenty  years/* 

Paraphrased  and  abridged,  this  interpretation  amounts  to 
this,  if,  with  the  knowledge  and  consent  of  the  land-owner, 
a  way  has  become  a  public  highway,  by  either  of  the  modes 
named,  then,  if  used  as  such  for  twenty  years,  it  shall  be 
deemed  a  public  highway.  Such  an  interpretation,  in  our 
judgment,  would  render  the  statute  utterly  meaningless  and 
nugatory. 

The  difficulty  with  counsel's  position  is  that  the  establish- 
ment of  public  highways  by  proceedings  before  the  county 
board,  and  by  dedication,  is  confounded  with  the  establish- 
ment of  such  highways  by  the  twenty  years'  use  under  the 
statute.  The  words  "  public  highways,"  as  first  used  in  the 
statute,  have  more  esjxjcial  reference  to  highways  established 
by  proceedings  before  the  county  board.  As  applied  to  high- 
ways as  established  by  twenty  years'  use,  the  meaning  of  those 
words  would  have  been  better  expressed  by  the  word  "  way  '^ 
or  "road." 

In  that  portion  of  the  section  in  relation  to  making  the 
record,  it  is  provided  that  «ucA  roads,  etc.,  used  as  public  high- 
ways for  twenty  years,  shall  be  ascertained  and  recorded ;  thus 
showing  that  "  public  highways  "  as  used  in  the  first  part  of 
the  section  mean  roads,  or  travelled  ways,  and  not  public 
highways  in  the  full  legal  sense.  All  of  the  provisions  of 
the  section  of  the  statute  taken  together  mean,  and  can  only 
mean,  that  a  way  or  a  strip  of  land,  used  as  a  public  highway 
for  twenty  years,  shall  be  deemed  and  become  a  public  high- 
way. This  use  is  to  make  that  a  public  highway  which,  but 
for  such  use,  would  not,  and  could  not,  be  deemed  a  pub- 
lic highway.  If,  without  and  independent  of  such  use,  the 
way  is  a  public  highway  by  dedication  or  otherwise,  then  the 
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twenty  years'  use  under  the  statute  amounts  to  nothing;  and 
the  statute  is  a  useless  enactment.  A  way  may  become  a 
public  highway  by  dedication,  express  or  implied,  in  much 
less  time  than  twenty  years.  It  was  said  in  the  case  of  State 
V.  milf  10  Ind.  219,  that  four  or  five  yeafs'  unopposed  use  of 
a  way  by  the  public  may  be  sufficient  to  raise  the  presump- 
tion of  a  dedication. 

It  is  said  in  argument,  that  if  such  twenty  years'  use  may 
establish  a  public  highway  without  regard  to  the  consent  of 
the  land-owner,  it  will  result  that  highways  may  be  thus 
established  over  the  lands  of  persons  under  legal  disability, 
such  as  infants,  etc.,  and  that  a  construction  of  the  statute 
should  not  be  adoped  that  might  bring  about  such  a  result. 
What  would  be  the  result  of  such  use,  if  the  way  were  over 
the  lands  of  persons  who,  during  the  entire  twenty  years 
were  under  legal  disability,  is  a  question  not  now  before  us 
for  definite  and  final  decision.  We  may  state,  however,  that 
such  persons  are  bound  by  statutes  of  limitation  and  like 
statutes,  unless  they  are  excepted  from  their  operation.  And 
hence  it  is,  that,  in  almost  every  instance,  they  are  excepted 
from  the  operation  of  all  such  and  similar  statutes.  That  is 
so  in  most  if  not  all  the  States,  and  it  is  so  in  th|s  State.  See, 
for  example,  R.  S.  1881,  sections  296,  615,  901,  2403,  6467. 

Under  a  statute  in  New  York,  which  provided  that  "all 
roads  not  recorded  which  have  been  or  shall  have  been  used 
as  public  highways  for  twenty  years  or  more  shall  be  deemed 
public  highways,"  it  was  said,  in  the  case  of  Davenpeck  v. 
Lambert,  44  Barb.  596 :  "  That  is  to  say,  shall  be  judged  or 
held  to  be  public  highways  from  the  mere  fact  that  they  have 
been  used  as  such  for  twenty  years  or  more.  I  agree  that  if  no 
statute  were  in  the  way,  the  intention  of  the  owner  of  the  land 
on  which  the  road  exists,  would  control  the  question  whether 
it  had  been  dedicated  to  the  public  for  a  highway.  *  *  But 
the  mere  intention  of  the  owner  of  the  land  is  not  material 
under  the  statute  referred  to.  The  uninterrupted  use  of  the 
land  as  a  public  highway  for  twenty  years  alone,  according 
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to  the  statute^  constitutes  it  such  a  highway.  Such  a  user  of 
land  for  that  period  makes  it  a  public  highway  under  the 
statute,  though  the  owner  be  a  lunatic,  an  in&ut  or  a  mar- 
ried woman,  and  has  no  knowledge  thereof  during  the  entire 
time.  I  think  such  is  the  obvious  meaning  of  the  statute,  and 
that  it  must  be  so  construed,  for  the  reason  that  there  is  no 
exception  in  it  saving  the  rights  of  persons  incapable  of 
consenting  or  who  do  not  consent  to  the  use  of  their  land 
for  a  highway." 

Under  a  statute  similar  in  its  nature,  in  that  it  provided 
that  all  streets,  roads  and  alleys  within  a  named  village^ 
which  have  been  worked  and  improved  by  the  trustees  of 
the  villa^,  or  the  commissioners  of  highways  of  the  village,, 
and  are  now  used  as  such,  shall  be  deemed  public  highways,, 
it  was  said,  in  the  case  of  Hiokok  v.  TrusteeSy  etc.,  41  Barb» 
130 :  ^'  This  was  a  special  legislative  enactment  that  all  the 
streets,  roads  and  alleys  in  that  village  should  be  thenceforth 
public  highways,  if  brought  by  this  act  within  certain  con- 
ditions. It  is  therefore  really  unimportant,  under  the  spe- 
cial provisions  of  this  statute,  to  enter  upon  an  inquiry  as  to 
what  constitutes  a  highway  at  common  law.  *  *  *  The 
very  fact  thajb  this  special  statute  provides  that  those  streets, 
roads  and  alleys  should  be  deemed  highwaySy  in  case  they  came 
within  the  terms  of  the  act,  implies  and  presupposes  that  at 
least  some  of  them,  by  reason  of  not  being  laid  out  in  com- 
pliance with  the  statute,  and  their  having  been  of  less  than 
twenty  years'  use,  were  not  then  public  highways.  *  *  The 
character  of  these  streets,  roads  and  alleys  is  to  be  determined, 
not  as  is  urged  by  discussing  the  common  law  or  general 
statute  provisions,  but  by  inquiring  simply  whether  as  a 
matter  of  fact,  any  particular  street  or  alley  comes  within  the 
special  provisions  of  the  fourth  section  of  the  act  of  1848.'*" 

So,  in  the  case  before  us,  the  inquiry  is  not  whether  the  road 
has  become  a  public  highway  under  common  law  rules,  bjr 
dedication  express,  or  with  the  knowledge  and  consent  of  the 
land-owners,  but  whether  as  a  matter  of  fact  it  has  been  used 
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as  a  public  highway  for  twenty  years,  and  thus  become  a 
public  highway  under  the  statute.  And  so,  under  a  statute 
like  that  under  discussion,  it  was  said,  in  the  case  of  People, 
ex  rel.,  v.  Judges,  etc.,  24  Wend.  491 :  "  This  provision  does 
not  authorize  the  commissioners  to  say  what  was  ^  originally 
intended,'  either  by  the  owner  of  the  soil  or  any  one  else, 
ui  relation  to  the  width  or  location  of  the  road,  any  further 
than  such  intention  has  been  manifested  by  permitting  the 
way  to  be  used.  It  is  a  power  in  relation  to  the  road  ^  as  it 
actually  exists,  and  has  existed  '  for  the  last  twenty  years.'' 

In  the  case  of  Hart  v.  TrasUes,  eto»,  15  Ind.  226,  cited  in 
the  principal  opinion,  the  trial  court  found  the  facts  specially, 
that  prior  to  the  obstruction  sued  for  in  the  action,  the  public 
had,  without  interruption,  used  the  road  continuously  for 
twenty-one  years,  having  no  right  to  so  use  it  except  from  such 
continued  use.  Upon  appeal  this  court  said :  "  We  have  de- 
cided that,  ^A  road  which  has  been  used  by  the  public,  con- 
tinuously, for  twenty  years,  becomes  a  public  highway,  and  is 
of  no  established  width  by  law ;  but  its  width,  as  used  at  * 
the  end  of  twenty  years,  can  not,  legally,  be  intruded  on/ 
Epler  V.  Nimany  5  Ind.  459.  This  decision  seems  to  be  pre- 
cisely in  point,  because,  here,  the  public  had  used  the  road 
without  interruption  for  twenty-one  years,  hence,  it  was  a 
public  highway  under  the  statute,  and  its  width  at  the  end  of 
twenty  years  was  its  established  width." 

In  the  case  of  Ross  v.  Thompson,  78  Ind.  90,  it  was  said, 
in  speaking  of  the  statute  under  examination :  ^^  Where,  there- 
fore, there  has  been  twenty  years'  user,  the  way  is  to  be 
deemed  a  public  one,  and  those  asserting  rights  in  it  are  not 
bound  to  show  an  original  intent  to  dedicate.  The  law  makes 
the  lapse  of  time  sufficient,  without  any  further  evidence." 
The  other  cases  by  this  court,  cited  in  the  principal  opinion, 
give  support  to  our  conclusion  here,  although  the  main  ques- 
tions for  decision  were  not  the  same  as  here. 

There  are  some  statements  in  the  opinion  in  the  case  of 
Boardy  etc.,  v.  Huff,  91  Ind.  333,  which,  if  applied  to  the 
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statute  under  consideration,  are  not  in  harmony  with  the  con- 
clusions we  have  reached  in  this  case.  So  far  as  they  may  be 
in  conflict  with  our  conclusions  here,  they  are  disapproved. 

In  their  petition  to  the  county  board,  appellees  allege  that 
the  highway  they  wish  to  have  ascertained  and  recorded  is 
upon  a  section  line,  one-half  upon  either  side  thereof,  and,  as 
thus  located,  has  been  used  as  a  public  highway  for  twenty 
years.  The  proof  shows,  beyond  a  doubt,  that  the  highway, 
as  thus  used,  is  not  upon  the  section  line  as  alleged,  but  varies 
from  it.  And  while  appellees,  in  their  petition,  allege  that 
the  highway  as  thus  used  is  one-half  upon  either  side  of  the 
section  line,  the  theory  of  their  case,  aside  from  the  petition, 
from  beginning  to  end,  is,  that,  as  opened  and  used,  the  high- 
way is  not  upon  that  line,  but  should  be,  because  it  was 
located  there  by  a  proceeding  by  the  board  of  township  trus- 
tees in  1857,  and  because  the  land-owners,  at  the  time  it  was 
opened  and  they  built  their  fences,  supposed  that  it  was  be- 
ing opened,  one-half  upon  either  side  of  the  section  line. 
They  are  seeking  to  have  ascertained,  described  and  recorded, 
a  public  highway,  not  as  it  has  been  used  for  twenty-five 
years,  but  as  it  should  have  been  opened  before  the  user  be- 
gan. They  are  thus  seeking  to  have  done  what  the  county 
board  has  no  authority  to  do.  The  county  board,  under  the 
statute,  may  ascertain,  describe  and  enter  of  record  a  public 
highway  as  used  for  twenty  years,  but  there  is  no  authority 
to  go  beyond  the  way  as  thus  used.  Especially  is  this  so, 
when  there  is  resistance  by  any  one  having  the  right  to  re- 
sist. The  holdings  in  New  York,  under  a  similar  statute, 
have  been,  that  so  far  as  the  record  goes  beyond  the  way  as 
used  for  twenty  years,  it  is  absolutely  void  for  want  of  au- 
thority. People,  ex  rel.y  v.  Judges,  etc.,  supra;  Cole  v.  Van- 
Keuren,  6  Thomp.  &  C.  480;  Talmage  v.  HunUing,  29  N.  Y. 
447;  Borries  v.  Horton,  16  Hun  139;  Marvin  v.  Pardee, 
64  Barb.  353. 

We  need  not  indicate  here,  as  to  whether  or  not  we  ap- 
prove of  and  will  follow  those  cases  to  the  full  extent  to 
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which  they  go,  but  we  do  approve  of  them  to  the  extent  that 
when  resistance  is  made,  as  in  this  case,  the  county  board  can 
not  go  beyond  the  way  as  used  for  twenty  years.  This  is  as 
iar  as  we  need  go  in  this  case.  To  grant  what  appellees  con- 
tend for,  would  be  to  hold  that  under  the  statute  under  con- 
sideration, and  in  a  proceeding  like  this,  the  county  board 
may,  over  objections,  abandon  and  vacate  the  highway  as 
used  for  twenty  years,  and  establish  it  upon  a  different  line 
to  correspond  with  what  the  land-owners  may  have  supposed 
was  the  correct  line  at  the  time  the  highway  was  opened 
and  they  built  their  fences.  And  in  this  case,  it  would  be  to 
hold,  also,  that  appellees  may  ground  their  petition  upon  one 
theory,  and  succeed  upon  another  and  different  theory.  The 
statement  of  either  proposition  is  its  own  refutation. 
•  Appellees  do  not  dispute,  what  is  established  by  the  evi- 
dence without  conflict,  that  the  way,  as  now  open,  has  been 
used  as  a  public  highway  for  more  than  twenty  years.  They 
go  upon  the  theory,  as  we  have  seen,  that  it  was  not  opened 
upon  the  line  as  fixed  by  the  proceeding  by  the  board  of 
township  trustees  before  the  commencement  of  the  user,  and 
they  rely  upon  the  record  of  that  proceeding,  in  part,  to  es- 
tablish that  fact.  When  it  is  admitted,  or  established,  that 
the  way  as  now  open  has  been  used  as  a  public  highway  for 
more  than  twenty  years,  the  record  of  such  proceeding  can 
avail  appellees  nothing  as  evidence  or  otherwise.  In  the 
first  place,  such  a  record  will  not  be  allowed  to  overthrow  a 
highway  established  by  such  user.  In  the  second  place,  the 
<50unty  board  has  no  authority,  over  objections,  in  a  pro- 
ceeding like  this,  to  make  a  record  of  a  highway  different 
ftom  that  shown  to  have  been  established  by  such  user.  And 
in  the  third  place,  the  record  would  not  prove,  but  would 
tend  to  disprove  the  averments  in  their  petition,  that  the 
highway,  used  as  such  for  more  than  twenty  years,  is  upon 
the  line  therein  described.  In  accordance  with  appellees' 
theory,  the  court  charged  the  jury,  in  effect,  and  refused 
Vol.  102.— 38 
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everything  to  the  contrary,  that  this  record  would  control, 
and  fix  the  highway  upon  the  line  therein  described,  not- 
withstanding the  fact  that  the  highway,  used  as  such  for  more 
than  twenty  years,  is  upon  a  different  line.  Such  instruc- 
tions put  the  case  to  the  jury  upon  a  wrong  theory,  did  not 
state  the  law  correctly  as  applicable  to  the  case,  and  hence 
were  erroneous.  We  held  in  the  principal  opinion,  that  the 
proceeding  by  the  board  of  township  trustees  was  void,  and 
the  record  thereof  not  competent  evidence,  because  the  widtk 
of  the  highway  was  not  stated  therein.  That  proceeding,  it 
will  be  remembered,  was  to  change  a  public  highway.  For 
this  reason,  appellees'  counsel  argue  at  length,  that  the  width 
of  the  highway  as  changed  need  not  be  given ;  that  it  will  be 
presumed  to  be  of  the  same  width  as  before  the  change.  And 
so  the  court  below  charged  the  jury.  After  an  examination 
of  counsel's  argument,  we  see  no  reason  to  change  our  ruling. 
While  such  a  proceeding  is  called  changing  a  highway,  prac- 
tically it  amounts  to  vacating  one  highway  and  opening  an- 
other. If  the  width  of  the  highway  as  changed  is  not  stated 
at  all  in  the  proceeding,  then  the  question  of  its  width  is  left 
to  the  judgment  or  to  the  conjecture  of  each  individual  citi- 
zen. The  highway  sought  to  be  changed  may  be  one  estab- 
lished by  user,  where  the  width  is  determined  by  the  way 
actually  used.  The  change  may  consist  in  moving  the  high- 
way a  rod  or  a  half  mile  in  any  designated  direction.  After 
the  change  is  perfected,  the  old  way  is  closed  up  and  vacated, 
and  it  may  be  plowed  over  and  'cultivated  and  every  trace 
of  its  width  obliterated.  Then  there  comes  a  controversy  aa 
to  the  width  of  the  changed  or  new  highway,  and  there  is 
nothing  by  which  its  width  can  be  determined.  These  pro- 
ceedings can  not  be  left  to  this  kind  of  uncertainty.  The 
same  reasons  that  require  a  holding  that  the  width  of  the 
highway  shall  be  given  in  other  highway  proceedings,  re- 
quire such  a  holding  here.  In  the  record  of  the  proceeding 
by  the  board  of  township  trustees  under  examination,  there 
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is  nothing  in  the  petition,  notice  nor  orders,  that  gives  or  in- 
dicates the  width  of  the  old,  or  of  the  highway  as  changed. 

It  is  further  argued  by  appellee's  learned  and  industrious 
counsel,  that  the  judgment  should  be  affirmed  as  to  the  west 
mile  of  the  highway  in  Newton  township,  because,  as  to  that 
mile,  as  they  contend,  there  had  been  an  adjudication.  In 
June,  1882,  the  superintendent  of  highways,  who  was  appel- 
lant's predecessor  in  charge  of  the  highways  in  that  town- 
ship, filed  a  petition  before  the  county  board  asking  that  they 
send  out  a  surveyor  and  thus  ascertain  and  enter  of  record 
the  west  mile  of  the  highway  (which  he  averred  had  been 
used  as  such  for  more  than  twenty  years),  so  that  he  might 
know  where  and  how  to  improve  the  same. 

Appiellee  Makeever  remonstrated  against  such*  action  being 
taken,  upon  the  grounds,  substantially,  that  the  highway  had 
not  been  so  used,  and  that  it  was  not  upon  the  correct  line, 
as  fixed  by  the  proceeding  by  the  board  of  township  trustees, 
etc.  The  order  made  by  the  county  board  in  that  proceeding 
is  as  follows :  "And  the  board  *  *  *  finds  for  the  remon- 
strant and  refuses  the  prayer  of  said  petition.'*  The  super- 
intendent filed  what  is  called  a  motion  for  a  new  trial.  No 
action  was  taken  upon  that  motion  until  the  succeeding  term 
of  the  board,  at  which  time  this  order  was  made :  "And  the 
court,  after  due  consideration,  refuses  the  petitioner's  motion 
for  a  new  trial." 

If  these  orders,  in  any  sense,  fimount  to  a  judgment,  they 
do  not  constitute  such  a  judgment  as  will,  in  any  way,  tie  up 
the  hands  of  the  county  board  to  afterwards  ascertain  and 
make  a  record  of  the  highway  as  established  by  twenty  years' 
user.  Nor  do  that  proceeding,  and  the  orders  made  therein, 
constitute  such  an  adjudication  as  will  stand  in  the  way  of 
appellant  objecting  to  the  making  of  the  order  asked  by  ap- 
pellees in  this  proceeding.  They  are  here  asking,  in  efiect, 
that  the  highway  as  used  shall  be  so  changed  as  to  be  upon 
a  different  line. 

We  can  not  extend  this  opinion,  which  has  already  grown 
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long,  to  elaborate  or  give  more  in  detail^  the  reasons  of  our 
holding  upon  this  branch  of  the  ease.  There  ought  not,  we 
think,  to  be  any  misunderstanding  as  to  the  scope  of  the 
principal  opinion ;  as  there  stated  the  trial  below  was  confined, 
to  that  portion  of  the  highway  which  is  in  Newton  town- 
"  ship.     The  order  for  a  new  trial  is,  therefore,  confined  to 

that  portion  of  the  highway. 

The  petition  for  a  rehearing  is  overruled. 

Filed  Nov.  17,  1885. 

♦ . 

No.  11,972. 

|1m_277:         The  Louisville,  New  Albany  and  Chicago  Railway 

Company  v.  Goodbar. 

Railroad. — AnimaU,-- Fencing,^ OomplairU. — Defect  Oured  by  Verdict, — In 
a  complaint  against  a  railroad  companj  to  recover  the  value  of  stock 
killed,  it  is  necessary,  to  be  good  on  demarrer,  to  aver  that  the  railroad 
was  not  fenced  at  the  point  where  the  animals  entered ;  but  where,  in- 
stead of  such  averment,  it  is  alleged  that  the  road  was  not  fenced  at  the 
<         point  where  the  animals  were  killed,  the  defect  is  cured  by  verdict 

Saiie. — Privaie  Oate. — AnimaU  Entaing  Upon  Track  by, — A  railroad  com- 
pany is  not  liable  to  pay  for  animals  that  enter  upon  its  track  through 
a  gate  maintained  by  the  owner  for  his  own  accommodation. 

From  the  Montgomery  Circuit  Court. 

A.  D.  T homos f  for  appellant. 

T.  E.  Ballard  and  M.  E.  Clodfelier,  for  appellee. 

Elliott,  J. — This  action^^as  instituted  in  the  circuit  court 
by  the  appellee  to  recover  the  value  of  fifteen  sheep  killed  by 
a  locomotive  of  the  appellant. 

There  was  no  demurrer  to  the  complaint,  and  the  question 
for  consideration  is,  whether  it  is  sufficient  upon  objection 
made  after  verdict? 

The  only  averment  upon  the  subject  of  the  failure  to  fence 
is  this:  "And  at  the  point  where  said  sheep  were  so  injured 
and  killed  as  aforesaid,  said  railroad  was  not  securely  fenced 
in,  and  such  fence  properly  maintained  by  the  defendant  as 
required  by  law."     Had  a  demurrer  been  addressed  to  the 
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complaint  it  woald  unqueBtionably  have  been  held  bad,  for 
it  is  well  settled  that  it  is  necessary  to  aver  that  the  railroad 
was  not  fenced  at  the  point  where  the  animals  entered.  Fort 
Wayne,  etc.,  B.  B.  Co.  v.  Herbold,  99  Ind.  91,  auth.  p.  92. 
But  the  question  here  is  wheth^  the  defect  in  the  complaint 
is  healed  by  the  verdict.  There  are  many  defects  that  a  ver- 
dict will  cure,  and  we  think  that  the  case  of  Indianapolis,  etc., 
B.  B.  Co.  V.  Petty,  30  Ind.  261,  requires  it  to  be  held  that 
the  verdict  cures  the  defect  in  the  complaint  before  us. 

The  sheep  of  the  appellee  were  in  a  pasture  adjoining  the 
appellant's  track,  and  entered  upon  it  through  a  gate  opening 
into  the  private  crossing.  The  gate  was  left  open  by  a  boy 
who  had  passed  through  a  short  time  before  the  sheep  were 
killed.  The  appellee  put  up  the  gate  and  used  it  for  his  own 
accommodation.  This  evidence  will  not  sustain  a  recovery. 
It  would  be  unjust  to  compel  a  railroad  company  to  pay  for 
animals  that  entered  upon  its  track  through  a  gate  main- 
tained by  the  owner  for  his  own  accommodation.  If  the 
owner  desires  to  use  a  private  way,  he,  and  not  the  railroad 
company,  should  see  that  the  gate  is  kept  shut.  It  would  be 
unreasonable  to  require  the  railroad  .company  to  vigilantly 
watch  all  the  gates  along  the  line  of  its  road,  or  else  pay  the 
owner  of  the  animals  for  whose  use  the  private  way  is  main- 
tained for  all  animals  killed,  but  it  is  not  unreasonable  to  put 
that  burden  on  the  owner  who  secures  the  privilege  of  con- 
structing and  using  a  private  crossing.  The  duty  of  the  rail- 
road company  to  the  public  and  to  third  persons  is  essentially 
different  from  that  which  it  owes  the  person  whom  it  per- 
mits to  construct  and  maintain  a  private  crossing  for  his  own 
benefit,  for  to  the  public  and  third  persons  it  owes  a  duty 
to  maintain  secure  fences  at  private  crossings.  EoanstiHe, 
etc.,  B.  B.  Cb.  V.  Mooter,  101  Ind.  697 ;  Baltimore,  etc.,  B.  B. 
Co.  V.  Kreiffer,  90  Ind.  380;  Indianapolis,  etc.,  B.  B.  Co.  v. 
Thomas,  64  Ind.  194;  Bailroad  Co.  v.  Ounnington,  39  Ohio 
St.  327.  The  reason  which  supports  that  doctrine  can  not 
apply  where  the  owner  of  animals  sues  for  injury  to  them. 


598  SUPREME  CXJURT  OF  INDIANA, 

The  Louisville,  New  Albany  and  Chicago  Railway  Co.  v.  Goodbar. 


for  it  18  his  own  act,  performed  for  his  own  benefit,  which 
makes  the  fence  insecure.  But  it  is  unnecessary  to  further 
discuss  this  question,  as  it  received  full  consideration  in  the 
case  of  Bond  v.  Evan»mUe,  etc.,  R.  R.  Oo.,  100  Ind.  301,  and 
in  EvanamUCf  etc.,  R,  R,  Co,*  v.  Mosier,  supra. 

judgment  reversed. 

Filed  Sept  25,  1885. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — We  have  again  carefully  examined  the  evi- 
dence in  this  case  and  can  find  no  reason  for  departing  from 
our  former  opinion. 

The  burden  is  on  the  plaintiff  in  all  cases  of  this  character 
to  prove  that  the  animals  entered  at  a  point  where  the  rail- 
road company  was  bound  to  fence,  and  that  at  that  point 
there  was  no  fence.  It  is  the  place  of  entry  that  controls. 
As  said  in  Wabash,  etc.,  R.  W.  Co.  v.  Tretts,  96  Ind.  460: 
"  The  place  of  entry  is  the  material  question.*'  This  is  the 
ruling  in  many  cases.  Fort  Wayne,  etc.,  R.  R.  Oo.  v.  J3er- 
hold,  99  Ind.  91 ;  Lake  Erie,  etc.,  R.  W.  Co.  v.  Kneadle,  94 
Ind.  454;  Louisvillf,  etc.,  R.  W.  Co.  v.  Qmde,  91  Ind.  295; 
Louisville,  dc.,R.  W.  Co.  v.  Overman,  88  Ind.  116;  Jefferson^' 
mile,  etc.,  R.  W.  Co.  v.  Lyon,  72  Ind.  107 ;  Toledo,  etc.,  R.  R.  Cb. 
V.  Howell,  38  Ind.  447.  These  cases  declare  that  if  the  place 
where  the  animals  entered  was  one  which  the  railroad  com- 
pany was  bound  to  fence,  and  the  place  was  not  fenced,  the 
company  is  liable,  although  the  place  where  the  animals  were 
killed  was  securely  fenced,  but,  if  the  animals  entered  at  a 
point  where  the  railroad  company  was  not  bound  to  fence, 
the  company  is  not  liable,  although  the  animals  were  killed 
at  a  place  where  there  was  no  fence.  The  evidence  before  us 
brings  the  case  within  this  firmly  settled  rule,  for  it  shows 
that  the  animals  went  upon  the  railroad  at  a  place  where  the 
company  was  not  bound  to  fence.  There  is  no  evidence  that 
the  railroad  company  undertook  to  maintain  gates  for  the 
convenience  of  the  appellee,  and  it  plainly  appears* that  it 
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was  through  the  gates  maintained  by  him  for  his  own  con- 
venience that  the  animals  entered  upon  the  track. 

Petition  overruled. 

Filed  Nov.  4, 1885. 

m^^ — 

No.  12,150. 

The  Western  Union  Telegraph  Company  v.  Walker. 

Telbqbaph  Company.— Fai/ure  to  7\wMmil  itfetnge, — Benalty, — SUutute 
Mud  be  StrieUy  Construed, — In  an  action  against  a  telegraph  company  to 
recover  the  penalty  for  failing  to  diligently  transmit  a  message,  the 
statute  is  to  be  strictly  construed,  and  the  case  must  be  brought  fully 
within  its  provisions. 

Same. — GompUxinL— It  is  not  necessary  that  the  exact  vords  of  the  statute 
should  be  used  in  the  complaint;  it  is  sufficient^  if  words  of  equivalent 
meaning  are  employed. 

From  the  Benton  Circuit  Court. 

J.  B.  Ooffrothy  T.  A.  Stuart  and  D.  Fmaery  for  appellant. 

if.  H.  Walker  and  J.  JET.  Pharea,  for  appellee. 

Elliott,  J. — ^The  only,  question  argued  by  the  appellant^s 
counsel  is  that  arising  on  the  demurrer  to  the  complaint, 
and,  under  the  well  settled  practice,  all  other  questions  are 
deemed  waived. 

Since  the  preparation  of  counsel's  brief,  a  correct  copy  of 
appellee's  complaint  has  been. sent  up  by  a  return  to  a  certio- 
rariy  and  from  this  it  appears  that  the  objection  urged  to  the 
complaint  is  not  well  ibunded.  The  complaint  is  based  on 
the  statute  imposing  a  penalty  on  telegraph  companies  for  a 
failure  to  diligently  and  impartially  transmit  messages,  and 
the  objection  urged  is  that  it  does  not  aver  that  the  appel- 
lant is  an  "  electric  telegraph  company  with  a  line  of  wires 
extending  wholly  or  partly  through  this  State  and  engaged 
in  telegraphing  for  the  public."  The  complaint  contains 
these  averments:  The  defendant  "is  an  electric  telegraph 
company  duly  organized  as- a  corporation,  and  was,  on  the 
8th  day  of  August,  1884,  and  ever  since  that  time,  engaged 
in  the  business  of  transmitting  telegraph  messages  for  the 
public ;  that  it  was,  on  said  8th  day  of  August,  1884,  oper- 


600  SUPREME  COURT  OF  INDIANA. 


The  Stote,  «e  reL  Hovaid,  v.  The  Crawfordsville  and  Darlington  T.  P.  Co. 

ating  a  telegraph  office  in  the  town  of  Fowler,  Benton  county^ 
l^ndiana,  and  another  in  the  town  of  Remington,  Jasper 
county,  Indiana ;  that  said  defendant  was  the  owner  and  op- 
erator of  a  line  of  wires  on  the  said  8th  day  of  August,  1884^ 
extending  to  and  through  each  of  said  points,  to  wit,  the 
town  of  Fowler,  Benton  county,  Indiana,  and  the  town  of 
Remington,  Jasper  county,  Indiana." 

We  agree  with  counsel  that  the  action  is  one  to  recover  a 
penalty,  that  the  statute  is  to  be  strictly  construed,  and  that 
a  party  suing  for  a  penalty  must  bring  his  case  fully  within 
the  provisions  of  the  statute.  Western  Union  Td.  Co.  v. 
Mosder,  95  Ind.  29 ;  Rogers  v.  Western  Union  Td.  Cb.,  78^ 
Ind,  169;  S.  C,  41  Am.R.  558;  Western  Union  Td.  Co.  v. 
Axtell,  69  Ind.  199,  and  authorities  cited.  We  are,  however, 
of  the  opinion  that  the  appellee's  complaint  does  bring  hia 
case  within  the  words  of  the  statute. 

It  is  true  that  the  exact  words  of  the  law  are  not  used,  but 
words  of  equivalent  meaning  are  employed,  and  this  is  suffi- 
cient. Staie  V.  Miller,  98  Ind.  70;  1  Bishop  Cr.  Proc,  sec- 
tion  612. 

Judgment  affirmed. 

FUed  Sept.  16, 1885. 

No.  12,319. 

The  State,  ex  rel.  Howard,  Prosecuting  Attorney,. 
V.  The  Crawfordsville  and  Darlington  Turnpike 
Company. 

From  the  Montgomery  Circuit  Court. 

J,  M,  Thompaan,  W.  B,  Herody  J.  H,  Burford,  W.  H.  TJumpaon  and  F,  3/. 
Howardj  for  appellant. 

P.  8.  Kennedyy  S.  C.  Kennedy,  E.  0.  anyder,  Q,  W.  Fdul  and  J.  EL  Hum- 
phrieBf  for  appellee. 

HowK,  J.— In  this  case,  the  same  (questions  are  presented  for  decbion^ 
and  in  the  same  manner,  as  those  which  were  considered  and  decided  hy 
this  court  in  SkUe,  ex  rd,,  etc.,  v.  Orawfordgmlle  and  ShannondaU  Tp,  (Jo.y 
ante,  p.  283.  For  the  reasons  given  in  the  case  cited,  this  cause  must  he 
decided  as  that  was  decided. 

The  judgment  is  affirmed. 

Filed  June  10, 1886. 
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ABATEMENT. 

See  Pleading,  4, 6. 

ACCEPTANCE. 

See  Contract,  4;  Pbomissoby  Note,  4 ;  Venoob  and  Pubghaseb,  1,  2. 

ACCOUNT. 

See  Pleading,  14. 

AFFIDAVIT. 

See  Attachment,  1 ;  Criminal  Law,  16 ;  Pbaotice,  11,  22. 

AGENCY. 

See  dry,  4  to  6;  Contract,  12;  Evidence,  9;  Principal  and  Agent;; 

Promisbory  Note,  5;  Qeflevin. 

AGBEEMENT. 

See  Contract. 

AGBICULTURAL  SOCIETY. 

See  Bailment. 

ANIMALS. 

See  Railroad;  Trespasb. 

APPEAL. 

See  Criminal  Law,  15,  30 ;  Decedents'  Estatib,  3;  Drainage,  3 ;  Ha> 

BEAs  Corpus,  3 ; .  Practice,  4 ;  Res  Adjudicata  ;  Superior  Court,  2.. 

ABGUMENT  OF  COUNSEL. 

See  Criminal  Law,  35,  47 ;  Praciicb,  4. 

ARRAIGNMENT. 

See  Criminal  Law,  36. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law,  7. 

ASSIGNMENT  OF  ERROR. 

See  Practice,  9;  Superior  Court,  2;  Supreme  Court,  4,  7, 13. 

ATTACHMENT. 

See  Equity,  2,  3 ;  Jurisdiction,  8  to  12. 

1.  Qamishee,—' Affidavit  in  OamishTnent.—  Venfieaiion.-'yf here  the  garni- 
shee reoeiTes  notice,  and  there  is  a  conflict  of  evidence  as  to  whether 
the  affidavit  in  garnishment  was  verified,  the  Supreme  Court  will 
not  disturb  the  finding  of  the  trial  court  upon  that  question. 

Field  V.  jtfo/one,  951 

2.  8aime.-^Sight8  under  Oeneral  Denial— -Burden  of  Prw^.-^A  general  de- 

(601) 
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nial  filed  by  a  garnishee  in  attacliment  prooeedingg  imposes  upon  the 
plaiotiff  the  burden  of  showing  that  all  of  the  persons  to  whpm  the 
garnishee  is  indebted  are  before  the  court  lb. 

3.  Same, — ^fod  ^JudgmenL — A  judgment  figainst  the  garnishee  will  pro- 
tect him  against  the  claims  of  his  creditors  in  case  the  court  has  juris- 
diction of  the  persons  of  the  creditors  and  jurisdiction  of  the  suDJect- 
matter  of  the  action.  lb 

4.  Same, — Baariies. — I^xrtne!nh^p, — A  debtor  of  the  firm  of  Marshall  Field 
&  Co.  can  not  be  garnished  upon  a  claim  due  from  him  to  the  firm  of 
Field,  Leiter  &  Co.,  but  if  all  the  members  of  the  firm  to  whom  the 
garnishee  is  indebted  are  before  the  court,  the  mistake  in  givine  the 
name  of  the  firm  will  not  prevent  the  plaintiflT  from  obtaining  judg- 
ment against  the  garnishee.  ,  lb, 

BAIL. 
See  Habeas  Corpus,  3. 

BAILMENT. 

1.  AgrieuUural  Society. — LiabUUy  of,  to  Exhibitors. — An  agricultural  soci- 
ety that  invites  persons^  to  place  property  on  exhibition  at  one  of 
its  fairs,  and  promises  to  take  care  oi  articles  placed  in  its  charge  by 
ezhibitorSi  is  a  bailee  for  hire,  atid  it  is  responsible  for  a  loss  of  the 
property  if  caused  by  its  negligence  in  failing  to  perform  the  duty 
created  by  its  promise.  Vigo  Agricultural  Society  v,  Brumfid^  I4S 

2.  Same. — CkmimeL — ContideraJHon. — Where  parties  agree  upon  a  consid- 
eration of  an  indeterminate  value,  the  courts  will  not  disturb  the  con- 
tract upon  the  ground  of  inadequacy  of  consideration,  and  the  act 
of  an  exhibitor,  in  placing  his  property  in  charge  of  an  agricultural 
society  in  answer  to  its  publishea  invitation  and  promise  to  take  care 
of  the  property,  constitutes  such  a  consideration.  lb, 

BANKS  AND  BANKING. 

See  Principal  and  Surety  ;  Schools,  5. 

BASTARDY. 

See  Instructions  to  Jury,  2. 

1.  Trial  in  D^endanlPs  Absence,— Judgment, — Owe  Overruled, — If  a  prosecu- 
tion for  bastardy  be  tried  in  the  absence  of  the  defendant,  by  rea- 
son of  escape,  and  the  finding  be  against  him,  the  statute,  section  986, 
R.  S.  1881,  requires  that  the  court  shall  commit  him  to  jail  if  he  do 
not  replevy  the  judgment,  and  he  may  to  that  end  be  arrested  upon  a 
bench  warranto    BaUerson  v.  JVearf^,  70  Ind.  94,  overruled. 

Lucas  V.  Hawkinsy  64 

2.  Rulings  after  Finding, — New  Trial — Bractice. — In  a  bastardy  case  the 
trial  proper  ends  with  the  finding  that  the  defendant  is  the  father 
of  the  child,  and  no  question  will  be  raised  upon  a  ruling  in  the  pro- 
ceedings subsequent  to  such  finding  by  assigning  such  ruling  as  a 
cause  ror  a  new  trial.  SeoU  v.  State,  ex  roL,  f977 

5.  Same, — Evidence, —  Waiver. — A  failure  to  object  to  the  judgment  or  to 

move  for  its  modification  is  a  waiver  of  any  supposed  error  of  the 
trial  court  in  refusing^  to  hear  evidence,  offered  after  the  finding,  as  to 
the  defendant's  financial  condition.  lb. 

4.  Same, — Financial  CondiHon  of  Defendant. — Excessive  Judgment — The  fact 
that  the  defendant  in  a  bastardy  proceeding  has  no  property,  and  no 
means  of  obtaining  money  except  bv  his  labor,  will  not  justify  the 
reversal  of  a  judgment  of  five  hundred  dollars,  payable  in  instalmentn, 
for  the  support  of  the  child.  lb. 
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BILL  OF  EXCEPTIONS. 
See  CBiMiNAii  Law,  14 ;  Practice,  16,  23, 26 ;  Supreme  Court,  2,  6. 

BILL  OF  EXCHANGE. 
See  Promissort  Note. 

BONA  FIDE  PUBCHASEK. 

See  Fraudulent  Conveyance. 

BOND. 

See  Damaobb,  1,2;  Guardian  and  Ward  ;  Instructions  to  Jury,  2 ; 

Justice  of  the  Peace  ;  Principal  and  Surety. 

BRIEF. 

See  Supreme  CJourt,  10, 11, 

BURDEN  OF  PROOF. 

See  Attachment,  2 ;  Habeas  Corpus,  4 ;  Married  Woman,  4 ;  Special 

Verdict,  1. 
CASES  OVERRULED,  DISAPPROVED,  ETC. 
mUoU  V.  Frakes,  71  Ind.  416,  and  ArmOnrng  ▼.  OamUy  78  Ind.  482,  dbtin- 
guished  in  LarUz  v.  Maffeitj  SS 

JPiaUerson  v.  fVess^,  70  Ind.  94,  overruled  by  Lucas  y.  Hawkins,  64 

Block  V.  Isham,  28  Ind.  37,  distinguished  in  ConduiU  v.  Ross,  166 

ShatteU  V.  Woodward,  17  Ind.  225,  overruled  by 

Faioul  V.  Board  of  School  CkmmWn,  etc.,  2iSS 
Fountains  v.  Houston,  58  Ind.  316,  criticised  and  distinguished  in 

Fiddy,M(dcm,S51 
Anderson  v.  Meeker,  31  Ind.  245,  and  Bingham  v.  KimbaU,  33  Ind.  184,  distin- 
guished in  Moyer  v.  Brand,  SOI 
OreeneasUe  Township  v.  Black,  5  Ind.  557,  and  cases  fol loving  it,  overruled 
by                                                                           Robinson  v.  Sehenek,  S07 
Graver  &  Baker  Sewing  Machine  Go.  v.  BuUer,  53  Ind.  454,  overruled  by 

BreehbiU  v.  Randall,  5^8 
Board,  etc,,  ▼.  Ht^,  91  Ind.  333,  disapproved  by  Strong  v.  Makeever,  578 
City  €f  Indianapolis  v.  Gaston,  58  Ind.  224,  followed  by 

Carthage  T.  P.  Co.  v.  Andrews,  1S8 

CHANGE  OF  VENUE. 

1.  R%de  of  Cow't—  Diligence, — An  application  for  a  change  of  venue,  filed 
after  the  time  limited  by  a  rule  of  the  trial  court,  is  insufficient  if  it 
does  not  show  the  exercise  of  diligence  to  discover  the  fact^pon  which 
it  is  based,  within  the  time  limited.  Ringgenberg  v.  Hartman,  5S7 

2.  Same* — Convenience  of  Wiinexnx^. — Discretion  of  Court.— It  is  within  the 
discretion  of  the  trial  court  to  grant  a  change  of  venue  on  the  ground 
that  it  is  required  bv  the  eonvenience  of  witnesses,  and  the  Supreme 
Court  will  not  interfere  with  its  action  where  an  abuse  of  such  dis- 
cretion is  not  shown.  lb. 

CHATTEL  MORTGAGR 
See  Partnership  ;  Pledge. 
CITY. 
See  School  Commissioners;  Schools. 
1.   Municipal  OorporaHon. — Incidental  Powers.— Sewers. — Cbn^nad.— The  au- 
thority to  construct  sewers  needed  for  the  drainage  of  streets  is  an 
incidental  power  of  a  municipal  corporation  invested  with  the  gen- 
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eral  pover  over  highvays  vithin  the  corporate  limits,  and  the  corpo- 
rate officers  have  authority  to  contract'  for  a  right  to  construct  a  sewer 
through  private  property.  Xeecb  v.  CUy  (^  Bickmond,  S7S 

2.  Same.— Public  Improvements,— Digcretion  (^  Chrporaie  Offieers. — It  is  for 
the  corporate  officers,  and  not  for  the  court,  to  determine  when  a  pub- 
lic improvement  is  necessary,  and  what  its  general  plan  and  character 
shall  be.  lb. 

8.  Same. — Eminent  Domain. — Contract.— Statute—The  right  to  seise  private 
property  by  virtue  of  the  eminent  domain  must  be  conferred  upon  mu- 
nicipal corporations  by  statute;  but  the  right  to  acquire  property  for 
corporate  purposes  by  contract  need  not  oe  expressly  conferred  by 
statute,  and  the  delegation  of  the  right  to  seiie^  property  under  the 
eminent  domain  does  not  necessarily  exclude  the  right  to  acquire  prop- 
erty by  contract  lb. 

4.  Same. — Liability  of  Corporation  for  Torta  and  Contracts  of  Offiioen.— Sewers, — 
Municipal  corporations  are  not  responsible  for  the  torts  of  its  officers, 
nor  for  breach  of  contract,  when  tne  acts  of  the  officers  are  beyond 
the  general  powers  of  the  corporation  ;  but  they  are  responsible  when 
the  acts  of  tne  officers  are  witnin  the  general  corporate  powers,  and  the 
construction  of  a  public  sewer  is  an  act  within  the  scope  of  the  gen- 
eral powers  of  a  municipal  corporation.  lb. 

6.  Some. — Bemondeat  Superior. —  Independent  Coniraelor.  —  Damaoes.  —  The 
general  rule  is  that  a  municipal  corporation  is  not  responsible  for  the 
negligence  of  an  independent  contractor;  but  this  general  rule  does 
not  apply  where  the  corporation  secures  a  right  of  way  through  private 
property,  and  expressly  contracts  to  pay  all  damages  occasioned  by 
the  construction  of  the  public  work ;  in  such  a  case  the  maxim  re- 
spondeat superior  applies.     .  lb. 

6.  8ame.—Ii^uiries  from  Negfigenos  not  part  of  Expense  of  PubHe  Improve^ 
rhent  Assessable  Against  Pii,vate  Property. — Sewers. — AssesaimenL — Damages 
arisinff  from  injuries  occasioned  by  negligence  in  the  constmction  of 
a  public  sewer  by  a  municipal  corporation  are  not  part*  of  the  ex- 
pense of  constructing  the  sewer,  ana  can  not  be  assessed  against  pri- 
vate property,  but  must  be  paid  out  of  the  general  treasury.  lb, 

CX)LLATERAL  ATTACK. 
See  Decedshtb'  Estates,  2;  Judgment;  JuBisDicnoN,   1,   2,  5;  Rs- 

CEIYER,  5. 

COMMEBCK 
See  CoNSTiTUTioMAL  Law,  3  to  6. 

COMMON  SCHOOLS. 
See  ScHOOUB. 

COMPROMISE  OF  CRIME. 
See  Instbuctions  to  Juby,  5. 

CONDITION. 
See  CoNTBACT,  6;  Deed,  6  to  9. 

CONSIDERATION. 

See  Bailment,  2 ;  Contbact,  10, 14 ;  Instbuctions  to  Juby,  5 ;  Mab- 

BiED  Woman,  2,  3,  5 ;  Pbomissoby  Note,  1  to  3. 

CONSTITUTIONAL  LAW. 

See  Cbiminal  Law,  1  j  Schoot^,  1  to  4 ;  Shebiff's  Sale,  4,  5. 

1.  Bighl  of  Courts  to  Ihss  on  Constitutiotialtty  of  Staiutes.—The  power  of  the 
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courts  to  declare  a  statute  unconstitutional  is  a  hteh  one,  is  very  cau- 
tiously exercised,  and  is  never  exercised  in  doubtnil  cases. 

i2o6tii«m  ▼.  Schenek,  S07 

%  Saane.— Stare  Deeiais, — On  constitutional  questions  the  rule  of  stare  de- 

cina  does  not  possess  the  same  force  as  in  ordinary  cases.  lb. 

3.  Act  BeguUUmg  SaU  tif  I\Uent  Bighia. — The  statute  requiring  persons  vho 
sell,  or  offer  for  sale,  patent  rights  to  file  with  the  clerk  of  the  proper 
county  a  duly  authenticated  copy  of  the  letters  patent,  and  an  affi- 
davit that  the  letters  are  genuine  and  have  not  been  revoked  or  an- 
nulled, and  that  they  have  authority  to  sell  the  right  patented,  is 
valid.  BrechbiUY.  tiandaU,  6S8 

A.  Same,— Bower  of  State  to  Make  Bolioe  BegulaHona.— The  State  has  power 
to  make  police  reflations  for  the  protection  of  its  citizens  against 
fraud  and  imposition.  lb. 

6s  Same, —  Diaenmmation. —  Beetrietion  upon  Ocmmereial  Intet-eourae.— The 
State  is  not  inhibited  from  enaotine  police  regulations  which  operate 
upon  instrumentalities  or  articles  oi  commerce,  provided  no  discrim- 
inations are  made  against  classes  of  citizens,  and  no  restrictions  are 
placed  upon  commercial  intercourse.  76. 

6.  Same, — In  enacting  a  statute  particularly  applicable  to  one  thing  of 
a  peculiar  nature,  there  is  no  discrimination,  and  no  obstruction  of 
commerce.  lb, 

CONTINUANCE. 
Abeent  Witness  IncompetenL — A  continuance  should  not  be  granted  for  the 
absence  of  a  witness,  who  if  present  would  not  be  competent  to  tes- 
tify if  objected  to ;  «.  ^.,  a  physician  whose  knowledge  of  the  facts 
came  to  hun  in  his  professional  capacity.  Carihage  T,P,(^,Y,AndrewSflSS 

CONTRACT. 
See  Baelhbnt;  City;  Custom:  Deed,  8^9;  Fkaud,  4;  Instructions  to 
Jury,  2,  5;  Insurance;  Married  Woman;  Party  Wall;  Plead- 
ing, 8;  Pledge;  Practice,  11;  Principal  and  Surety;  Promis- 
sory Notb  ;  ScHooi^  5  to  10 ;  School  Commibbionsrs  ;  Sheriff's 
Sale,  4, 5 ;  Statute  of  Frauds. 

1.  Pleading. — Naked  Averment  of  Mialahe, — A  naked  averment  of  mistake, 
without  seeking  a  reformation  of  the  contract,  can  not  avoid  the  de- 
fence created  by  the  agreement.  Mason  v.  Maaon.,  S8 

%  Same. — R^ormaiion  Should  be  Asked  in  Ckmplaint. — Semble,  that  where 
the  correction  of  a  mistake  in  a  written  agreement  is  necessarv  to  en- 
able the  plaintiff  to  recover,  reformation  snonld  be  asked  in  the  com- 
plaint, and  not  by  reply.  lb, 

S,  Exchange  of  Lands, — Execution  of  Deeds. —  Oral  Agreements, — Merger, — 
Where  parties  negotiate  with  each  other  for  an  exchange  of  lands, 
and  such  negotiations  are  finally  consummated  by  the  execution  and 
interchange  of  deeds,  all  oral  covenants  or  agreements  of  the  parties, 
in  relation  to  their  respective  lands,  which  preceded  or  accompanied 
the  execution  of  such  deeds,  are  so  merged  therein  that  no  action  c&n 
thereafter  be  maintained  on  any  such  oral  covenant  or  agreement  for 
any  alleged  breach  thereof.  lee  v.  BaU,  4^ 

4.  PuUieation  of  Offer, — Acceptance. — Where  there  is  a  publication  of  an 
offer,  the  contract  is  complete  when  it  is  accepted,  provided  the  ac- 
ceptance takes  place  prior  to  the  withdrawal  of  the  offer. 

Vigo  Agricultural  Sodehf  v.  Brumfiel,  I46 
b.  SaU  oj  Wind-MilL — Ocmditions, —  Pleading. — ^The  contract  of  sale  of  a 
wind-mill  contained  the  following  stipulation :    "  If  you  accept  this 
order  and  ship  me  the  goods  ordered  above,  it  is  with  the  distinct  un- 
derstanding, and  is  a  part  of  this  contract,  that  if  the  wind-mill  does 
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not. work  well  for  sixty  days  after  erected,  I  am  to  notify  yon  and 
give  you  ninety  days  after  receipt  of  such  notice  by  you  in  which 
to  remedy  the  defect,  and  if  you  can  not  make  it  work  well  you  are 
to  remove  the  wind-mill  and  release  me  from  the  amount  Mrhich  I  have 
paid  for  said  mill  as  above  stipulated."  On  the  reverse  side  of  the 
contract  was  written  the  following,  which  was  signed  by  the  seller's  * 
agent :  "  The  condition  of  this  s&le  is  that  D.  Q.  erects  the  mill, 
and  after  ninety  days,  if  the  mill  suits  J.  C,  he  agrees  to  settle  on 
the  conditions  named  in  the  within  order."  Action  to  recover  the 
price  of  the  mill. 

Heid,  that  the  purchaser  did  not  have  the  right  to  arbitrarily  say  he  waa 
not  suited  and  reject  the  mill,  but  h^was  only  relieved  from  keeping 
it  by  reason  of  any  defect  or  failure  to  perform,  which  the  seller 
failed,  upon  notice,  to  remedy. 

Heldf  also,  that  a  paragraph  of  answer  alleging  generally  that  the  ''wind- 
mill did  not  work  well,"  and  another  alleging  that  the  plaintiff'a 
agent  '*  wholly  failed  to  cause  the  same  to  work  jiixty  da^s,  or  any 
other  period  of  time,  or  to  work  at  all,"  and  another  alWrne  that  it 
*'  never  did  work,  never  was  of  any  use  or  value  to  the  detendant,  be- 
cause it  would  not  pump  water  for  stock,  nor  do  any  other  tHing  for 
which  it  was  intended,"  but  each  failing  to  aver  the  particulars  in 
which  it  was  defective,  are  not  sufficient.  FHnt  v.  Cook,  391 

6.  Constnietion  of, — ifisto^^.— In  the  construction  of  contractfl  the  leading 
purpose  is  to  ascertain  the  true  meaning  of  the  contracting  parties ; 
but  in  doing  this  courts  are  confined  to  the  contract  as  written,  in  tlie 
absence  of  proper  averments  of  mistake.  Beard  v.  Ixfion,  40S 

7.  SaxoA.  —DecedenU^  Estates. — Agreement  as  to  Diatn'bution  Among  Heirs. — 

Will. — Under  an  agreement,  signed  by  the  heirs  of  L.,  that  ^*  in  the 
distribution  of"  his  estate  B.  "shall  receive  an  equal  share  with  each 
other  child,"  said  B.  is  entitled  to  share  in  the  common  estate,  if  any, 
in  which  each  is  entitled  to  share,  and  not  in  personal  property  and 
lands  which  have  beea  disposed  of  by  will  to  one  of  sucli  other  chil- 
dren, lb. 

8.  Same, — "DiabrUmUon." — J^tsmoption.—In  the  absence  of  a  showing  to 
the  contrary,  it  will  be  presumed  that  the  word  "  distribution  "  was 
used  in  the  statutory  and  ordinary  sense  with  reference  to  the  per- 
sonal property  and  money  arising  from  the  sale  of  ^real  estate  by  the 
administrator,  remaining  after  the  payment  of  debts  and  legacies'.  lb, 

9.  Same, — PouHes. — In  an  action  by  B.  upon  such  contract,  all  the  sign- 
ers thereto  are  necessary  parties  defendants.  lb. 

10.  Saime. —  Want  <^  Consideration. — Answer  of. — An  answer  that  the  contract 
sued  on  was  executed  by  the  defendant  without  any  consideration 
whatever,  is  sufficient  in  form  and  substance.  lb, 

11.  Descriptive  Words. — Mere  descriptive  words  appended  to  the  name  of  a 
party  to  a  contract  are,  as  a  general  rule,  regarded  as  a  description 
of  the  person  who  signs  the  instrument,  but,  where  the  instrument  on 
its  face  shows  that  the  words  are  not  simply  deseripHo  personoy  they 
will  be  given  their  proper  force  and  effect         Avery  ▼.  Dougherliy,  44s 

12.  Sam/s, — Signing  by  Agent — The  lease  on  which  the  defence  in  this  case 

is  fonnded  recites  Uiat  ''  The  said  Marshall,  agc<nt  as  aforesaid,  has 
rented  to  Madison  and  Monroe  Avery,"  and  this  recital  shows  that 
Marshall  was  the  agent  of  the  lessor,  and  as  such  agent  executed  the 
lease.  lb. 

13.  P&rot  Agreement— Statute  <f  Frauds.—A  parol  agreement  between  A. 
and  B.,  that  A.  will  pay  or  answer  for  the  debt  of  R,  is  not  within 
the  statute  of  frauds.  Windell  v.  Hudson,  521 

14.  Same.— ConsideratUm.-- Pleading. — Where  an  action  is  founded  uponji 
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parol  promise,  it  is  necessary  that  the  consideration  of  sudh  promise 
should  be  stated  with  such  particularity  as  will  enable  the  court  to 
decide  whether  or  not  it  is  sufficient.  lb, 

CONVEY  AJSCE. 

See  Deed;  Fraudulent  Conveyance;   Husband  and  Wipe;  Party 

Wall;  Swamp  Lands. 

CORONER'S  INQUEST. 
See  Criminal  Law,  40,  41. 

CORPORATION. 

See  Crrr;  Gravel  Road;  Jurisdiction,  6,  8,  9;  Master  and  Servant; 

Schools,  5  to  10;  School  Commissioners. 

COUNTER-CLAIM. 

See  Deed,  9. 

COUNTY  CLERK. 

See  Constitutional  Law,  3. 

COUNTY  COMMISSIONERS. 

See  Drainage,  3 ;  Highway  ;  Trespass,  1,  2. 

1.  Term  of  Office  ofSuceeMeor  FUliny  Focancy.— Where  a  person  who  has  been 
elected  to  and  has  entered  upon  a  full  three-years'  term  of  the  office 
of  county  commissioner  resigns  said  office,  his  appointed  successor  will 
hold,  hj  virtue  of  his  appointment,  for  such  portion  of  the  remainder 
of  such  full  term  as  may  elapse  before  the  next  general  election,  and 
a  person  elected  at  such  next  general  election  as  successor  in  such 
vacancy,  said  full  term  not  then  having  expired,  will  hold,  by  virtue 
of  his  election,  not  for  three  years  from  his  said  election,  but  for  the 
unexpired  portion  of  such  resigned  officer's  full  term. 

'  Birmaler  v.  SUUe,  ex  rrf.,  90 

2.  Same, — Eledion. — Drfedive  Notice. — Where  at  a  general  election  a  va- 
cancy in  the  office  of  county  commissioner  is  to  be  filled,  and  there  is 
not  also  to  be  an  election  of  a  successor  for  a  full  term,  the  fact  that 
the  election  notice  does  not  show  that  an  unexpired  term  of  such  of- 
fice is  to  be  filled  at  the  election,  will  not  afiect  the  elected  commis- 
sioner's tenure  of  office.  lb. 

3.  Same, — Certifioate  of  EUetion, — Collateral  Attack. — In  a  proceeding  by  in- 
formation to  oust  an  incumbent  of  an  office  holding  over  after  the  ex- 
piration of  his  term,  in  favor  of  another  holding  a  certificate  of  elec- 
tion as  successor  of  the  former,  the  defendant  can  not  attack  such 
certificate  by  showing  that  said  holder  was  not  elected  to  such  office, 
and  that  a  third  person  was  elected.  lb. 

COURTS. 
See  Conhtitutional  Law,  1,  2;  Contract,  6;  Criminal  Law,  1,  2, 18, 
27  to  29,  37,  38;  Demurrer  to  Evidence  ;  Instructions  to  Jury; 
Judgment  ;  Jurisdiction  ;  Receiver  ;  Special  Verdict  ;  Superior 
Court;  Supreme  Court. 

COVENANT. 

See  Deed;  Landlord  and  Tenant,  2,  S;  Party  Wall. 

CRIMINAL  LAW. 

See  Fraudulent  Conveyance,  1;  Instructions  to  Jury,  5. 

1.  Biil^  Rights.— Trial  by  Jury.— Waiver.— JJuder  section  13  of  the  Bill 

of  Rights,  in  the  Constitution  of  this  State,  in  all  criminal  prosecu* 

tions  the  accused  has  the  right  to  a  public  trial  by  an  impartial  jury, 
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and  this  right  he  can  not  be  deprived  of,  nor  even  waive  unless  such 
waiver  is  expressly  authorized  by  statute.  Wariner  v.  StaUj  61 

2.  Same, — OapUed  OaaeB,—Jury  TriaL — PunishmenL — DiBoretion  <if  Jury, — 
SuUuie  CbiMtftMcL— Under  section  1821,  R.  S.  1881,  the  defendant  m  a 
capital  case  must  be  tried  by  a  jury ;  and  upon  conviction  of  a  capi- 
tal offence,  upon  his  plea  either  of  guilty  or  not  guilty,  it  is  in  the 
discretion  of  the  jury  alone,  under  the  statute,  to  assess  his  punish- 
ment, either  that  he  suffer  death  or  be  imprisoned  in  the  State  prison 
during  life.  Upon  conviction  for  such  un  offence  the  court  is  not  au- 
thorii^  by  any  statute  to  assess  the  punishment  without  the  inter- 
vention of  a  jury ;  and  this  is  so  even  where  the  defendant  interposes 
a  plea  of  guilty.  /6. 

S,  "PimpJ'^Indietnient.'-  Duplicity. — An  indictment  under  section  2002, 
B.  S.  1881,  charged  that  one  F.,  on,  etc.,  did  unlawfully  frequent 
houses  of  ill  fame,  well  knowing  them  to  be  such,  and  did  unlawfully 
frequent  houses  of  assignation,  well  knowing  them  to  be  such,  and 
did  unlawfully  associate  with  females  known  and  reputed  as  prosti- 
tutes, viz.,  with  one  K.  and  others  whose  names  are  to  the  grand  jury 
unknown,  well  knowing  them  to  be  such,  and  was  then  and  there 
engaged  in  and  about  a  house  of  prostitution,  he,  the  said  F.,  then 
and  there  being  a  male  person,  contrary,  etc.  On  motion  to  quash, 
Heldf  that  the  indictment  is  not  bad  for  duplicity.    Fahnettoek  v.  ouite,  166 

4.  Same. — House  of  ProelihUion. — Question  <^FacL — In  a  prosecution  un- 
der such  an  indictment,  the  question  as  to  whether  or  not  the  house, 
which  the  defendant  is  alleged  to  have  unlawfully  frequented,  and 
in  and  about  which  he  was  engaged,  was  a  house  of  ill  fame,  assig- 
nation or  prostitution,  in  so  far  as  it  is  of  importance  in  such  case, 
is  a  question  of  fact  for  the  jury,  to  be  determined  from  the  evi- 
dence, lb. 

•b.  Same.— Institution  to  Jury. — Pi'ostUuie. — Statute. — In  such  case  an  in- 
struction to  the  jury,  that  "A  female  prostitute  is  a  woman  who  has  or 
holds  unlawful  sexual  intercourse  with  men ;  and  any  act  of  volun- 
tary sexual  intercourse,  between  an  unmarried  female  and  a  male  per- 
son, is  whoredom ;  and  a  single  act  of  that  kind  makes  a  woman  a 
whore  or  prostitute,  these  two  terms  meaning  the  same  thing.  And 
the  association  of  a  male  person,  not  her  husband,  with  such  a  woman, 
constitutes  him  a  pimp,'^  is  erroneous,  for  the  reason  that  section  2003, 
B.  S.  1881,  defines  the  meaning  of  the  term  "  prostitute,"  and  the  defi- 
nition given  in  such  instruction  is  not  in  harmony  with  that  given 
in  said  section.  lb. 

4i.  SuuuU. — Definition  of  W^ordg.-— Where  a  statute  defines  words  or  terms 
used  therein,  no  wider  or  different  meaning  can  be  given  them  by  anv 
rule  of  legal  construction.  lb. 

7.  InvolmUaiy  Mansbughttr. — Assault  and  Baiteiy. — An   unlawful   assault 

and  battery  without  a  purpose  to  kill,  even  where  danger  to  life  or 
serious  bodily  harm  would  not  be  the  probable  result  of  the  violence, 
but  which  does,  nevertheless,  result  in  death,  is  involuntary  man- 
slaughter.   B.  S.  1881,  section  1908.  State  v.  Joknsm,  W 

8.  Indictment — Description  ofPi-operty, — The  property  which  the  indictment 

alleges  was  stolen  by  the  defendant  is  thus  described :    **  One  book, 

of  the  value  of  six  dollars,  the  personal  property  of  Levi  W.  Welker." 

Held,  that  this  was  a  sufficient  description.  Turner  v.  State,  4^6 

9.  Same. — Evidence, — Fabiication  of  Evidence. — It  is  a  familiar  principle 
that  the  fabrication  of  evidence  is  a  criminative  circumstance  against 
an  accused  person,  and  evidence  tending  to  show  that  his  account  of 
the  manner  in  which  he  obtained  possession  of  the  stolen  propertv 
was  fabricated,  is  competent.  iL 


INDEX.  609 

10.  Same, — BuU  where  Two  Orimet  are  Oonneeted, — Although  the  ^neral 
rule  is  that  one  crime  can  not  be  proved  in  order  to  establish  an- 
other, yet,  where  the  two  are  conneoted,  it  is  competent  to  prove  both.  lb. 

11.  Same. — InetruetiofM, — The  following  instruction  is  not  erroneous:  "The 
rule  of  law  which  clothes  every  person  with  the  presumption  of  in- 
nocence, and  imposes  upon  the  State  the  burden  of  estaolishine  his 
^uilt  beyond  a  reasonable  doubt,  is  not  intended  to  aid  one  who  is 
in  fact  euilty  of  a  crime  to  escape,  but  is  a  humane  provision  of  law, 
intendea  to  ^uard  against  the  danger  of  any  innocent  person  being 
unjustly  punished.''  76. 

12.  Stime. — Repeating  InsiructioM, — Where  an  instruction  is  given  by  the 
court,  it  is  not  error  to  refuse  an  instruction  asked  by  the  defendant 
asserting  the  same  rule  of  law.  lb. 

13.  Same. — New  Trial, — Netoly  Discovered  EvideTiee. — Where  it  appears  that 
the  newly  discovered  evidence  will  not  change  the  result,  it  is  not 
error  to  refuse  a  new  trial.  lb. 

14.  BiU  oj  Exeqptume. — Time  of  FUing, — Prajetice, — In  criminal  prosecutions 
bills  of  exceptions  must  be  filed  at  the  time  of  the  trial,  or  within 
such  time  as  the  court  may  then  allow.    Section  1847,  R.  S.  1881. 

Hunter  v.  Staie^  4^8 

15.  Samt.^Jualiee  of  the  Peace. — Clerical  En-oi- in  Tranaeript. — Upon  appeal 
to  the  circuit  court  from  a  conviction  before  a  justice  of  the  peace,  a 
mere  clerical  error  in  copying  the  affidavit  into  the  transcript,  when 
shown  to  be  such  by  the  original  papers  sent  up  as  required  by  statute, 
is  not  available  to  the  defendant.  lb. 

16.  Same.—AffidavU. — Notary  i^i6/ic.— An  affidavit  before  a  justice  of  the 
peace  charging  felony  or  misdemeanor  need  not  necessarily  be  sworn 
to  before  the  justice,  but  it  may  be  sworn  to  before  a  notary  public. 
Sections  5964  and  6010,  B.  8. 1881.  lb. 

17.  Competency  of  Juror. — Opinion  as  to  Guilt  or  Innocence. — Converaationa  with 
Witneeaea.— An  opinion  formed  from  conversations  with  *' witnesses  of 
the  transaction  "  absolutely  disqualifies  a  person  from  serving  as  a 
juror  in  a  criminal  cause,  but  this  disqualification  applies  only  to 
opinions  formed  from  conversations  with  witnesses  to  the  transaction 
constituting  the  gravamen  of  the  offence  charged,  and  not  to  opinions 
based  upon  conversations  with  witnesses  to  some  merely  incidental  or 
collateral  matter  connected  with  the  trial.  Wa&er  v.  /Stole,  60g 

18.  Same, — DiaeretUm  of  Trial  Court. — The  judge  who  presides  at  the  trial 
should  be  permitted  to  exercise  a  large  discretion  in  determining  the 
weight  ana  relative  importance  which  should  be  given  to  the  answers 
of  a  juror  to  questions  touching  his  qualifications  to  serve.  76. 

19.  Same, —  Evidence,  —  Family  Belatione  (f  Deceaaed,  etc.  —  TVesuntptton. — 
Where,  in  a  prosecution  for  murder,  a  witness  testifies  to  his  relation- 
ship with  the  deceased,  and  also  to  the  family  relations  and  business 
of  the  latter,  it  will  be  presumed  by  the  Supreme  Court,  in  the  absence 
from  the  record  of  the  evidence  in  connection  with  which  such  proof 
was  made,  that  the  testimony  was  properly  admitted.  76. 

20.  Same. — IVemoua  Moral  Character  ofD^endanL — In  a  proeecntion  for  mur- 
der, evidence  that  the  previous  character  of  the  defendant  for  peace 
and  quietude  was  good  is  admissible,  but  his  previous  moral  character 
is  not  a  proper  subject  of  inquiry.  76. 

21.  SamA,— Difficulty  between  Deceased  and  Third  TVaon.— Evidence  that  a 
third  person,  a  short  .time  previous  to  the  homicide,  had  a  difficulty 
with  tne  deceased,  and  asked  the  defendant  for  his  revolver  to  use 
upon  him,  which  defendant  refused,  was  properly  excluded.  76. 

Vol.  102.— 39 
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22.  SoMie. — Immaterial  Evidence. — PraeUee.— Where  offered  evidence  seems 
from  the  record  to  have  been  immaterial,  it  wiU  be  preeamed  that  the 
trial  court  properly  excluded  it.  lb. 

23.  Same, — Insanity. — Can  not  be  Proved  by  12qnita^ton«— Insanity  is  a  fact 
which  can  not  be  proved  by  reputation.  lb, 

24.  Same, — Partial  Insanity, — Ingtructions, — For  instructions  on  the  subject 
of  partial  insanity,  see  opinion.  76. 

26.  Same. — InMrvjctUms,  How  Qmsidered. — Ptyutiee, — An  instruction  must  be 
considered  as  a  whole,  and  not  in  its  separate  parts,  and  also  in  con- 
nection with  all  the  other  instructions,  if  any,  given  at  the  same 
time.  lb, 

26.  Same. — Bowing  Instructions  A8ked.—Jt  is  not  error  to  refuse  to  give  in- 
structions asked  when  those  given  by  the  court  sufficiently  cover  the 
subject.  76. 

27.  Same.—  Where  Cause  is  on  Trial  and  Undisposed  of  at  End  o/  Term  Court 
May  SU  Beyond  Term. — Under  section  325,  B.  S.  1843,  continued  in 
force  as  section  1379,  K.  S.  1881,  where  a  cause  is  on  trial  and  undis- 
posed of  at  the  end  of  a  regular  term  of  court,  the  court  may  con- 
tinue its  sitting  beyond  such  term  until  the  cause  is  fully  disposed 
of.  76. 

28.  Same. — A^oummeTit  Before  Midnight. — Practice, — Where  at  six  o'clock 
on  Saturday  evening,  the  last  day  of  a  term  of  court,  it  is  made  to 
appear  that  the  cause  cannot  be  disposed  of  in  the  six  hours  remain- 
ing of  such  term,  it  may  be  adjourned  over  until  the  following  Mon- 
day, without  holding  until  midnight.  76. 

29.  Same, — Imperfect  Becord, — Amendment  Nunc  Pro  Tune, — The  power  to 
amend  imperfect  records  of  past  proceedings  extends  to  criminal  aa 
well  as  to  civil  proceedings.  76. 

30.  Same, — Ajmeal. — Practice, — Where,  after  appeal,  the  record  is  found  to 
be  imperfect,  and  proceedings  are  begun  in  the  trial  court  for  its 
amendment  nunc  pro  tunCf  there  must  be  an  appeal  from  the  order 
making  the  amendment  to  bring  in  review  the  sufficiency  of  the  evi- 
dence to  sustain  it.  lb, 

31.  Same. — Notice  to  Defendant  in  iVtson. — Notice  to  a  defendant  while  in 
prison,  on  conviction  of  manslaughter,  of  proceedings  by  the  State  to 
obtain  a  nunc  pro  tunc  entry  amending  the  record,  is,  from  the  neces- 
sity of  the  case,  sufficient.  lb, 

32.  Indictment. — Betum  of — Where  it  appears  from  the  record  that  an  in- 
dictment was,  on  a  certain  dav,  returned  into  open  court  by  the  g^nd 
jury,  endorsed  **a  true  bill"  by  their  foreman,  the  return  is  suffi- 
ciently shown.  Epps  V.  SkUSf  5S9 

33.  Same. — Motion  to  Ct«wA.— Where  the  record  discloses  enough  to  author- 
ize the  inference  that  the  indictment  was  duly  returned  by  a  lawfuUv 
organized  ffrand  jury  for  the  term  at  which  it  was  presented,  it  is  suf- 
ficient, in  that  respect,  on  a  motion  to  quash.  lb, 

34.  Same. — Murder  by  Arsenic.^  Quantity  of  Pnson.—In  an  indictment  charg- 
ing murder  by  the  administration  of  arsenic,  the  precise  amount  of 
the  arsenic  is  immaterial,  if  the  facts  charged  show  that  it  was  the 
poison  which  caused  the  death.  76. 

35.  Same. — Absence  of  Prisoner  During  Argument  of  Motion  to  Quash, — It  la 
not  error  to  hear  argument,  on  a  motion  to  ouash  an  indictment^ 
in  the  absence  of  the  prisoner.  Section  178o,  B.  S.  1881,  relates 
merely  to  the  trial.  lb, 

36.  Same. — An-aignment. — Practice. — A  motion  to  quash,  as  well  aa  a  de- 
murrer to  an  indictment,  in  regular  order,  precedes  the  arraignment 

lb. 
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37.  Samt. —  Wiihdrawinp  Flea  of  Not  Guilty, — Discretion  of  Court. — In  the 
absence  of  a  showing  of  cause,  the  granting  or  withholding  leave  to 
withdraw  a  plea  of  not  guilty  rests  in  the  discretion  of  the  trial 
court.  Ih. 

38.  SaTM. — Juroi\ — Examination  of  as  to  Qualifications, — Much  rests  in  the 
discretion  of  the  trial  court  as  to  what  questions  may  or  may  not  be 
answered  by  a  person  called  as  a  juror,  touching  his  qualifications  to 
serve,  but  great  latitude  ought  to  be  allowed.  /6. 

39.  Same.— Murder, — Pi'oof  that  Deceased  was  Human  Being, — In  a  prosecu- 
tion for  murder  it  is  unnecessary,  but  harmless  to  the  accused,  to 
prove  that  the  deceased  was  a  human  being.  lb, 

40.  Same. — Accused" s^  Statement  as  Witness  at  Coroner's  Inquest, — Signature  to, 
— -EWtfncc.— Where  one,  who  is  subsequently  indicted  for  the  murder 
of  the  deceased,  voluntarily  testifies  as  a  witness  at  the  coroner's  in- 
quest concerning  tlie  death  of  such  deceased,  it  is  his  duty  to  attest 
his  statMnent  by  his  signature,  and  such  statement,  if  it  becomes  rel- 
evant and  material,  may  be  read  in  evidence  against  him  at  his  trial. 

lb, 

41.  Same.— Evidence, — The  mere  facts  that  such  witness,  after  his  state- 
ment was  reduced  to  writing,  asked  an  attorney  for  the  prosecution, 
who  was  present  at  the  inquest,  if  signing  such  statement  would 
clear  or  criminate  him,  to  which  such  attornev  answered  that  he  did 
not  know,  and  he  then  signed  without  further  hesitation,  do  not  make 
such  statement  inadmissible  as  evidence,  nor  is  it  a  material  inquinr 
whether  the  attorney's  answer  was  true  or  untrue.  /o. 

42.  Sam^ — Harmkss  Error, — It  is  not  available  error  to  overrule  ques- 
tions propounded  to  a  witness,  which  are  merely  collateral  to  the 
main  question  under  investi^tion,  and  which  can  be  either  permit- 
ted or  denied  without  material  injuiy  to  any  one.  lb. 

43.  Same, — Physician. — Opinion^— Credibility. — A  physician  who  attended 
the  deceased  in  his  last  sickness,  and  who,  as  a  witness  at  the  trial, 
gives  it  as  his  opinion  that  the  case  was  one  of  arsenical  poisoning, 
may  properly  be  asked  if  he  had  treated  it  as  such,  as  a  means  ol 
testing  his  credibility,  but  the  refusal  to  permit  the  question  is  not 
necessarily  a  material  error.  lb, 

44.  Samc-^Medicine  Administered  by  Physician. — Shovnnp  that  it  Contained 
no  Poison, — Where  the  physician  administered  bismuth  to  the  de- 
ceased in  his  illness,  and  the  question  is  made' whether  it  might  not 
have  contained  arsenic,  he  may  testify  that  he  afterward  save  the 
same  kind  of  bismuth  to  another  patient  without  iniunr,  and  it  may 
also  be  shown  that  a  chemist,  who  analyzed  bismuth  from  the  same 
package,  found  no  traces  of  arsenic  in  it.  lb. 

46.  Same. — Medical  Books. — Medical  books  are  not  admissible  as  evidence. 

lb. 

46.  Saime,—I^cpert.—  Hypothdieid  Case.— Opinion  Certain  or  Probable, — Where 
a  physician,  testifying  as  an  expert,  expresses  the  opinion  apon  a 
hypothetical  case,  that  the  deceased  came  to  his  death  by  arsenical 
poison,  he  majr  properly  be  asked,  in  behalf  of  the  accused,  whether 
his  conclusion  is  one  of  certainty  or  only  of  high  probability,  but  the 
refusal  of  the  court  to  permit  the  question  may  not  be  available  error 
in  the  light  of  other  expert  testimony.  •    lb. 

47.  Same. — Misconduct  of  Counsel  in  Argument — For  misconduct  of  counsel 
lor  the  State  in  argument,  held  not  sufficient  to  justify  the  reversal 
of  the  judgment,  when  considered  in  connection  with  interruptive  de- 
nials of  counsel  for  the  accused  and  the  prompt  disapproval  of  the 
court,  see  opinion.  lb. 

48.  Scone. — Instruction. — Death  Within  a  Year  and  a  Day. — Where  the  evi- 
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dence  shows  that  the  deceased  died  within  a  week  after  his  symptoms 
of  arsenical  poisoning,  it  is  unnecessary  for  the  court,  in  statins  the 
facts  necessary  to  a  conviction,  to  tell  the  jury  that  death  must  hare 
resulted  within  a  year  and  a  day  after  the  poison  was  administered.  Tb. 

49.  Same. — An  instruction  which  is  good  as  a  whole  can  not  be  attacked 
in  part.  76. 

50.  Same. — Instruction  as  to  Hypotheticfil  Cage. — Expert.— An  instruction,  that 
the  facts  stated  in  a  hypothetical  case  need  not  necessarily  be  al- 
ways fully  proven,  to  give  value  to  the  testimony  of  an  expert,  is 
substantially  correct.  lb. 

51.  Same. — Circumatxmtial  Evidence. — An  instruction,  given  in  connection 
with  proper  illustrations  and  precautions,  that  the  accused's  gtiilt 
might  be  established  by  circumstantial  evidence  alone,  is  good.     lb. 

52.  Same. — R^eetion  of  Evidence  by  Jw-y. — An  instruction,  that  testimony 
can  only  be  rejected  because  it  is  not  tnie,  and  that  when  the  evi- 
dence is  irreconcilably  conflicting,  that  which  is  false  must  be  re- 
jected, is  abstractly  correct.  76. 

53.  Same. — Instruction  Must  be  Applicable  to  Evidence, — Where  an  instruc- 
tion is  asked  which  is  not  applicable  to  the  evidence,  it  will  be  properly 
refused.  76. 

54.  Same, — Cumulative  Instnutions, — It  is  not  error  to  refuse  instructions 
which  are  merely  cumulative.  lb. 

55.  Same, — Miaconduct  of  Jury. — Pi^actiee. — Where  the  trial  court  hears  evi- 
dence upon  a  question  of  misconduct  of  the  jury,  its  decision  on  that 
question  will  not  be  disturbed  by  the  Supreme  Court  on  what  may 
seem  to  be  the  weight  of  the  evidence.  76. 

56.  Same, — Technical  Errors.— Where  the  verdict  is  right  ui>on  the  evi- 
dence, it  will  not  be  reversed  for  merely  abstract  and  practically  harm- 
less errors.  76. 

CURTESY. 

See  Husband  and  Wipe. 

CUSTOM. 
A  custom  that  a  party  shall  not  sue  in  a  court  of  justice  for  monev  due 
him  on  a  contract  is  not  valid.      Bauer  y.  Samson  Lodge,  K,  of  P.,  iGS 

DAMAGES. 
See  City,  4  to  6 ;  Evtdknce,  4 ;  Fraud  ;  Libel,  6 ;  Master  and  Servant  ; 
Neglioence;  Practice,  12;  Principal  and  Surety,  4;  Special 
Verdict,  3;  Trespass,  2;  Vendor  and  Purchaser,  1. 
3.  Bondi. — Liwidated  Damages,  Complaint  for. — Evidence, — In  a  suit  on  a 
bond  whicn  provides,  that  in  case  of  breach  "  the  penalty  therein 
written  shall  be  taken  and  deemed  as  liquidated  damages,'*  it  is  not 
necessary  to  aver  in  the  complaint,  nor  to  prove  on  the  trial,  any 
amount  of  damages  actually  sustained,  but  on  proof  of  the  execution 
of  the  bund,  and  a  breach  of  it,  the  plaintiff  is  entitled  to  recover  the 
liquidated  damages  named  in  the  bond.        Stanley  v.  Montgomery,  10£ 

2.  Same. — In  a  complaint  on  a  bond  conditioned  for  the  payment  of  liqui- 
dated damages  in  case  of  breach,  averments,  that  by  the  condition  of 
the  bond  the  penalty  was  to  become  due  as  liquidated  damages,  that 
the  condition  of  the  bond  has  been  broken,  "  whereby  an  action  hath 
accrued  to  the  plaintiff  against  the  defendant  to  recover  the  said  sum 
of  $1,500,  for  which  he  demands  judgment,"  etc.,  are  equivalent  to  an 
allegation  that  the  penalty  is  due,  or  that  the  defendant  is  indebted  in 
that  amount.  lb. 

3.  Meature  cf,— J^raonal  Injury. —  Cdse  Followed. —  City  of  IndianapoH*  ▼. 
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Qadon^  58  Ind.  224,  announces  a  correct  rale  for  the  measure  of  dam- 
ages in  a  suit  for  personal  injury.  Carthage  T.  P.  Co.  ▼.  AndrewSf  ISS 
4.  Exeeasive,  —  Ten  thousand  dollars  will  not  be  held  excessive  damages 
by  the  Supreme  Court  for  personal  injury  to  a  physician  whose  pro- 
fessional earnings  were  two  thousand  dollars  per  annum,  and  who  suf- 
fered greatly,  was  rendered  permanently  unable  to  practice  after- 
wards, and  must  sooner  or  later  die  from  the  injury.  /6. 

DECEDENTS'  ESTATES. 
See  Contract,  7,  8;  Jubisdiction,  3;  Plejudiko,  14;  Will. 

1.  Salt  of  Real  Eaiaie.—GondvMivene8»  of  Order  (^SaU, — Where  the  petition 
of  the  administrator  of  a  decedent  avers  that  the  land  sougnt  to  be 
sold  was  owned  in  fee  by  the  decedent,  and  the  heirs  are  made  parties 
to  the  proceeding,  the  order  of  the  court  concludes  them  from  set- 
ting up  title  to  the  real  estate  ordered  to  be  sold.    LanU  v.  Maffett,  S$ 

2.  Same. — Jvdmumi, — Estoppel. — Cases  Distinguished. — Where  the  petition 
*     of  an  administrator  of  a  deceased  woman  avers  that  she  died  the 

owner  in  fee  of  the  real  estate,  and  the  heirs  are  made  parties  thereto^ 
the  judgment  in  favor  of  the  administrator  estops  the  heirs  from  set- 
ting up  that  the  only  interest  the  woman  ever  had  in  the  land  was  a 
life-estate.  Such  a  judgment  can  not  be  collaterally  attacked.  EUioit 
V.  Frakes,  71  Ind.  416,  and  Armstrong  v.  CaviUy  78  Ind.  482,  distin- 
guished, lb. 

3.  Appeal — Mandate.  —An  application  by  an  administratrix  to  sell  real 
estate  was  resisted  by  a  surviving  partner  of  the  intestate,  upon  the 
ground  that  the  property  belonged  to  the  oartnership,  and  its  proceeds 
were  necessary  to  pay  debts  of  the  firm,  whereupon,  oy  agreement,  the 
sale  was  decreed  and  an  order  entered  that  so  much  of  the  purchase- 
money  as  was  necessary  to  discharge  the  firm  liabilities  should  be 
paid  by  the  administratrix  to  the  surviving  partner.  Upon  refusal 
of  the  administratrix  to  so  pay,  the  surviving  partner  instituted,  in 
the  same  court,  a  proceeding  in  form  for  mandamus  to  compel  pay- 
ment. The  proceedings  were  treated  as  in  mandamus  and  ended  in  a 
final  order  compelling  the  payment. 

Held,  that,  notwithstanding  the  novel  form  of  the  proceeding,  its  substance 
invoked  only  th^  probate  jurisdiction  of  the  court  in  the  matter  of 
the  estate,  and  an  appeal  from  the  final  order  not  taken  within  the 
time  required  by  sections  2454-2457,  R.  S.  1881,  should  be  dismissed. 

BenneU  v.  BenneU,  86 

4.  Statement  i^Claim.-'Pleading.—Practiee. — The  "succinct  statement"  of 
a  claim  against  a  decedent's  estate,  as  required  by  statute,  must  con- 
tain all  the  facts  necessary  to  show  prima  facie  that  such  estate  is  law- 
fully indebted  to  the  claimant,  or  it  is  baj^  on  demurrer. 

WindeU  v.  Hudson,  SSI 
DECLARATIONS. 

See  Evidence,  3,  6,  9. 
DEED. 
See  Contract,  3;  Fraudulent  Conveyance;  Husband  and  Wife; 
Party  Wall-  Real  Estate;  Subrogation,  3,  4;  Taxes,  1,  8,  9j 
Vendor  and  Purchaser. 
1.   Bute  in  SheUet^s  Case. — Conveyance  to  Qass. — Construdion  of  words  "  JV». 
eni  Heirs."  —  A  deed,  with  an  introductory  clause  reading  thus: 
"  This  indenture  witnesseth,  that  Isaiah  Ferguson,  in  consiaeration 
of  natural  love  and  afiection  which  he  bears  to  his  daughter  Nancy 
West  and  her  present  heirs,  and  the  sum  of  five  dollars,  the  receipt 
whereof  is  herebv  acknowledged,  does  give,  grant  and  convev  to  the  said 
Nancy  West  and  her  present  heirs  forever,"  and  a  habendum  reading 
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as  follows :  "  To  have  and  to  hold  the  same  to  the  said  Nancy  West 
and  her  present  heirs  forever/'  does  not,  at  common  law,  vest  a  fee  in 
tho  grantee  expressly  named  therein. 

Fmmtain  CkmrUy  C  A  M.  Co.  v.  Beeideheimery  76 

2.  Same, — Fee  in  Lands. — Haw  Created  at  Common  Law, — At  common  law 
an  estate  in  fee  could  only  be  created  by  the  use  of  the  term  *'  heirs  " 
in  its  technical  sense,  and  when  there  were  superadded  words  clearly 
showing  that  the  word  was  not  used  in  its  technical  sense,  an  estate  in 
fee  was  not  vested  in  the  grantee,  nor  could  a  fee  tail  be  created  with- 
out the  employment  of  the  word  "heirs"  in  its  technical  significa- 
tion, lb, 

3.  Same,'--Conveifance  to  Several —  Whai  Edaiee  Qrantees  2hibe.— Where  an 
estate  is  granted  to  several  persons,  and  their  respective  interests  are 
not  specifically  designated,  they  take  jointly.  lb. 

4.  BefomuUUm  of,— Judgment  Crediiora. — Equity, — ^Judgment  creditors  are 
in  no  sense  purchasers;  their  judgments  are  simply  general  lieiy 
upon  whatever  interest  the  judgment  defendants  may  have  in  the  lana, 
and  their  rights  do  not  stand  in  the  way  of  the  reformation  of  prior 
deeds  and  mortgages,  nor  of  the  enforcement  of  equities  as  between 
the  grantor  and  grantee.  Boyd  v.  Anderwny  217 

6.  Same, — Mistake  of  Law  and  Fact, — Personal  Defence, —  Waiver. — In  a  suit 
by  a  bona  fide  grantee  against  his  grantor  for  the  reformation  of  a  deed, 
on  the  ground  of  mistake,  the  defence  that  the  mistake  is  one  of  law 
and  not  of  fact  is  personal  to  the  grantor,  and  may  be  waived  by  him. 
Such  defence  can  not  be  made  by  his  judgment  creditors.  76. 

6.  Burdens  as  Conditions  of  Grant  Running  with  Land  Conveyed, — A  deed 
from  A.  to  B.  for  a  tract  of  land  contained  the  followins :  "Also,  con- 
vey water  to  the  amount  of  600  inches,  to  be  furnished  from  the 
head-race  of  the  flouring-mill  of  said  Voisinette  (A.);  said  supply 
of  water  to  be  constant  and  perpetual.  The  said  grantees  (B.)  hereby 
agreeing  to  assist  in  keeping  up  the  dam  in  proportion  to  the  amount 
of  water  used  by  them,  and  to  construct  and  keep  in  order  their  own 
race." 

Held,  that  the  stipulation  in  the  deed,  that  B.  should  contribute  to  the 
keeping  up  of  the  dam,  imposed  a  burden  which  was  a  condition  of  the 
grant  of  the  water,  and  runs  with  the  land ;  and  a  purchaser  from  B.  of 
the  land  and  water  rights  takes  them  subject  to  the  burden. 

Mazon  v.  Lane,  S64 

7.  Same. — Mortgage  Sutject  to  Burden, — C.,  the  purchaser  from  B.,  of  the 
land  and  water  rights  conveyed  to  him  by  A.,  executed  to  D.  a  mort- 
gage upon  the  same  land  and  water  rights,  containing  the  same  de- 
scription and  stipulation. 

Heldj  that  the  mortgage  covered  the  land  and  water  rights,  but  subject  to 
the  same  burden.  .  76. 

8.  Same. — Rights  under  Mortgage  not  Affected  by  Subsequent  Contract  to  which 
Holders  are  not  Parties, — Subsequent  to  the  execution  of  the  mortgage, 
C.,the  mortgagor,  and  L.&  L.,  other  grantees  of  A.,  entered  into  a  con- 
tract which  seems  to  have  been  entered  into  as  an  interpretation 
of  the  grant  of  water  and  of  the  burden  imposed  by  the  deed  from 
A.  to  B.   The  holders  of  the  mortgage  were  not  parties  to  this  contract. 

Held  J  that  they  are,  therefore,  not  afifected  nor  bound  by  it.  76. 

9.  Same, — Pl^in^. —  Counter-Clainu — Estoppel,  — The  mortgage  was  upon 
record  at  the  time  the  contract  was  entered  into.  It  had  been  assigned 
for  value  to  S.  and  S.  who  owned  the  principal  part  of  the  stock  of  the 
corporation,  C,  and  were  the  business  manasers  of  its  affairs.  While 
thus  owning  and  holding  the  mortgage,  th^  signed  its  name  to  the 
contract    Afterwards  and  for  value  they  assigned  the  mortgage  t6 
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plainiiffB.  In  the  counterclaim  by  L.  <&  L.  there  is  no  ayerment  that  8. 
and  8.  did  anything,  said  anything,  concealed  anything,  or  omitted 
anything,  that  did,. or  might  in  the  least,  influence  or  induce  the  other 
parties  to  enter  into  a  contract  with  G.  that  they  would  not  otherwise 
nave  entered  into,  nor  is  there  an  averment  thai  the  other  contract- 
ing parties  were  ignorant  of  the  fact  that  8.  and  8.  owned  the  mortgage. 
Seldf  that  the  facts  stated  in  the  counter-claim  are  not  sufficient  to  affect 
the  rights  of  8.  and  8.  and  their  assigns,  under  the  mortgage,  nor  to 
estop  them  from  asserting  those  rights.  lb. 

DEMAND. 
8ee  Replevin. 
DEMURRER  TO  EVIDENCE. 
A  demurrer  to  evidence  admits  all  the  facts  which  the  evidence  tends  to 
prove,  and  all  reasonable  inferences  therefrom ;  and  the  court  can 
not  in  such  case  weigh  the  evidence,  nor  can  it  consider  evidence  fa- 
vorable to  the  party  demurringif  there  is  a  conflict. 

Vtffo  Agricuiturol  Society  v.  Brumfidy  U^ 

DESCRIPI'ION. 

CJoNTBAcrr,  11 ;  Deed,  4,  5 ;  Drainage,  2. 

DEVISE. 

See  Will. 

DILIGENCE. 

See  Change  of  Venue,  1. 

DISCRETION. 

See  Change  of  Venue,  2 ;  City,  2 ;  Criminal  Law,  2, 18, 37, 38 ;  School 

Commissioners,  2. 

DIVORCE. 

See  Instructions  to  Jury,  2. 

DOMESTIC  RELATIONS. 

See  Guardian  and  Ward  ;  Husband  and  Wife;  Mastter  and  Servant. 

DRAINAGR 
•  '         See  City. 

1.  Act  of  March  9th,  1875. ^Lien  of  Q^tificale.-- Pleading.-- Qmflavni.'-Jn 
a  suit  to  set  aside  and  annul  the  lien  of  a  certificate  issued  to  a  con- 
tractor, in  a  drainage  proceeding  commenced  under  the  act  of  March 
9th,  1875,  and  bv  the  county  treasurer  placed  on  the  tax  duplicate  for 
collection,  on  the  ground  that  neither  the  plaintiff,  nor  the  land 
upon  which  the  lien  was  claimed,  was  mentioned  in  the  viewers'  re- 
port of  benefits,  a  complaint,  recitii[ig  such  facts  and  showing  that  more 
than  seven  years  have  elapsed,  since  the  establishment  of  the  ditch, 
but  failing  to  allege  that  at  the  time  of  such  establishment  and 
report,  the  plaintiff  was  the  owner  of  the  land,  and  that  the  land  was 
not  intended  to  be  assessed,  is  bad  on  demurrer.       Baker  v.  CKm,  109 

2.  Same, — Eirovieous  Deaeription  of  Land. — Under  the  act  of  1876,  above 
referred  to,  a  misdescription  in  the  viewers'  report,  or  on  the  tax  du- 
plicates, of  the  land  intended  to  be  assessed,  will  not  enable  the 
owner  to  evade  liability  or  defeat  the  lien  thereon  of  the  ditch  cer- 
tificate. 1  b. 

S.  Aet  ^  April  Slel,  1881.— Appeal.— Braetiee.^ln  a  proceeding  for  the 
establishment  of  a  drain  beiore  the  board  of  commissioners  under  the 
act  of  April  21st,  1881,  an  appeal  from  the  judgment  of  the  board, 
taken  by  either  party  to  the  circuit  court,  is  governed  by  the  provi- 
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sions  of  sections  17  and  18  of  that  act,  and  not  by  the  general  statute 
governing  appeals  from  the  decisions  of  boards  oi  commissioners,  and 
no  notice  of  any  soch  appeal  need  be  given  the  adverse  party,  either 
by  summons  or  otherwise.  Johnson  v.  MuUinix,  164 

4.  Notice,— NarM9  cf  Ovmer8.—PMi4m,— Section  4274,  R.  S.  1881,  requires 
that  the  names  of  owners  of  lands  assessed  for  benefits  arising  from 
the  construction  of  a  ditch  shall  be  stated  in  the  petition  if  known,  and 
a  failure  to  name  such  owners  renders  the  proceedings  void. 

Troyer  v.  Dtfor,  396 

6.  Same, — Edoppel, — Pkading, — No  intendments  are  made  in  favor  of  a 
plea  of  estoppel,  but  it  is  incumbent  upon  the  party  pleading  it  to 
aver  all  the  facts  essential  to  its  existence.  lb, 

6.  Same, — Aaeagm/etU. — An  answer  of  estoppel  pleaded  to  an  action  to 
set  aside  a  drainage  assessment  is  not  ffood  unless  it  avers  that  the 
plaintiff  had  knowledge  of  the  fact  that  nis  land  was  assessed.       lb. 

7.  Report  of  Drainage  Commissioner's. — Statement  cf  Estimated  Cost  of  Ditch, 
— Where  the  report  of  the  commissioners  of  drainage  states  in  posi- 
tive terms  that  the  estimated  cost  of  the  construction  of  the  ditch 
will  be  less  than  the  estimated  benefits,  it  is  sufficient,  although  in 
a  tabulated  statement  attached  to  the  report  it  is  shown  that  the 
estimated  benefits  and  the  estimated  expense  are  exactly  equal. 

Grimes  v.  Coe,  40S 

8.  Same, — Party  Notified  can  not  Take  Advantage  of  Failure  to  Give  Notice 
to  Others,— 'A.  party  who  has  due  notice  of  the  proceeding  can  not 
take  advantage  of  the  failure  to  notify  some  other  land-owner,  unless 
it  appears  that  such  failure  will  prevent  the  construction  of  the 
ditch.  lb. 

9.  iSlxme. — Township  Property, — A  drainage  assessment  can  not  be  defeated 
by  a  land-owner  who  has  been  duly  notified,  upon  the  ground  that  an 
assessment  has  also  been  levied  upon  township  property.  i6. 

DUPLICITY. 
See  Criminal  Law,  3. 

EJECTMENT. 
See  Real  Estate,  Action  to  Recover. 

ELECTION. 
See  County  Commissioners. 

EMINENT  DOMAIN. 
See  City,  3. 

EQUITY. 
See  Deed,  4;  Practice,  7 ;  Taxes,  1 ;  Trusts,  2, 

1.  Fnxudul/ent  TSran^er  (f  Property. — Creditor  not  Bound  to  Obtain  Judgment 
Before  Suing  to  Set  Aside  Tranter, — A  creditor  is  not  bound  to  put  his 
debt  in  judgment  before  suing  to  set  aside  a  transfer  of  property 
made  for  the  purpose  of  defrauding  him.  Quart  v.  Abbett,  S3S 

2.  Same, — Attachment. — A  creditor  may  maintain  a  suit  to  set  aside  a 
fraudulent  transfer  of  the  capital  stock  of  a  corporation  although  an 
attachment  has  been  levied  thereon.  lb. 

3.  Same, — lAen  of  Writ,-—Bemoval  of  Impediments  to  Lien. — Where  property- 
is  within  the  prisdiction  of  the  court,  a  suit  may  be  maintained  in 
conjunction  with  the  attachment  proceedings  to  remove  impediments 
to  tne  lien  and  to  make  it  perfect.  /&» 
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ESCAPE. 
See  Bastabdy,  1. 

ESTOPPEL. 
See  Decedents'  Estates,  1,2;  Deed,  9 ;  Drainage^  6, 6 ;  Highway,  4 ; 
Justice  of  the  Peace,  2,  3 ;  Married  Woman,  7 ;  Partition,  1 ; 
Pl£ADIno,  12;  Principal  and  Agent;  Schooi^,  10;  Swamp  Lands, 
6 ;  Trusts,  3 ;  Vendor  and  Purchaser,  2. 

EVICTION. 
See  Real  Eotate,  Action  to  Kecover. 
EVIDENCE. 
See  Baotardy,  3 ;  Criminal  Law,  9, 10, 13, 19  to  23, 39  to  46, 50  to  53, 56 ; 
Damages,  1 ;  Demukrer  to  Evidence  ;  Fraud,  4 ;  Highway,  1 ; 
Instructtions  to  Jury,  1,  4,  6 ;  Married  Woman,  4,  7 ;  Pleading, 
11 ;  Practice,  3,  18,  24,  25;  Quiring  Title;  Beal  Eotate;  Se- 
duction, 4 ;  Supreme  Court,  3,  5,  6,  8,  12, 14;  Swamp  Lands,  1,  3; 
Trespass,  1,2;  Witness. 

1.  Htuband  oTid  Wife. — PrivUeged  CommunyxUians. — A  widow  is  not  a  com- 
petent witness  to  testify  to  cummunicatious  made  to  her  by  her  de- 
ceased husband  during  the  marriage.  Stanley  v.  Montgomery,  lOt 

2.  OpiniaM, — NonrEsperi  FTitness.— A  witness,  not  an  expert,  is  compe- 
tent to  give  an  opinion  as  to  the  health  and  physical  condition  of 
another,  based  upon  facts  within  his  personal  knowledge,  which 
should  first  be  stated.  For  reference  to  many  authorities  on  the  sub- 
ject see  opinion.  Carthage  T,  P,  0>.  v.  Andrews,  1$8 

3.  Same. — DedaratianA  as  to  Injuries. — Statements  and  complaints  made  by 
a  party  injured  as  to  his  sufferings  and  symptoms  at  the  time,  whether 
made  to  his  surgeon  or  to  others,  are  competent  evidence  in  his  behalf 
in  a  suit  to  recover  for  his  injuries.  lb. 

4.  Same. — Damages. — In  a  suit  for  personal  injury,  where  the  complaint 
avers  that  the  plaintifT  was  a  physician,  and  by  reason  of  the  injury 
is  unable  to  follow  his  profession,  it  is  competent  to  prove  these  facts, 
and  also  what  his  practice  prior  to  the  injury  was  worth ;  also  the 
extent  of  his  injury  and  its  probable  duration.  /6. 

5.  Offer  of  Proof. — An  offer  of  proof  should  not  be  so  general  as  to  require 
the  court,  for  the  purpose  of  determining  what  facts  are  competent,  to 
examine  a  mass  of  previous  evidence,  but  should  specifically  state 
competent  facts  whicn  it  is  expected  to  show.        Over  v.  Sehiffling,  191 

6.  Same. — SUilemeiUs  cf  Slrangei'  Binding  on  Pirty. — One  who  has  directed 
another  to  a  third  person,  for  information  or  direction,  will  be  bound 
by  the  statements  made  by  such  third  person.  lb. 

7.  Same. — Intent. — Where  the  intent  with  which  one  has  done  an  act  be- 
comes material,  it  is  proper  to  ask  him  as  a  witness  what  was  the  in- 
tent, lb. 

8.  Same. — Objection  to  Etidmee. — There  can  be  no  available  error  in  admit- 
ting evidence  over  objection,  where  no  ground  of  objection  is  spe- 
cifically stated.  lb. 

9.  Piineipal  and  Agent — Declarations  of  Agent — Only  declarations  of  an 
a^nt  while  actually  engaged  in  transacting  the  business  of  the  prin- 
cipal, to  which  the  declarations  relate,  are  admissible. 

La  Rose  v.  Logansport  NalH  Bank,  SSif 

EXECUTION. 
See  Sheriff;  Sheriff's  Sale. 
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EXECUTORS  AND  ADMINISTRATOES. 
See  Decedents'  Estatis  ;  Juiubbiction,  3 ;  Pleadiko,  14. 

EXHIBITS. 
See  Pleabinq,  10. 

EXPERT. 

See  Criminal  Law,  46,  50 ;  Etidenge,  2.  , 

FELONY. 

See  Criminal  Law. 

FENCE. 

iSee  Railroad  ;  Trespass,  2. 

FORECLOSURE. 

See  Mortgage;  Sheriff's  Sale,  1;  Subrogation;  Taxes,  8. 

FORFEITURE. 

See  Gravel  Road. 

FORGERY 

See  Promissory  Note,  4. 

FORMER  ADJUDICATION. 

*See  Decedents'  Estates,  1,  2;  Highway,  4;  Partition,  1;  Res  Adju- 

DicATA ;  Subrogation,  3. 

FRAUD. 
See  Constitutional  Law,  4;  Equity;  Fraudulent  Conveyance;  Ju- 
risdiction, 6  to  12;  Libel,  1 ;  Married  Woman,  6,  7;  Promissory 
Note,  1 ;  Statute  of  Frauds;  Trusts,  3. 

1.  Scienter, — Pteading, — It  is  not  necessary  to  aver  in  a  complaint  to  re- 
cover for  damages  resulting  from  a  fraudulent  representation,  that  it 
was  known  to  be  untrue  by  the  person  by  whom  it  was  made. 

Fumaa  v.  Fndojf,  1£9 

2.  Same. — Where  there  is  an  honest  purpose,  and  no  intention  or  attempt 
to  deceive,  nor  any  reckless  statement,  there  is  no  legal  fraud,  although 
the  statement  may  not  be  true ;  and  a  complaint  wnich  merely  shows 
that  a  statement  was  made  which  was  not  true  is  insufficient  on  de- 
murrer. Tb. 

3.  Pleading, — Injury, — Fraud  without  injury  creates  no  cause  of  action, 
and  in  pleading  fraud  facts  must  be  pleaded— not  merely  epithets — and 
an  injury  must  be  shown.  Bodkin  v.  Meritf  t9S 

4.  CoiUrad, — Damages, — Evidence, — For  a  consideration  of  evidence  held 
sufficient  to  sustain  a  judgment  for  damages  for  fraudulent  violation 
of  contract,  see  opinion.  Bolach  v.  MeCarty,  401 

FRAUDULENT  CONVEYANCE. 
See  Equity;  Jurisdiction,  6  to  12. 

1.  Subseauent  Purc/uiser. — A  conveyance  of  land  executed  for  the  purpose 
of  defrauding  ci-editors  is  binding  against  a  subseq^uent  grantee  of  the 
same  grantor,  unless  such  subsequent  grantee  establish  some  additional 

f [round  of  relief.    That  the  conveyance  to  defraud  creditors  was  a  vio- 
ation  of  a  criminal  statute  can  not  of  itself  serve  as  such  additional 
fact.  Andgr^OH  v.  Etler^  115 

2.  Same. — Vdtmtary  Conveyance  to  Defraud  Creditors, — A  conveyance  of  land 
will  not,  in  this  State,  be  held  void  in  favor  of  one  who  subsequently 
purchases  for  value,  in  good  faith  and  without  notice,  from  the  same 
grantor,  solely  upon  the  ground  that  the  prior  grantee  was  a  volunteer ; 


INDEX.  619 

bat  if  such  prior  conveyance,  besides  being  voluntary,  was  a  part  of  a 
scheme  to  defraad  creditors,  of  which  the  voluntary  grantee  had  no- 
tice, his  conveyance  will  be  void  as  to  such  subsequent  grantee.        lb, 

GARNISHMENT. 
See  Attachmknt. 

GRAVEL  ROAD. 

1.  OorjHJraiion. — Thimpike. — OonaoHdoHon.-- Forfeiture, — Where  a  duly  or- 
ganized turnpike  company,  acting  under  the  advice  of  counsel,  effects 
a  consolidation,  under  one  management,  of  its  property  and  franchiBes 
with  the  property  and  franchises  of  an  intersecting  company,  and  the 
common  management  acts  for  more  than  twelve  years  without  ques- 
tion by  the  State,  when,  by  legal  proceedings,  the  consolidation  is  de- 
clared void,  and  each  company  thereupon  assumes  control  of  its  own 
property  and  exercises  its  own  franchises,  and  so  continues  to  act  for 
more  than  one  year  without  objection,  there  is  no  forfeiture  of  its 
rights  by  such  company. 

StaUf  ex  reL,  v.  CrawfordmOe,  ete.,  T,  P,  Co.,  28S,  600 

2.  Oorporation, — Turnpike,  —  Exiensiom,  —  Void  OoMoHdcUion.  —  Effect  as  to 
Rights  of  Company,  —  Where  two  turnpike  companies,  under  an  at- 
tempted consolidation,  are  controlled  by  a  common  management  for 
many  years,  without  objection,  and  then,  by  legal  proceedings,  such 
consolidation  is  declarea  void,  each  company  may  assume  control  of 
its  original  road  and  franchises,  and  also  of  an  extension  of  such 
original  road,  for  the  construction  of  which  articles  of  association 
and  subscriptions  to  capital  stock  were  made  by  the  individual  com- 
pany, although  the  right  of  wav  for  such  extension  was  petitioned  for 
I»y,  and  granted  to,  the  consolidated  company. 

Cruipfordsmlle,  etc.,  T.  P.  Co.  v.  State,  ex  rel.,  4S5 

GUARANTY. 
See  Principal  and  Surety.  . 

GUARDIAN  AND  WARD. 
See  Supreme  Ck)URT,  2. 

1.  Defective  Bond. — Omission  of  Penally. — A  guardian's  bond  is  valid  and 
enforceable  although  no  penalty  is  named  therein. 

iSiofe,  ex  rd.,  v.  Brittany  fU 

2.  Same, — FaUure  to  Approve  Bond.— The  bond  of  a  guardian  is  not  inval- 
idated by  a  failure  to  approve  it.  /6. 

3.  Same, — Mistake, — Pleading. — A  complaint  which  shows  a  mere  mistake 
of  law  is  not  good ;  in  order  to  be  good  it  must  contain  allegations 
showing  a  mistake  of  fact.  76. 

HABEAS  CORPUS. 

1.  Retuvn. — To  a  writ  of  haJheaa  coipus,  a  return,  setting  up  a  judgment  of 
the  circuit  court,  is  good.  Lncas  v.  Hawkins,  64 

2.  Phictice,— Judgment. —In  a  habeas  corpus  proceeding  a  formal  judg- 
ment is  not  required  to  be  entered.  Ex  Parte  Richards,  260 

5.  Same, — Appeal. — Where,  in  a  habeas  corpus  proceeding,  the  record 
shows  a  decision  of  the  court  below  refusing  to  admit  the  petitioner 
to  bail,  the  petitioner  may  appeal  from  such  decision  to  this  court,  not- 
withstanding the  fact  that  no  formal  judgment  has  been  rendered  in 
the  proceeding.  /ft.  ^ 

4.  Sopmc—Buu'den  of  Proof. — In  a  habeas  cmjms  proceeding  the  burden  of 
proving  the  allegations  in  the  petition  is  on  the  petitioner.  lb. 
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HARMLESS  ERROR. 

See  Criminal  Law,  15,  42,  56;  Practice,  1,  2,  6,  14,  21;  Promissort 

Note,  3 ;  Supreme  Court,  1 . 

HEIRS. 
See  Contract,  7,  8;  Decedents'  Estates;  Deed,  1,  2;  Husband  ani> 

Wife;  Will. 

HIGHWAY. 
See  Gravel  Road. 

1.  Change  of,— Width  Must  be  Given  or  Ordei-  Void,— Evidence, — Where  it 
does  not  appear  in  a  transcript  of  proceedings  instituted  under  1  R. 
S.  1852,  p.  313,  et  aeq.f  to  have  a  highway  changed  and  relocated, 
how  wide  the  highway  vacated  and  the  one  established  are,  an  order 
locating  the  highway  is  void,  and  the  transcript  is  not  competent  evi- 
dence to  show  upon  what  line  it  was  established,  nor  to  overthrow  a 

/     highway  established  by  twenty  years*  user.        Strong  v.  Makeevery  578 

2.  Same,— Highway  by  Twenty  Years*  Uaer.—St^Uute  Congirued,  —  V nder  sec- 
tion 5035,  R.  S.  1881,  it  is  the  twenty  years'  use  of  a  road  that  make» 
it  a  public  highway  regardless  of  its  origin,  and  it  is  immaterial 
whether  the  use  is  with  the  consent  or  over  the  objections  of  the  ad- 
joininflr  land  owners.  Statements  in  Boards  etc.,  y,Mufft  91  Ind.  333, 
m  conflict  with  this  holding,  are  disapproved.  lb, 

3.  Same. — Potcer  of  County  CommissioTiers. — Such  section  of  the  statute  doea 
not  provide  for  the  changing  of  highways,  nor  for  the  correction  of 
mistakes  in  locating  them,  but  is  limited  to  roads  used  as  highways; 
and  before  the  board  of  commissioners  can  make  any  order  for  enter- 
ing of  record,  it  must  be  shown  that  the  road  is  used  as  a  highway, 
and,  when  resistance  is  made,  such  board  can  not  go  beyond  the  wav 
as  used  for  twenty  years,  and  establish  it  upon  a  different  line.       lb. 

4.  Same.  — Former  Adjtuiication.  — Estoppel. — A  township  superintendent 
of  roads  filed  before  the  board  of  commissioners  a  petition  askine  that 
they  ascertain  and  enter  of  record  a  certain  portion  of  a  highway, 
which,  it  was  averred,  had  been  in  use  more  than  twenty  years.  A  re- 
monstrance was  filed,  alleging  that  the  road  had  not  been  so  used,  and 
that  it  was  not  upon  the  correct  line.  An  order  was  made  that  the 
board  "  finds  for  the  remonstrants  and  refuses  the  prayer  of  the  peti- 
tion," and  afterwards  a  motion  for  a  new  trial  was  refused. 

Heldf  that  these  orders,  if  in  any  sense  a  judgment,  will  not  prevent  the 
county  board  from  afterwards  ascertaining  and  making  a  record  of 
the  highway  as  established  by  twenty  years  user,  nor  estop  the  succes- 
sor of  the  road  superintendent  from  objecting  to  a  subs^uent  appli- 
cation for  a  change  of  the  road  as  used  to  a  different  line.  lb. 

HUSBAND  AND  WIFE. 
See  Evidence,  1 ;  Married  Woman ;  Mortgage, 3;  Parties;  Sheriff's 

Sale,  1;  Taxes,  4;  Trespass,  3,  4;  Will;  Witness,  2. 
Wife* 8  Deed. — Tenant  by  the  Cwiefry. — Statvie  of  Limitations, — In  184r  land 
was  conveyed  to  a  married  woman  by  a  deed  giving  her  an  estate  of 
inheritance,  without  any  express  and  clear  restriction  of  the  rights  of 
her  husband,  and  she  and  her  husband  took  possession.     In  1850  she 
alone  executed  a  voluntary  deed,  recorded  in  1866,  purjjorting  to  con- 
vey the  land  to  her  said  husband,  and  he  remained  in  possession, 
claiming  ownership,  till  she  died,  intestate,  in  1869,  leaving  survivinsr 
^       her  said  husband  and  a  number  of  children,  his  issue  by  her.     Said 
husband  continued  in  possession  of  the  land  until,  in  1873,  he  sold  and 
.  by  warranty  deed  conveyed  it  for  value  to  a  strangei*,  who  thereupon 
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took  possession  and  paid  the  purchase-monej  to  said  husband  and 
father,  who  died  in  1875|  leaving  said  children  surviving. 

Heldf  that  said  deed  of  the  wife  to  the  husband  conveyed  no  interest,  but 
was  void. 

Held,  also,  that  the  husband  was  a  tenant  bv  the  curtesy,  and  the^ right  of 
action  of  said  children  fornartition  and  the  recovery  of  their  interests 
in  the  land  as  the  heirs  of  their  mother  did  not  accrue,  and  the  statute 
did  not  begin  to  run  against  them,  until  the  death  of  their  father. 

Luntz  V,  Qrevcj  17S 
INDICTMENT. 

See  Cbimikai.  Law,  3,  4,  8,  32  to  36. 

INFANT. 

See  Guardian  and  Ward. 

INFORMATION 
See  County  Commissionebb,  3. 

INJUNCTION. 
See  Judgment,  1 ;  Taxes,  1. 

INSANITY. 
See  Criminal  Law,  23,  24. 

INSTRUCTIONS  TO  JURY. 
See  Qriminal  Law,  5, 11,  12,  24  to  26,  48  to  55;  Practice,  5. 

1.  Credibility  of  Wiinets. — Pi-ovince  of  Jury. — An  instruction  "  that  the  jury 
must  determine  the  credibility  of  the  witnesses,''  and  that  certain  mat- 
ters (enumerating  them)  "are  proper  matters  for  the  jury  to  con- 
sider in  cominff  to  a  conclusion  as  to  whom  they  will  believe  and  whom 
they  will  not  oelieve,"  does  not  invade  the  province  of  the  jury,  and 
is  not  erroneous.  Stanley  v.  Montgomery,  102 

2.  Same. — Imposing  upon  Jury  Inference  Drmvn  by  Courf.— In  a  suit  on  a 
bond  g^ven  in  compromise  of  a  bastardy  proceeding,  conditioned 
amonff  other  things,  "  that  the  said  S.  should  not  by  his  misconduct 
give  the  plaintiff  legal  cause  for  divorce,"  an  instruction  to  the  jury: 
^If  you  nnd  that  he  (the  defendant),  after  their  said  marriage,  sought 
the  society  of  prostitutes,  and  women  of  bad  repute  for  chastity,  or 
that  he  went  into  a  private  bed-room  with  a  woman  of  bad  repute  for 
chastity,  or  a  prostitute,  in  the  night  time,  and  remained  there  for 
some  time,  no  one  else  being  present,  then,  and  in  either  event,  your 
verdict  should  be  for  the  plaintiff,"  is  erroneous,  because  it  imposes 
upon  the  jury  an  inference  made  by  the  court.  lb. 

3.  Court  hot  Required  to  Modxff  Erroneous  Indructian  Asked. — Unless  an  in- 
struction asked  is  correct  in  terms  as  prayed,  the  court  is  not  bound 
to  modify  it,  but  may  refuse  it.  Over  v.  Sckiffliny,  191 

A.  In  the  absence  of  the  evidence,  instructions  refused  will  be  deemed 
properly  refused  because  not  applicable  to  the  case  made;  nor  will 
instructions  given  work  a  reversal  of  the  judgment  unless  erroneous 
under  any  supposable  state  of  facts.  StmU.  v.  Turner,  418 

5.  Same. — Compromise  of  Crime.— A  complaint  to  cancel  a  note  alleged 
to  have  been  executed  at  the  demand  of  and  taken  and  received  by 
the  defendant  "  in  full  satisfaction  and  compromise  of  the  crime  of 
larceny,  robbery  and  embezzlement,"  with  which  said  defendant 
charged  the  maker,  etc.,  tenders  an  issue  to  which  is  applicable  an 
instruction  that  if  the  defendant  took  the  note  under  an  agreement, 
express  or  implied,  that  he  would  not  prosecute  the  maker  for  such 
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crime,  and  withoat  any  other  consideration,  the  jury  should  find  for 
the  plaintiff.  lb. 

6.  Weighing  Etddenee, — In  the  absence  of  a  request  for  fuller  in6truction> 
it  is  not  error  for  the  trial  court  to  say  to  the  jury  that  they  are  fa- 
miliar with  the  manner  of  weighing  evidence,  and  that  further  in- 
struction is  not  necessary.  Rolaeh  y.  itfeOorty,  461 

7.  That  a  single  instruction,  standing  alone,  is  subject  to  criticism,  is  not 
ground  for  reversal,  if,  upon  the  charge  as  a  whole,  the  law  is  cor- 
rectly stated  to  the  jury.  Hodges  y.  Bales,  4^4 

INSURANCE. 
See  Neolioence. 

1.  MvJbual  BoR^t  Societies,-' Duty  of  Members  to  Take  Notioe  oy  By  Lam, 
—A  person  who  becomes  a  member  of  a  secret  mutual  benefit  soeiety 
is  bound  to  take  notice  of  its  by-laws. 

Bauer  v.  Samson  Lodge,  K,  oi  P.,  26t 

2.  SamA, — Pottwr  of  Mutual  Benefit  Societies  to  Limit  Bight  to  iSW.--Mu- 
tual  benefit  societies  may  prescribe  regulations  as  to  procedure  in  en- 
forcing claims,  and  may  require  appeals  to  superior  bodies  before 
instituting  suit,  but  they  can  not  entirely  take  away  the  right  to  in- 
voke the  aid  of  the  courts  in  enforcing  claims  existing  in  favor  of 
its  members  upon  contracts.  lb. 

3.  Same, — Mutual  Ben^  Societies  are  Insurance  Companies. — A  mutual  ben- 
efit society  which,  for  an  agreed  compensation,  agrees  to  pay  benefits 
to  its  members,  is  not  a  purely  benevolent  society,  but  is,  in  respect  to 
the  contract  to  pay  benefits,  an  insurance  company.  lb, 

4.  Same. —  What  By-Laws  WiU  Limit  Right  to  Sue. — By-laws  simply  giving 
the  right  of  appeal  to  a  superior  body,  to  which  the  mutual  benefit 
society  belongs,  will  not  deprive  a  member  of  the  right  to  sue ;  in  or- 
der to  have  this  effect  the  by-laws  mugt  positively  require  members 
to  prosecute  an  appeal  before  resorting  to  the  courts  for  redress.    lb. 

5.  Same. — Qaims  for  Money.—Question  of  PoIum  and  Doctrine. — A  member 
of  a  secret  order  which  exercises  the  privileges  and  powers  of  a  mu- 
tual benefit  society,  who  sues  for  a  benefit  due  him  under  a  contract,, 
occupies  an  essentially  different  position  from  one  who  presents  a  ques- 
tion of  {)olicy,  doctrine,  or  discipline,  and  courts  will  entertain  juris- 
diction in  the  one  case,  but,  as  a  general  rule,  not  in  the  other.      lb. 

INTENT. 
See  Evidence,  7. 

INTEREST. 
See  Taxes,  6,  8. 

JUDGE,  t 
See  JuDQiosNT,  1 ;  Receiver,  1  to  S. 

JUDGMENT. 
See  Attachment,  3,  4;  Bastardy;  Decedents'  Estates,  1  to  3;  Deed, 
4;  Equity,  1 ;  Habeas  Corpus,  1  to  3;  Highway,  4;  Jurisdiction, 
1,  2,  4  to  6;  Partition;  Pleading,  1, 2, 9, 12;  Quieting  Title;  Re- 
ceiver, 5;  Sheriff;  Special  Verdict,  3;  Subrogation,  1,  3; 
Trusts. 
1.  Judge  Pro  Tempore.  —  Appointment  of.  —  Beeord,  —  OoUateral  Attack.  — 
Where  the  record  on  appeal  shows  the  appointment  of  a  judge  pro 
tempore  of  the  circuit  court  to  have  been  regularly  made,  that  he  qual- 
ified, caused  his  appointment  and  oath  to  be  properly  entered  on  the 
order-book,  and  presided  under  such  appointment  during  a  term  of 
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such  court,  a  party  against  whom  judgment  has  been  rendered  during 
such  term  will  not  be  heard,  in  a  subsequent  proceeding  to  set  aside 
such  judgment,  to  impeach  and  contradict  the  record  by  the  allegation 
of  facts  and  circumstances  dehors  the  record,  tending  to  show  that  the 
appointment  had  not  been  so  made :  and  a  complaint  to  enjoin  the 
collection  of  such  judgment,  which  admits  that  according  to  the  record 
the  appointment  was  properly  made,  but  avers  facts  contradictory  of 
the  record  and  denying  the  appointment,  is  bad  on  demurrer. 

Bogen  v.  Beauchamp,  SS 

2.  NUice  by  PubliccUicn.. — Defective  Notice, —  Where  there  is  some  notice, 
although  defective,  the  judgment  is  not  void,  even  where  the  notice  is 
by  publication.  Quarl  v.  AhbeU,  2S$ 

3.  Receiver, — CoUtUeral  AUaek,  —  A  judgment  appointing  a  receiver  can 
not  be  attacked  collaterally.  Bodkin  v.  Merits  £9S 

4.  CoUcUeral  Attack,  — Presumption.  —  PU(iding,  —  Where  a  judgment  is  at- 
tacked collaterally  by  any  pleading,  all  reasonable  presumptions  will 
be  indulged  in  favor  of  its  validity,  and  the  facts  alleged  must  be 
such  as  will  overcome  them.  Exchange  Bank  v.  Anilj  S82' 

5.  Same, — Notice  of  Pendency  <^  Action.—'WheTe  a  party  seeks,  by  com- 
plaint or  cross  complaint,  to  impeach  the  judgment  of  a  court  of  su- 
perior jurisdiction,  on  the  ground  that  he  had  no  legal  notice  of  the 
pendency  of  the  action  in  which  it  was  rendered,  he  must  allege  what, 
if  anything,  is  shown  by  the  record  in  relation  to  the  issue  and  service 
of  process  on  him.  lb, 

6.  Same, — Juriedietion, —  Where  a  court  has  jurisdiction  of  the  subject- 
matter,  it  will  be  presumed,  in  the  absence  of  any  showing  to  the  con- 
trary, that  it  acquired  jurisdiction  of  the  person  before  rendering 
judgment  lb, 

7.  Same,—CoOateral  Attack  by  Ihrty  to  Record. — Where  a  party^  to  a  judg- 
ment seeks  to  impeach  its  validity  and  have  it  declared  void,  in  a  sub- 
sequent action,  by  the  allegation  of  facts  dehors  the  record  and  not 
apparent  on  the  lace  of  the  judgment,  such  an  attack  is  a  collateral 
one,  and  can  not  be  made  by  a  party  to  the  record.  lb, 

JUDICIAL  SALR 
See  MoBTOAGE,  3 ;  Sheriff's  Sale  ;  Subbooation. 

JURISDICTION. 
Set^  Attachkent;   Decedents'  Estates;    Equity,  3;   Iksubance,  5; 
Judgment,  1,  2,  5,  6;   Justice  of  the  Peace,  2,  3;    Pleading,  2; 
Bbceiveb;  Supbbiob  Coubt,  1. 

1.  Judgment. — OolkUeral  Attack, — Authority  to  hear  and  decide  a  legal  con- 
troversy is  jurisdiction,  and  where  there  is  such  authority  the  judg- 
ment can  not  be  collaterally  attacked  although  it  may  be  erroneous. 

Laniz  v.  MaffeH^  2S 

2.  Same, —  When  Judgment  Can  Not  be  OoUateraUy  In^peaehed, — Where  it  ap- 
pears on  the  face  of  the  record  that  the  court  had  jurisdiction,  the 
judgment  can  not  be  impeached  collaterally.  lb, 

3.  Same, — Decedenti^  Estates. — (hurt  of  Common  Pleas, — The  court  of  com- 
mon pleas  had  jurisdiction  to  try  and  determine  the  question  of  title 
to  land  souffht  to  be  sold  by  an  administrator  to  pay  debts  due  from 
the  estate  of  his  intestate.  Ih, 

4.  Oonetruotwe  Notice, — Personal  Judgment — A  personal  judgment  is  one 
which  binds  the  judgment  defendant  personally  and  creates  a  lien 
UDon  his  property  generally ;  such  a  judgment  can  not  be  rendered 
wnere  the  notice  of  the  action  is  by  publication.     Quarl  v.  ^66ef^  SSS 
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5.  Same,^Bre9wnpium  0/  Noliee. — Where  a  jndgment  is  collaterally  at- 
tacked and  the  reoord  is  silent  as  to  notice,  the  presumption  is  that 
notice  was  given,  and  this  rule  applies  to  cases  of  constructive  as  well 
as  to  cases  of  actual  notice.  lb. 

6.  Same, — FraudulerU  Tranrfer  of  Pr&periv,—SkareB  cf  Stock  in  Corporation. 
— A  judgment  setting  aside  a  fraudulent  transfer  of  shares  in  the 
capital  stock  of  a  corporation  may  be  rendered  upon  a  notice  by  pub- 
lication, lb. 

7.  Same, — Non-ResidenU, — ^The  process  of  a  court  of  this  State  may  operate 
upon  personal  property  within  the  territorial  limits  of  the  State,  al- 
though the  owner  is  a  resident  of  another  State,  and  can  only  be 
given  constructive  notice.  ^  lb. 

S,  Same.— Capital  Stock  cf  Corporation. — Shares  of  capital  stock  in  a  pri- 
vate corporation  are  property,  and  may  be  reached  by  attachment.  lb. 

9.  Same. — Attachment. — The  issuing  of  a  writ  of  attachment,  and  the  levy- 
ing thereof  on  shares  of  the  capital  stock  of  a  corporation  transferred 
for  the  purpose  of  defrauding  creditors,  brings  the  property  within  the 
jurisdiction  of  the  court  out  of  which  the  writ  issued.  lb. 

10.  Same.— Authority  to  Try  Quediona  of  Fact  upon  Constructive  NoHoe, — Fraud. 
— Although  fraud  is  a  question  of  fact,  still,  it  may  be  tried,  where  the 
property  sought  to  be  reached  is  within  the  jurisdiction  of  the  court, 
upon  constructive  notice  given  to  a  non-resident  defendant.  lb. 

11.  Same. —  What  ie  Jurisdidion. — The  authority  to  hear  and  determine  a 
cause  is  jurisdiction  to  try  and  determine  all  the  questions  involved 
in  the  controversy.  lb. 

12.  Same. — AttaohmefU. — The  authority  to  determine  whether  property 
seized  under  a  writ  of  attachment  is  subject  to  the  writ  includes  the  au- 
thority to  ascertain  and  find  the  amount  due  the  attaching  creditor.  lb, 

JUROR. 
See  Criuikal  Law,  17, 18,  38 ;  New  Tbial. 

JURY. 

€ee  Cbimikal  Law,  1,  2,  4,  6, 11, 12, 17, 18, 38, 48  to  65 ;  iNSTBUcnoNS  to 

Jury;  P&actige,  7,  22;  Special  Verdict. 

JUSTICE  OF  THE  PEACE. 
See  Criminal  Law,  15, 16 ;  Pleading,  12. 

1.  Replevin  BondL—Conaanguinity. — It  is  no  defence  to  an  action  against 
a  surety  upon  a  replevin  bond,  given  in  proceedings  before  a  justice 
of  the  peace,  that  such  justice  was  related,  within  the  sixth  degree 
of  consanguinity,  to  all  tlie  parties  to  the  action. 

Harhaugh  y.jilbertaony  69 

2.  Juaiadietion.— ^Estoppel. — Where  a  party  voluntarily  submits  the  juris- 
diction of  his  person  to  a  justice  of  the  peace  who  has  jurisdiction 
of  the  subject-matter  of  the  suit,  he  will  not  be  permitted  afterwards 
to  controvert  the  justice's  jurisdiction  of  his  person.  lb. 

3.  Same. — Surety,— Where,  in  replevin  proceedings  before  a  justice  of  the 
peace,  a  surety  on  the  replevin  bond  by  his  execution  thereof  has 
enabled  the  plaintiffs  to  obtain  possession  of  the  property  in  contro- 
versv,  he  will  be  estopped  from  setting  up  as  a  defence  to  an  action 
on  the  bond,  that  the  justice  before  whom  the  action  was  commenced, 
had  no  jurisdiction  over  the  persons  of  the  parties.  lb. 

LANDLORD  AND  TENANT. 

See  Sheriff's  Sale,  1. 

1.  Set- Off. — Tori. — The  general  rule  is  that  a  tort  can  not  constitute  a  de- 
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fence  by  way  of  set-off  or  counter-claim^  and  a  mere  trespass  by  the 
landlord  can  not  be  set  off  against  an  action  to  recover  rent. 

Avery  ▼.  Dougherty^  44S 

2.  Lease. — Covenant  for  Qaiel  Enjoyment,— Where  there  is  a  demise  of  land 
for  a  term  certain,  the  law  imports  into  the  lease  a  covenant  for  quiet 
enjoyment.  lb. 

5,  Same. — Breach  <^  CovenarU.-^  Whai  OonstiitUeB. — A  mere  fugitive  trespass 
by  the  landlord  will  not  constitute  a  breach  of  the  covenant  for  quiet 
enjoyment,  but  an  entry  by  the  landlord,  under  a  claim  or  asser- 
tion of  title,  will  constitute  a  breach  of  the  covenant.  Ih. 

4.  Lease. — License.— An  instrument  conveying  an  estate  in  land,  subordi- 
nate to  that  of  the  grantor,  to  a  grantee,  upon  a  valid  consideration, 
and  for  a  definite  term,  is  a  lease,  and  not  a  license,  as  a  license  grants 
no  estate  in  land.  New  York,  etCf  22.  W.  Co,  v.  BandaUy  4^S 

^.  Same.— Effect  of  Holding  Over, — Where  a  tenant  holds  over  after  his 
lease  has  expired,  the  inference  that  the  parties  consent  to  a  continu- 
ation of  the  same  terms  is  so  strong  that  it  is  adopted  as  a  rule  of 
law.  lb. 

6.  Same. — CoUaleral  StipulationH. — In  such  case,  where  the  lease  contains 
collateral  stipulations  which  can  be  performed  after  the  expiration 
of  the  first  term,  they  are  made  continuous  by  the  implied  consent  of 
the  parties.  lb. 

LARCENY. 

See  Criminal  Law,  8. 

LEASE. 

See  CoNTBACT,  11, 12;  Landlord  and  Tknant. 

LEGISLATURK  ' 

See  Schools,  2  to  4;  Sheriff's  Sale,  5. 

LIBEL. 

1.  Communieation  to  Employer. — A  letter,  written  volnntarilv,  and  for  the 
sole  benefit  of  the  writer,  to  anothers  employer,  using  lanffuage  such 
as  must  have  been  understood  by  the  employer  as  charging  the  em- 
ployee with  having  obtained  goods  from  the  writer  by  fraudulent 
means,  was  held  to  be  libellous,  and  not  a  privileged  communication. 

Over  V.  Sckifflingy  191 

%  Conetructinn  of  Writing. — JtuHfieation. — Whether  a  written  instrument 
is  or  is  not  libellous,  and  what  will  constitute  justification  for  a  libel- 
lous publication,  are  questions  for  the  court,  and  not  for  the  jury.    JB>. 

3.  Same. — Piea  qf  Jiutifieation. — ^A  plea  of  iustification  in  an  action  for  li- 
bel must  proceed  on  the  theory  that  all  the  material  averments  of  the  . 
complaint  are  admitted.  lb. 

4.  Definition. — Any  written  or  printed  publication  which  holds  a  person 
up  to  scorn  or  ridicule,  or  to  a  stronger  feeling  of  contempt  or  exe- 
cration, or  which  imputes  or  implies  his  commission  of  a  crime  not 
directly  charged,  is  libellous.  Crocker  v.  Hadley,  416 

5.  Samc^Exceuive  Damages. — PraeOce. — Where  the  amount  of  damages 
.  has  been  determined  by  a  jury  and  approved  by  the  trial  court,  it  must 

appear  at  first  blush  to  be  grossly  excessive  to  secure  a  reversal  of  the 
judgment.  lb. 

UCEN8E. 

See  Landlord  and  Tenant,  4. 

Vol.  102.— 40 
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LIEN. 

St;e  Drainage;  Ek^nrnr,  3;  Married  Woman,  3;  Mechanic's  Lien; 

Mortgage  ;  Partnership,  1 ;  Quieting  Title  ;  Taxes  ;  Trustts. 

LIFE  INSURANCE. 

See  Insurance. 

LIS  PENDENS. 

See  Mortgage,  1. 

MANDATR 

See  Decedents'  Estates,  3 ;  Subrogatioh,  8. 

MANSLAUGHTER. 

See  Criminal  Law,  7. 

MARRIED  WOMAN. 

See  Husband  and  Wife  ;  Mortgage,  3 ;  Parties  ;  Taxes,  4. 

1.  Suretyship. — A  contract  executed  by  a  married  woman  is  one  of  suretj- 
ship  to  the  extent  that  the  consideration  was  received  by  her  husband 
or  any  other  person,  or  that  it  went  to  pay  a  debt  or  liability  for  which 
neither  she  nor  her  property  was  bound.  Vogel  v.  Leiehnery  55 

2.  Same, — Whether  a  married  woman  is  principal  or  surety  will  be  de- 
termined, not  from  the  form  of  the  contract,  nor  from  the  basis  upon 
which  the  transaction  was  had,  but  from  the  inquiry,  was  she  to  re- 
ceive, in  person  or  in  benefit  to  her  estate,  the  consideration  upon 
which  the  contract  rests?  lb, 

3.  Same, — A  valid  lien  existed  upon  the  real  estate  of  V.,  a  married  wo- 
man. After  the  act  of  April  16th,  1881,  went  into  force,  she  joined 
with  her  husband  in  the  execution  of  bonds,  and  a  mortgage  on  such 

^  real  estate  to  secure  the  loan  of  a  sum  in  excess  of  the  amount  of  the 
lien.  With  the  money  thus  borrowed  the  lien  was  discharged,  and 
the  surplus  remaining  was  converted  by  the  husband  to  his  own  use. 
On  the  face  of  the  papers  both  husband  and  wife  a{>peared  to  be  prin- 
cipals, and  the  lenders  dealt  with  them  on  that  basis ;  yet,  as  betweeD 
the  husband  and  wife,  it  was  understood  that  the  latter  was  surety. 

Heldy  that  to  the  extent  that  the  consideration  of  the  loan  was  to  be  ap- 
plied to  the  discharge  of  the  existing  lien  on  V.'s  real  estate,  her 
contract  was  that  of  a  principal ;  but  as  to  the  amount  used  by  her 
husband  which  did  not  enure  to  her  benefit,  her  contract  was  one  of 
suretyship,  and  void.  76. 

4.  Same, -Burden  of  Proof. — In  an  action  against  a  married  woman  udod 
her  contract,  the  burden  of  proof  is  updli  the  plaintiff  to  show  for  wnat 
purpose  she  contracted,  and  that  she  either  did,  or  was  to,  receive  the 
benefit  of  it,  either  in  person  or  estate.  Ih, 

6.  Surety  for  Huaband, — Compromise  of  ThreoUened  Litigation. — Promiswry 
Note. — Mortgage.— Under  section  5119,  R.  S.  1881,  a  note  and  mortgage 
executed  bv  a  married  woman,  upon  her  separate  land  to  secure  her 
husband's  debt,  are  void ;  and  the  mere  facts,  without  more,  that  the 
mortgagee  believed  he  could  subject  said  land  to  the  payment  of  such 
debt,  as  having  been  conveyed  to  the  wife  to  defraud  the  husband's 
creditors,  and  was  threatening  to  bring  suit  for  such  purpose,  and 
that,  for  the  purpose  of  avoiding  such  threatened  litigation,  the  note 
and  mortgage  were  executed,  is  not  sufficient  to  bind  her  as  principal. 

Warey  v.  -Forrf,  ^5 

6.  Same, — Suit  to  Oaned  Note  and  Mortgage, — Pteading. — Fraud, — ^In  a  suit 
by  a  married  woman  to  cancel  a  note  and  mortgage  executed  by  her 
to  secure  her  husband's  debt,  a  paragraph  of  answer  by  Uie  mortgagee 
confessing  the  plaintifi*'s  title  to  the  land  mortgaged,  setting  up  noth- 
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ing  in  avoidance,  and  seeking  argumentatively  to  deny  the  complaint, 
by  stating  that  the  plaintiff  has  no  title  in  the  land  l^canse  of  fraud, 
is  bad  on  demurrer.  lb. 

7.  Same. — Estoppel— Emdence. — One  who  takes  a  mortgage  from  a  mar^ 
ried  woman  to  secure  her  husband's  debt,  with  knowledge  that  her 
title  is  fraudulent  as  against  creditors  of  the  husband,  is  estopped,  in 
a  suit  by  her  to  cancel  the  mortgage,  from  proving  the  fraud  tor  any 
purpose.  lb, 

MASTER  AND  SERVANT. 

See  Principal  and  Surety,  8. 

1.  Fellow  Servants, — A  master  is  not  answerable  to  a  servant  for  his  in- 

i'ury  caused  by  the  negligence  of  a  fellow  servant  engaged  in  the  same 
ine  of  employment.  hidianapoHSf  etc.^  R,  W.  Co.  v.  Johnson,  852 

2.  Same,— Negligence  in  Employing  or  BetainiTi^  Servants, — A  master  who 
negligently  employs,  or  wrongfully  retains  m  his  employment,  incom- 
petent servants,  is  responsible  to  a  servant  injured  by  the  negligence  of 
such  incompetent  fellow  servants.  lb, 

3.  Same, — Pleading,  -Oeneral  Aveimeni  ControUed  by  Speeifie  Statements, — In 
construing  a  complaint  against  a  railroad  company  for  injury  re> 
ceived  by  the  plaintiff  while  in  the  employment  of  the  defendant  and 
engaged  in  coupling  cars,  a  general  introductory  statement,  that  the 
cars  were  unfit  for  the  transportation  of  rails,  was  held  to  be  con- 
trolled by  specific  statemonts  of  facts  showing  that  the  injury  wa» 
caused  by  the  manner  in  whiqh  the  cars  were  loaded  with  rails,      IIk 

4.  Same. — Negligence  of  Sei-vants  of  Corporation. — Where  a  complaint  against 
a  railroad  company  for  injury  to  the  plaintiff  while  engaged  as  the 
servant  of  the  defendant  in  coupling  cars,  showed  that  the  injury  wa» 
the  result  of  negligence  in  the  loading  of  the  cars,  and  it  was  alleged 
that  the  defendant  suffered,  permitted  and  directed  the  cara  to  be 
loaded  in  an  improper  manner  described ; 

Held,  that  the  complaint  showed  that  the  injury  waa  caused  by  the  plain- 
tiff's fellow  servants.  lb, 

6.  Scope  of  AtUhority, — Liabiliiy  of  Master  for  Ii^ry  to  Another, — Where  a 
servant  is  engaged  in  accomplishing  an  end  which  is  within  the  scope 
of  his  employment,  and  while  so  engaged  adopts  means  reasonably 
intended  &nd  directed  to  the  end,  which  result  in  injury  to  another, 
the  master  is  answerable  for  the  consequences,  regardless  of  the  mo- 
tives which  induced  the  adoption  of  the  means;  and  this,  too,  even 
though  the  means  employed  are  outside  of  his  authoritv,  and  against 
the  express  orders  of  the  master.  Pittsburgh,  etc,  JR.  W,  Co,  v.  JTtrit,  $99^ 

6.  Same, — Negligence, — Where  C,  a  section  foreman,  returning  with  hia 
crew  and  hand-car  from  work,  encounters  obstructions  on  the  line  of 
his  employer's  road,  and  thereupon  directs  the  car  to  be  transferred  to 
the  track  of  a  parallel  line  operated  by  another  company,  as  occasion- 
ally had  been  done  before,  but  without  the  knowledge  or  consent  of 
either  company,  and  while  proceeding  on  such  track  hb  car  is  nee* 
ligently  propelled  against  the  car  containing  the  section  men  of  such 
road,  whereby  one  of  the  latter  is  injured,  G.'s  employer  is  liable.    76. 

MEASURE  OF  DAMAGES. 
See  Damages;  Evidence,  4;  Negligence. 

MECHANIC'S  LIEN. 
Sehool'House. — Public  Policy. — A  mechanic's  lien  for  work  done,  or  for  ma- 
terials furnished,  in  the  erection  of  a  public  school-house,  can  not  be^ 
acquired  or  enforced.    Shattell  v.  Woodward,  17  Ind.  225,  overruled. 

FaUnU  V.  Board  of  School  CommWs,  etc.,  SSS 
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MERGER. 
See  (Contract,  3. 

BHSDEMEANOR. 
See  Criminal  Law. 

MISTAKE. 
See  Contract,  1,  2,  6;  Deed,  4,  5 ;  Guardian  and  Ward,  3. 

MORTGAGE. 

See  Deed,  4, 6  to  9 ;  Married  Woman,  3  to  7 ;  Partnership  ;  Pleading, 

9;  Pledge;  Sheriff's  Sale,  1 ;  Surrogation. 

1 .  Foredoefum, — Sheriff's  Sale. — Eedempiioiu — Lis  Pendens, — G.  sued  to  fore- 
close a  senior  mortgage,  making  the  junior  mortgagee  a  party,  and 
pending  the  salt  he  became  assignee  of  the  later  mortgage.  Without 
amendment  of  the  complaint  the  case  resulted  in  a  foreclosnre  of  the 
senior  mortgaee,  a  sherm 's  sale  to  L.,  and  at  the  proper  time  a  deed  by 
the  sheriff  to  L. 

Held,  that  after  the  lapse  of  a  year  from  the  sheriff's  sale  G.  had  no  right 
to  maintain  a  suit  to  redeem  therefrom  or  to  foreclose  the  junior  mort- 
gage. Gordon  ▼.  Xe«,  IS5 

2.  Ganeellation.-- Taking  New  Mortgage  Will  not  Discharge  Lien  of  First— 
The  taking  of  a  new  note  and  mortgage  by  a  mortgagee  from  a  mort- 
gagor, for  the  same  debt,  upon  the  same  land,  Will  not  dischai^  the 
lien  of  the  first  mortgage,  but  such  lien  will  be  continued  in  the  new 
mortgage,  even  if  the  first  be  cancelled  Bouder  ▼.  BMnger^  571 

3.  Same, — Married  Woman, — Judicial  Sale, — Act  of  March  llthf  1S76, — Fore- 
doaure, — Where  a  mortgage  was  executed  by  a  husband  alone  prior 
to  August  24th,  1875,  the  date  of  the  taking  effect  of  the  act  of  March 
11th,  1875,  in  relation  to  the  rights  of  a  married  woman  upon  a  judi- 
cial sale  of  her  husband's  lands,  and  after  the  taking  efiect  of  such 
act  said  mortgage  is  cancelled  and  a  new  one  for  the  same  debt  eze- 
cuted  by  such  husband  upon  the  same  land,  the  mortgagee's  rights 
upon  foreclosure  remain  as  they  were  prior  to  such  act.  lb, 

MUNICIPAL  CORPORATION. 
See  City;  Schools;  School  Commissioners. 

MURDER. 
See  Criminal  Law,  1,  2, 19  to  21,  34,  39  to  66. 

MUTUAL  BENEFIT  SOCIETY. 

See  Insurance. 

NEGLIGENCE. 

See  Bailment;  City,  4  to  6 ;  Damages,  3, 4 ;  Master  and  Servant  ; 

Parties  ;  Pleading,  8 ;  Railroad  ;  Trespass,  2. 

1.  Baibroad, — Fire  Caused  6y  Locomotive. — Measure  of  Damages, — Where,  by 
the  actionable  negligence  of  a  railroad  company,  fire  m>m  its  locomo- 
tive is  communicated  to  adjoining  property,  which  is  thereby  con- 
sum^,  the  owner  of  such  property  can  recover  his  entire  loss  from 
such  company  without  regard  to  any  insurance  thereon. 

Cunningham  v.  Evansville,  ete.,  B.  R  Cb.,  4^8 

2.  Same,— Insurance  Indemnity  no  Defence  by  Railroad  Company, — In  such 
case,the  fact  that  such  property  at  the  time  of  its  destruction  was  in- 
sured, and  that  the  insurance  comnanies  had  paid  the  owner  the 
amount  of  the  insurance,  is  not  available  to  the  railroad  company  as 
a  defence.  lb. 
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NEWLY  DISCOVERED  EVIDENCE. 
See  Criminal  Law,  13. 
NEW  TRIAL. 
See  Bastabdy,  2;  CBiHiKAii  Law;  Pbaoticbj  Bupbeme  Court,  T. 
Campeteneu  cf  Juror, — ReUUumakip  to  Paiiy, — The  fact  that  a  juror's  first  wife, 
who  had  been  dead  twenty  years  or  more,  was  a  second  cousin  of  a 
partj  to  the  action,  which  fact  the  juror  did  not  know  when  he  agreed 
to  the  verdict,  is  not  a  sufficient  cause  for  a  new  trial. 

Hodgw  V.  Baks,  494 
NONRESIDENTa 
See  Jurisdiction,  7, 10;  Practice,  1L 

NOTARY  PUBLIC. 
See  CRDONAii  Law,  10. 
NOTICE. 
See  Attachment,  1 ;  Contract,  5 ;  County  Comxissioners,  2 ;  Crimi- 
nal Law,  31 ;  Drainage,  4, 6, 8, 9 ;  Fraxtd,  1 ;  Fraudulent  Convey- 
ANbE,  2;  Insurance,  1;  Judgment,  2,  6;  Jurisdiction;  Party 
Wall;  Practice,  11 ;  Principal  and  Surety,  4,  5,  8,  9 ;  Promis- 
sory Note,  4. 

NUNC  PRO  TUNC  ENTRY, 
See  Criminal  Law,  29  to  31. 
OFFICE  AND  OFFICER. 
See  City;  County  Commissioners :  Schools,  5  to  10;  Sheriff;  Town- 
ship Trustee. 

OPEN  AND  CLOSE. 

See  Practice,  4. 

OPINION. 

See  Criminal  Law,  17,  43,  46;  Evidence,  2. 

PAROL  TRUST. 

See  Trusts. 

PARTIES. 

See  Attachment,  4;   Contract,  8,  9;    Judgment,  6,  7;   Pleading,  13 ; 

Practice,  19 ;  Trespass,  3. 
Real  Party  in  Interest, — Hmbajid  and  Wife. — The  owner  of  the  property  in- 
jured by  the  negligence  of  another  is  the  real  party  in  interest  and 
the  proper  plaintifi ;  this  is  so  although  the  owner  is  a  married  woman 
and  her  husband  is  the  general  manager  of  the  property. 

Leeds  v.  Oity  of  Biekmondy  S7i 
PARTITION. 

See  Husband  and  Wife. 

1.  TiUe, — Ordinarily,  in  a  suit  for  partition,  the  title  to  the  land  is  not  in 
issue;  but  title  may  be  put  in  issue  in  such  a  suit 'by  appropriate 
pleadings,  and  when  thus  put  in  issue  the  decree  is  conclusive  on  that 
question.  Lwitz  y.  Qreoe^  17S 

2.  Same. — ITeacItn^.— Under  the  statute,  where  the  complaint  in  a  soit 
for  partition  by  proper  ayerments  tenders  an  issue  as  to  the  title  to  the 
lana,  an  answer  of  general  denial  admits  all  defences ;  but  when  the 
complaint  does  not  tender  such  issue,  the  general  denial  does  not  haye 
such  effect,  and,  in  such  case,  in  order  that  the  question  of  title  may 
be  inyolyed,  it  must  be  presented  by  an  affirmatiye  pleading  on  the 
part  of  the  defendant.  lb. 
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PARTNERSHIP. 
See  Attachment,  4;  Decedents'  Estates,  3;  Receiveb,  4. 

1.  ChaUel  Mortgage  Eueuled  for  Indimdval  Debt  of  Pdri7ier,—A  partner  has 
an  interest  only  in  the  propertj  of  the  partnership  remaining  after 
the  payment  of  the  partnership  debts,  and  a  chattel  mortise  executed 
by  one  partner,  for  his  individual  debt,  upon  specific  articles  of  prop- 
erty belonging  to  the  partnership,  conveys  no  lien  as  against  the 
claims  of  creditors  of  the  partnership.  DeeUi^  v.  ISelUrs,  4^8 

2.  Same, — A  chattel  mortgage,  executed  by  one  partner  upon  partner- 
ship property  for  his  individual  debt,  can  not  operate  to  deprive  the 
other  partner  of  the  right  to  hold  the  property  for  the  payment  of  a 
Aum  due  him  for  money  advanced  to  the  partnership.  Ih. 

PARTY  WALL. 

CbvenafU  Running  with  Land. — Ckue  Distinguished. — A.  and  B.  being  owners 
of  adjoining  city  lots,  the  former  in  erecting  a  building  on  his  lot 
plaoea  one-naif  the  width  of  a  side  wall  thereof  on  B.'s  lot,  pursuant 
to  a  written  agreement  of  said  parties,  whereby,  in  consideration  that 
A.  should  erect  such  a  wall,  6.  bound  himself,  his  heirs,  executors, 
administrators  and  assies,  that  whenever  B.,  his  heirs,  executors,  ad- 
ministrators or  assigns,  in  any  building  he  or  they  might  erect  on  said 
lot  so  owned  by  B.,  should  use  said  wall,  or  any  part  thereof,  or  attach 
anv  part  of  his  or  their  building  thereto,  A.  should  be  paid  the  full 
value  of  one-half  of  the  original  cost  of  said  wall,  and  that  R,  his 
heirs,  executors,  administrators  or  assigns,  should  not  use  or  attach  to 
said  wall  until  said  value  and  cost  should  be  ascertained  and  paid  or 
tendered  to  A.  After  the  erection  of  said  building  A.  conveyed  his  said 
lot,  with  the  improvements  thereon,  to  C,  reserving  the  right  to  receive 
compensation  from  adjoining  propertv  owners  for  the  building  or  use 
of  existing  party  walls.  Afterwards  t>.  became  the  owner  of  B.'s  said 
lot,  having  purchased  it  with  notice  of  said  agreement,  and  erected  a 
bnilding  thereon,  and  attached  it  to  and  used  said  wall. 

Heidf  that  B.'s  covenant  to  pay  ran  with  his  said  land,  while  the  right  to 
receive  payment  was  personal  to  A. 

Uddj  also,  in  an  action  brought  on  said  contract  by  A.  a^instD.,  that  the 
latter  was  liable  to  the  former  for  one-half  of  the  original  cost  of  the 
party  wall,  though,  by  reason  of  iniunr  from  fire,  it  was  worth  less  than 
its  original  cost     Block  v.  Jshaniy  28  Ind.  37,  distinguished. 

QmduUt  V.  Ross,  166 
PATENT. 

See  SwAMF  Lands. 

PATENT  RIGHTS. 
See  Constitutional  Law,  3  to  6. 

PERSONAL  PROPERTY. 

8ee  Jurisdiction,  6  to  10,  12;    Partnership;   Pledge;   Rkpleyin; 

Taxes,  5,  7 ;  Vendor  and  Purchaser,  3. 

PIMP. 

See  Criminal  Law,  3. 
PLEADING. 
8ee  Attachment,  2;  Contract,  1,  2,  6,  6,  lo,  14;  Damages,  1,  2;  Dece- 
dents' Estates  ;  Deed,  9 ;  Drainage,  1, 6,  6 ;  Fraud,  1  to  3 :  Guar- 
T>iAN  AND  Ward,  3;  Habeas  Corpus,  1;  Instructions  to  Jury,  6; 
Judgment,  1,  4,  5,  7 ;  Libel,  3 ;  Married  Woman,  6 ;  Master  and 
Servant,  3,  4;  Partition;  Practice;  Principal  and  Subett,  6; 
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Promissory  Note,  1  to  3 ;  Railroajd,  I ;  SsDUonoM.  1  to  3 ;  Spbciai« 
Verdict,  2 ;  Taxjbb,  1,  9 ;  Telegraph  Coupany;  Trespass,  2,  3. 

1.  ChmpUwU, — Afuwer, — Demurrer. — Intervening  Errors, — Where  the  com- 
plaint does  not  state  a  cause  of  action,  it  is  immaterial  whether  a  par- 
agraph of  answer  is  good  or  bad  on  demurrer,  for  a  bad  answer  is 
good  enough  for  a  bad  complaint.  In  such  case,  where  the  plaintiff 
appeals,  intervening  errors  are  harmless  and  afibrd  no  ground  for  re- 
versing the  judgment.  Ice  v.  £a//,  4^ 

2.  Judgment — Jurisdieiiion.^  In  pleading  the  judgment  of  a  court  of  gen- 
eral jurisdiction,  it  is  unnecessary  to  aver  the  facts  showing  that  the 
court  had  jurisdiction.  Lueas  v.  SawkiTiSj  64 

3.  General  Scope. — A  pleading  must  be  judged  b)r  its  general  scope  and 
tenor,  und  not  bv  fragmentary  statements  therein.  .Cher  v.  Schifflmg^  191 

4.  Matters  in  Abatement  and  in  Bar. — At  common  law  and  under  the  pres- 
ent code  matters  in  abatement  must  be  pleaded  prior  to  pleading  mat- 
ters in  bar.  Field  v.  Malcma,  261 

b.  Demurrer, — FUa  in  Abatement. — A  demurrer  is  not  a  plea  in  abate- 
ment, and  matters  in  abatement  may  be  pleaded  after  a  ruling  on  de- 
murrer to  the  complaint,  unless  the  matter  in  abatement  is  as  to  the 
jurisdiction  of  the  person  of  the  defendant. 

Bauei'  V.  Samwn  Lodge,  K,  <^  P.,  £62 

6.  Shwn  Aiuncer. — Practice. — Where  an  answer  does  not  appear  upon  its 
face  to  be  a  sham,  the  question  as  to  whether  or  not  it  is  such  should 
be  rabed  in  the  manner  provided  by  section  382,  K.  S.  1881. 

Moyer  v.  Brandy  SOI 

7.  Tkeory  of  Case. — Pradice. — A  plaintiff  must  recover  upon  the  theory  of 
the  case  on  which  his  complaint  proceeds  or  not  at  all. 

Holdennan  v.  3fiUer,  356 

5.  A  pleading  must  proceed  on  a  definite  theory,  and  a  complaint  can 
not  be  good  both  as  a  complaint  for  a  breach  of  contract  and  as  a  com- 
plaint to  recover  for  injuries  occasioned  bv  a  negligent  breach  of  duty. 

Leeds  v.  City  of  RichmoTidf  372 
^.  Complaint  to  Satitfy  Mortoage  and  Judgment.^—  Tender. — Supreme  Court. — 
A  complaint  to  secure  the  satisfaction  of  a  mortgage  and  a  judgment, 
alleging  a  tender  and  payment  into  court  of  '*  the  full  amount  due 
on  the  judgment  and  the  mortgage,"  but  not  stating  the  rate  of  in- 
terest on  the  judgment,  or  any  other  fact  showing  that  the  amount 
tendered  was  not  sufficient,  is  good  upon  objection  for  the  first  time 
in  the  Supreme  Court.  Soiee  v.  Huff,  422 

10.  Exhibite, — Where  a  written  instrument  is  the  foundation  of  a  pleadins 
and  is  made  an  exhibit,  its  statements  will  control  the  allegations  01 
the  pleading.  Avery  v.  Doughertyy  449 

11.  Evidence. — There  is  a  distinction  between  inferences  in  matters  of 
pleading  and  evidence ;  in  pleading,  facts  must  be  positively  alleged 
and  notninp;  except  matters  of  law  left  to  inference,  while  in  con- 
sidering evidence  inferences  of  fact  may  be  made  by  the  triers  of 
the  case.  lb, 

12.  Complaint  b^ore  Justice  of  Peace. — Bee  Adjudicaia.—T\ie  complaint  in 
an  action  commenced  before  a  justice  of  the  peace  is  sufficient  if  it 
will  inform  the  defendant  of  the  nature  of  the  cause  of  action,  and  if 
a  judgment  thereon  may  be  used  as  a  bar  to  another  action  for  the 
same  cause.  Wettem  U.  Tel.  Co.  v.  Huff,  535 

13.  Same. — Jinn*  InteretL — Parties. — Where  it  appears  from  the  complaint 
that  the  plaintiffs  are  iointly  interested  in  the  cause  of  action  stated, 
they  are  properly  joinea  as  co-plaintiffs.  lb. 

14.  Complaint  on  Aooownl. — Deo&denttf  Estates. — A  complaint  by  an  executor 
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upon  an  itemUed  accounti  alleging  that  the  defendant  is  indebted  to 
the  plaintiff  in  a  certain  sum  oT  money  for  the  rent,  use  and  occupa- 
tion of  certain  land  belonging  to  his  decedent,  is  good  on  demurrer 
for  the  want  of  facta.  Ketcham  y,  BarbouTf  57S 

PLEDGE. 

Bxgjhi  <4  IMgee  to  Poeaemon,  —  ChaiUU  Mortgage,  —  A  pledgee  of  peivonal 
property  has  a  right  to  hold  noesession  of  the  property  pledged  to  him,, 
and  he  can  not  be  rightfully  deprived  of  possession  under  a  chattel 
mortgage  executed  after  the  property  was  pledged  to  him. 

Deeter  v,  SeOers,  4^ 
POLICE  REGULATION. 
See  CoNsmruTiONAii  Law,  4  to  6. 
PRACTICE. 
See  Attachment;  Bastardy;  Continuance;  County  Commissioners,, 
3;  Criminal  Law;  Demurrer  to  Evidence;  Drainage;  Evi- 
dence, 5,  8 ;  Habeas  Corpus  ;   Instructions  to  Jury,  3,  4,  6,  7 ; 
Libel,  5 ;  Partibu  ;  Partition  ;  Pleading  ;   Promissory  I^ote,  3 ; 
Railroad.  1 ;  Receiver,  2  to  5 ;  Special  Verdict  ;  Statute  op 
Frauds  ;  Superior  Court,  2 ;  Supreme  Court. 

1.  Pttading, — HarnUen  Error. — It  is  not  an  available  error  to  sustain  a 
demurrer  to  a  paragraph  of  answer  setting  up  facts  specially  which 
are  admissible  under  the  general  denial,  also  pleaded. 

Maaon  v.  Masm,  3S 

2.  Same,  —  Where  two  paragraphs  of  reply,  substantially  alike,  are  di- 
rected to  the  same  paragraph  of  answer,  it  is  not  an  available  error  to 
sustain  a  demurrer  to  one,  even  if  good.  lb. 

3.  Objection  to  Eoidence,—An  objection  to  evidence  on  the  ground  that  it  i» 
incompetent,  without  stating  in  what  its  incompetency  consists,  is  too- 
general  to  raise  any  question  for  the  Supreme  Court 

Indiana,  etc.,  R.  W,  Co,  v.  Cook,  ISS 

4.  Same. — Open  and  Qose. — AppropriaUon  (^  Land /or  Bailroad, — In  a  pro- 
ceeding instituted  by  a  railroad  company  to  appropriate  land  for  th& 
construction  of  its  road,  on  appeal  to  the  circuit  court  taken  by  botb 
parties  by  the  filing  by  each  oi  exceptions  to  the  assessment  of  dam- 
ages, the  land-owner  has  the  right  to  the  open  and  close.  lb. 

5.  Same, — TniUrueliow  to  Jury, — When  instructions  taken  together  state- 
the  law  of  the  case  correctly,  the  fact  that  one  clause  therein,  considered 
separately,  is  doubtful  or  erroneous,  will  not  constitute  ground  for  re- 
versing the  judgment  76. 

6.  Demurrer, — Harmleaa  Error. — There  is  no  available  error  in  sustaining 
a  demurrer  to  a  paragraph  of  pleading,  if  the  party  pleading  such  par- 
agraph has  in  any  other  form  the  full  benefit  of  the  matters  therein 
pleaaed.  Luntz  v.  Greve,  I7S 

7.  Jury  Trial.  —  Verdict,  —  A  party  upon  whose  demand,  resisted  by  the 
other  party,  a  cause  in  equity  is  tried  by  jury  which  should  have 
been  tried  by  the  court,  will  not  be  permitted  afterwards  to  question 
the  mode  of  trial,  and  as  to  him  the  verdict  will  be  treated  in  all  re- 
spects as  if  the  case  were  at  law,  and  judgment  entered  accordingly. 

Dawaon  v.  Shirky  184 

8.  Pleading, — Error, — Demurrer. — The  overruling  of  a  demurrer  for  want 
of  sufiScient  facts  to  one  bad  paragraph  of  a  complaint  is  a  fatal  error^ 
unless  it  clearly  appears  that  the  judgment  for  tne  plaintifi^  was  based 
upon  another  paragraph.  Kowe  v.  Peabody,  IBS' 

9.  Joint  Aagignmeni  (^  Error, — A  joint  motion  for  a  new  trial,  or  a  joint 
assignment  of  error,  must  be  good  as  to  all,  or  it  is  not  good  as  to  any. 

Boyd  V.  Anderaon,  917 
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10.  &ifiie. — Attacking  OompktiiU  After  FerdteC.— Ag  to  the  rale  to  be  applied 
when  a  complaint  is  assailed  for  the  first  time  after  verdict,  see  baUi" 
more,  etc,  R  IL\Oo,  y.  Kreiger,  90  Ind.  380,  and  StockweU  v.  Siate,  ex  rd,^ 
101  Ind.  1,  and  cases  there  cited.  lb. 

11.  Notice  by  Publieaiion.-—AffidaviL--'CkueCritieiaed  and  Dutingvidted.— The 
statute  does  not  contemplate  a  full  statement  of  the  cause  of  action 
in  an  affidavit  for  publication,  and  an  affidavit  which  states  that  there 
is  a  cause  of  action  in  the  plaintiffs  against  the  defendants,  that  it  is 
connected  with  a  contract,  and  that  the  defendants  are  non-residents, 
is  not  so  defective  as  to  render  the  notice  by  publication  void.  Fon- 
taine y.  Houston,  68  Ind.  316,  criticisea  and  distinguished. 

Field  y.  Malone,  251 

12.  Failure  to  Amen  Nominal  Damages. — A  judgment  will  not  be  reversed 
because  of  a  failure  to  assess  or  allow  merely  nominal  damages. 

Marsk  v.  Thompeon,  27^' 

13.  Special  Finding.^ Request. — Where  the  special  finding  states  that  **  the 
court,  at  the  request  of  the  defendants,  makes  a  special  finding  of  facts- 
and  conclusions  of  law,"  it  is  not  necessary  that  the  request  should 
appear  elsewhere  in  the  record.  Bodkin  v.  Merity  29S 

14.  Same. — Harmless  Error, — It  is  better  to  keep  the  special  and  general 
findings  separate,  but  where  no  injury  is  done  by  combining  them,, 
the  error  will  be  deemed  a  harmless  one.  Jb. 

15.  Bills  (^  Exeq)tioiw.~Bi\\B  of  exceptions  must  be  signed  by  the  judder 
and  filed  within  the  time  limited.    LaBose  y.  Logansport  Na^l  B'kf  S32 

16.  Exceptions  to  Conclusions  </  Law, — Where  exceptions  to  conclusions  of 
law  upon  facts  specially  found  are  taken  before  any  other  step  in  the 
cause  oy  the  excepting  party,  this  is  sufficient,  although  preceded  by 
motions  by  opposite  party.  Helms  y.  Wagner,  S85 

17.  iSatm«.--By  excepting  to  conclusions  of  law  alone  the  facts  are  ad- 
mitted to  have  been  correctly  found.  lb, 

18.  Emdenee.—  Witness.— Supreme  CourL — A  mere  ofier  to  prove  a  fact  by 
a  witness,  without  asking  any  question  to  elicit  it,  is  not  sufficient  ta 
present  any  question  to  the  Supreme  Court  upon  a  ruling  rejecting 
the  evidence.  Beard  v.  Lofton,  J^ 

19.  Defect  of  Parties, —  Waiver. — An  objection  on  account  of  a  defect  of 
parties,  if  not  taken  by  demurrer  or  answer,  as  provided  by  sections 
339  and  343,  R.  S.  1881,  is  waived.  Atkinson  v.  Mott,  4S1 

20.  Sj^sdal  Finding.— Bemedy  where  there  is  Failure  to  Find  all  Facts. — 
Venire  de  Novo. — New  Trial. — Where  the  special  finding  fails  to  find 
all  the  facts  established  by  the  evidence,  the  remedy  is  by  a  motioD 
for  a  new  trial,  and  not  by  a  motion  for  a  venire  de  novo. 

Deeter  v.  Sellers,  4^ 

21.  Harmless  Error. — An  error  of  the  trial  court  in  ruling  upon  demur- 
rers, which  runs  through  the  record  and  is  repeated  in  instructions  to 
the  jury,  is  not  a  harmless  error. 

Cunningham  v.  Evansville,  etc^  R.  B  Co.,  JiPfS 

22.  r/wy. — 3ii8C<mdiid  q^.— Where  the  trial  court  hears  affidavits  and  coun- 
ter-affidavits upon  a  charge  of  misconduct  of  the  jury,  its  decision,  if 
supported  by  evidence,  will  not  be  disturbed.         Modges  v.  BaUs^  4^4 

23.  Bejection  of  Supplemental  Complaint.—  New  TrinL — Supreme  Court.— The  re- 
jection 01  a  supplemental  complaint  is  not  a  cause  for  a  new  trial, 
bdt  such  ruling  belongs  to  the  class  of  cases  embracing  motions  ta 
strike  out,  to  make  more  specific,  etc.,  and  must  be  presented  to  the 
Supreme  Court  accordingly.  Ringgenberg  v.  Hartman,  5S7 

2A.  Same. — Evidence. — Where  the  record  fails  to  show  what  it  is  proposed 
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to  prove  by  a  witness,  there  is  do  available  error  in  sustaining  an  ob- 
jection to  a  question  propounded  to  him.  76. 

25.  Same, —  Objection  to  Evidence.*— BiU  of  Exception*. — It  is  not  enough  to 
state  in  general  terms  that  testimony  is  incompetent;  but  the  grounds 
of  objection  must  be  specifically  stated  and  embodied  in  a  bill  of  ex- 
ceptions. Ih. 

26.  Special  Finding. — Record. — A  special  finding  of  facts,  with  conclusions 
01  law,  made  at  the  request  of  a  party  and  sirned  by  the  judge,  is  a 
part  of  the  record  without  an  order  of  court.    Matthews  v.  Goodnehf657 

PRESUMPTION. 
See  Ck)NTBACT,  8;  Criminal  Law,  19;  Judgment,  4;  Jubisdiction,  5 ; 

Receiver,  5. 

PRINXIPAL  AND  AGENT. 
See  Contract,  12 ;  Evidence,  9 ;  Replevin. 
Ostenaible  Authority  of  Agent. — If  a  principal  holds  out  an  agent  as  possessing 
authority  to  control  a  shop  or  place  of  business,  and  a  third  person 
acts  upon  the  faith  of  the  appearances  so  created,  the  principal  may  be 
bound  by  the  acts  of  such  agent  within  the  scope  of  such  ostensible  au- 
thority, although,  as  between  the  agent  and  his  employer,  no  such 
authority  in  fact  existed.  Over  v.  Sehiffliingf  191 

PRINCIPAL  AND  SURETY. 
See  Justice  of  the  Peace  ;  Married  Woman  ;  Promissory  Note,  4,  5. 

1.  Control  qf  8wrety.—T)ie  engagement  of  a  surety  is  a  direct  original 
agreement  with  the  obligee  that  in  the  event  his  princii>al  fails,  he  will 
perform  the  original  obligation;  and  whether  it  is  entered  into 
jointly  with  the  principal  or  separately,  the  extent  and  character  of 
the  obligation  are  the  same  as  to  both,  depending  only  upon  the  form 
in  which  it  is  expressed.  La  Moae  v.  Loganaporl  NalH  Bank,  SSS 

2.  Same. — Contract  of  Ouarantor — The  contract  of  obli^rs,  whether  en- 
tered into  separately  or  jointly  with  the  principal,  if  by  its  terms  it 
appears  that  the  principal  is  separately  bound  by  an  original,  inde- 
pendent contract,  to  which  the  contract  for  security  is  collateral,  and 
the  obligors  agree  therein  that  the  principal  will  pay  or  perform  ac- 
cording to  his  original  engagement,  and  that  they  will  answer  for  his 
default  in  the  event  of  failure,  is  a  contract  of  guaranty.  lb. 

3.  Sunie. — Bond  cf  Bank  Cashier  is  Contract  </  Quaranty. — The  contract  of 
the  sureties  in  the  bond  of  a  bank  cashier,  conditioned  for  the  faithful 
discharge  of  his  duties  by  such  cashier,  is  a  contract  of  guaranty. 
Elliott,  J.,  and  Zollars,  J.,  dissent  from  this  proposition.        .    lb. 

4.  Same. — Notice  of  Default. — Matter  of  Defence. — A  failure  to  give  notice 
to  guarantors  of  the  default  of  their  principal,  except  in  cases  gov- 
erned by  commercial  rules,  is  a  matter  of  defence,  and  resulting  dam- 
ages must  concur  with  such  failure  in  order  to  work  a  discharge.   lb. 

5.  Same, — Comptaini. — Failure  to  Aver  Notioe  of  D^aulL — A  complaint  upon 
a  contract  of  continuing  guaranty  is  not  subject  to  demurrer  because 
of  its  failure  to  aver  notice  of  the  default.  lb. 

6.  Same. — Liability  of  Cashier. — Access  to  Funds  by  Others. — ^Where  by  a  by- 
law of  a  bank  its  cashier  is  made  responsible  for  the  funds  and  valu- 
ables of  the  bank,  it  can  not  be  implied  that  his  bond  would  not  be- 
come operative  until  all  the  other  officers  and  employees  were  denied 
access  to  such  funds  and  valuables,  nor  that  he  is  responsible  for  losses 
which  may  occur  through  the  delinquencies  of  others.  lb. 

7.  Same. — Conxideroiion. — Approval  of  Bond  afler  Appointment. — The  bond 
of  a  bank  cashier,  executed  and  approved  two  weeks  after  he  enters 
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upon  his  duties,  is  upon  sufficient  consideration,  and  is  operative,  at 
least  from  the  date  ot  its  approval.  .  lb. 

8.  Saane.— Knowledge  by  Employer  t^  Miactmduet  ^  Employee, — Belease  of  Guar- 
anior, — The  knowledge  by  an  employer  of  the  misconduct  of  an  em- 
ployee, whose  conduct  and  fidelity  have  been  guaranteed  by  another, 
which  will,  if  concealed,  release  the  guarantor,  must  relate  to  the  ser- 
vice in  which  the  employee  is  engaged,  and  must  be  something  more 
than  mere  moral  delinquency,  unconnected  with  the  subject-matter 
of  the  guaranty.  J  />. 

9.  Same.— Mevocatimi  ftf  Guaranty. — A  continuing  contract,  guaranteeing 
the  fidelity  of  a  bank  cashier,  may  be  revoked  by  the  guarantors  with- 
out cause,  upon  proper  notice,  but  the  right  must  be  exercised  reason- 
ably. /6. 

PBIVILEGED  OOMMUNICATION. 
See  Continuance  ;  Evidence,  1 ;  Libel,  1 ;  Witness,  2. 

PROMISSORY  NOTE. 
See  Instructions  to  Jury,  5 ;  Married  Woman  ;  Schools,  5  to  8 ;  School 

Ck)MMISSIONERS,  1,  4. 

1.  Cormderaiian, — Failure  of. — Pleading, — To  a  complaint  upon  a  promis- 
sory note,  an  answer  that  the  sole  consideration  was  the  conveyance 
by  deed,  with  covenants,  of  a  tract  of  land  to  which  the  plaintifi" 
had  no  title  whatever,  but  falsely  and  fraudulently  represented  that 
he  had  a  good  title,  which  he  knew  to  be  false,  upon  which  the  de- 
fendant refied,  is  bad  on  demurrer.  Gi^vbbs  v.  Barber^  ISl 

2.  Joint  Makers. — Gongideration. — Separate  D^enoe. — Answer. — One  of  the 
joint  makers  of^  a  {>romissory  note  can  make  the  defence  that  as  to 
nira  such  note  is  without  consideration,  and  an  answer  by  him,  ad- 
mitting the  signing  of  the  note,  but  alleging  that  *'  as  to  him  it  was 
executed  without  any  consideration  whatever,"  is  good.  Anderwn  v. 
Meeker,  31  Ind.  245,  and  Bingham  y.  KimbaU,  33  Ind.  184,  distin- 
guished. Moyer  v.  Brand,  301 

3.  Same, — Fteading. — Pradice. — Harmless  Error. — If  a  separate  answer  by 
one  of  several  defendants  goes  to  the  merits  of  the  case,  and  is  such 
that  the  proof  of  it  will  defeat  a  recovery  by  the  plaintiff,  it  will  en- 
ure to  the  benefit  of  the  other  defendants;  but  this  rule  will  not 
render  harmless  an  error  in  sustaining  a  demurrer  to  an  answer  by 
one  of  such  other  defendants  who  has  the  right  to  answer  and  defend 
separately.  lb.  • 

4.  Surety, — Forged  Signature.—  Aceeptanee  without  Notice. — When  the  name 
of  one  of  two  or  more  obligors  on  a  note  is  forged,  the  supposed  co- 
obliKor.  though  a  surety  only,  and  though  he  signed  in  the  belief  that 
the  forged  name  was  genuine,  is  nevertheless  bound,  if  the  payee  ac- 
cepted the  note  without  notice  of  the  forgery.  Hunter  v.  Fitxmaurieey  44^ 

5.  Same. — Agency. — The  fact  that  the  maker  of  a  note,  at  the  mutual  de- 
sire and  request  of  the  proposed  payee  and  surety,  takes  it  to  ob- 
tain the  signature  of  an  additional  surety,  does  not  constitute  him  the 
agent  of  such  payee.  76. 

6.  Same!^Innoeent  Parties. — Where  one  of  two  innocent  parties  holds 
the  legal  obligation  of  the  other,  and  the  law  can  not  divide  the  loss, 
he  IB  in  the  situation  of  advantage  who  holds  the  obligation.  lb. 

PROSTITUTION. 
See  Criminal  Law,  3  to  6. 

PUBLIC  POLICY. 
See  Mechanic's  LncN. 
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QUIETING  TITLE. 
See  Taxes,  9.      . 
Ijfed  qf  Decree, — Eoidenee, — A  decree  quieting  title  cats  ofTall  liens  not  pro- 
tected by  proper  provisions  in  the  decree,  and  in  order  to  prevent  this 
result  a  defendant  in 'a  suit  to  quiet  title  has  a  right  to  provd  the 
character  of  a  lien  held  by  him.  Waikins  v.  Winings,  3S0 

RAILROAD. 
See  Majsteb  and  Servant;  Negligence;  Practice,  4. 

1.  Anmalf,—  Fencing. — Complavnt, —  Defect  Cured  by  VerdieL — In  a  com- 
plaint against  a  railroad  company  to  recover  the  value  of  stock  killed^ 
it  is  necessary,  to  be  good  on  demurrer,  to  aver  that  the  railroad  was- 
not  fenced  at  the  point  where  the  animals  entered ;  but  where,  in- 
stead of  such  averment,  it  is  alleged  that  the  road  was  not  fenced  at 
the  point  where  the  animals  were  killed,  the  defect  is  cured  by  verdict. 

LouiwiUe,  etc.,  R,  W.  O).  v.  Ooodbar,  59e 

2.  Same, —  PrioaU  Oate. —  Animals  Enieiing  Upon  Track  by, — A  railroad 
company  is  not  liable  to  pay  for  animals  that  enter  upon  its  track 
through  a  gate  maintained  by  the  owner  for  his  own  accommodation. 

REAL  ESTATE. 

See  DiiX^EDENTs'  EerrATBS,  1  to  3;  Deed;  Drainage;  Fraudulent  Ck>N- 
VEYANCE ;  Husband  and  Wife  ;  Jurisdiction,  3 ;  Landlord  ani> 
Tenant  ;  Married  Woman,  3  to  7 ;  Partition  ;  Party  Wall  ; 
Quieting  Title;  Real  Estate,  Action  to  Rboover;  SHERrFF*& 
Sale;  Swamp  Lands;  Trusts;  Vendor  and  Purchaser;  Will. 
TUle  to. — Evidence, — Color  q/"  Title. — A  party  in  possession  has  aright  to  give 
in  evidence  a  sheriff's  deed  although  the  decree  on  which  it  is  founded 
may  not  be  valid,  for  a  void  deed  may  give  color  of  title. 

WaiHns  v.  Wininys,  SSO 
REAL  ESTATE,  A(mON  TO  RECX)VER. 
See  Husband  and  Wife;  Subrogation,  3;  Swamp  Lands. 

1.  TenanU  in  Common. — Eviction. —  Undivided  InUi-esl, — Right  to  Recover, — 
One  tenant  in  common  who  is  wrongfully  evicted  by  a  cotenant  may 

^         maintain  an  action  of  ejectment  to  recover  his  undivided  share  of  the 
land.  Fi-akee  v.  JSWiotf,  47 

2.  Same, — Statute  of  Limitations. — In  actions  for  the  recovery  of  the  posses- 
sion of  real  estate,  the  statutory  limitation  is  twenty  years.  lb, 

RECEIVER. 
.See  Judgment,  3 ;  Sheriff's  Sale,  2. 

1.  Jw^isdiciion.— Judge  in  Vaoaticn.—A  judge  can  exercise  in  vacation  only 
such  limited  powers  as  may  be  specially  granted  bv  statute,  and  his  ju- 
risdiction must  affirmatively  appear  of  record.   Piesdey  v.  Harrison,  14 

2.  Same. — Appointment  of, — If  a  judge  in  vacation  may  appoint  a  receiver 
where  no  process  has  issued  and  no  appearance  has  l^een  made  to  an 
action,  but  the  person  named  as  defendant  in  a  complaint  has  volun- 
tarily appeared  to  a  motion  made  before  the  judge  for  the  appointment 
of  a  receiver,  still  a  judge  has  no  power  to  make  such  an  appoint- 
ment, where,  hecause  of  the  want  of  the  issue  of  process  and  the  want 
of  an  appearance,  no  action  is  pending,  and  sucn  defendant  has  not 
himself  appeared,  in  person  or  by  attorney,  to  such  motion.  lb. 

8.  Same. — Appearance. — Plaintiff  Can  Not  Amearfor  Defendant, — The  filing 
and  delivery  to  the  judge  by  the  plaintiff  of  papers  purporting  to  be 
signed  by  the  defendant  can  not  constitute  an  appearance  by  the  de- 
fendant to  the  action  or  to  the  plaintiff's  motion  lor  a  receiver.      lb. 
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4.  Same.-'BaartnerB.^MiiiiuU  Request  for  Beeeiver,—A  receiver  can  be  ap- 
pointed only  in  a  proceeding  where  there  are  adyerse  parties.  Part- 
ners can  not,  without  any  sait  pending  between  them,  obtain  the  ap- 
pointment of  a  receiver  of  their  property  by  their  mutual  request 
therefor,  one  putting  his  request  in  the  form  of  a  complaint  against 
the  other,  and  the  latter  his  consent  in  the  form  of  an  answer  to  such 
complaint.  /&• 

4S.  Same.—CoUaieral  ^Oadt.— Where,  from  an  inspection  of  the  record,  it 
affirmatively  api>ears  that  do  jurisdiction  of  the  person  was  acquired, 
no  presumption  in  favor  of  the  judgment  as  against  a  collateral  at- 
tack will  l^  indulged.  lb. 
KEDEMPllON. 
See  MoRTGAOE,  1 ;  Sheriff's  Sale;  Taxes,  8  to  10. 

REFOKMATION  OF  DEED. 
See  Deed,  4,  5 ;  Vendor  and  Purchaser,  4. 

RENT. 
See  Landlord  and  Tenant,  1 ;  Sheriff's  Salb. 

REPLEVIN. 
See  JusncB  of  the  Peace. 
Demand. — AgenL — Where  there  is  a  tortious  taking  of  personal  property, 
no  demand  is  necessary,  but,  where  a  demand  is  necessary,  it  is  suffi- 
cient to  make  it  of  the  agent  in  possession  of  the  property. 

Deeier  v.  SdUn,  458 
RES  ADJUDICATA. 
See  Decedents'  Estates,  1,  2 ;  Highway,  4 ;  Partition,  1 ;  Pleading, 

12;  Trespass,  4. 
Deddon  an  Former  Appeal. — The  general  rule  is  that  a  decision  on  appeal 

Sovems  the  case  throughout  all  its  subsequent  stages,  but  this  rule 
oes  not  apply  to  merely  incidental  or  collateral  questions;  it  ap- 
plies to  such  questions  only  as  were  presented  for  decision,  and  were 
decided  as  essential  to  a  just  disjposition  of  the  pending  appeal. 

Union  School  Toumship  v.  FirM  NcUH  Bank,  4^4 

RESERVATION. 

See  Vendor  and  Purchaser,  8. 

RESPONDEAT  SUPERIOR. 

See  City,  5 ;  Master  and  Ssbvant. 

REVOCATION. 

See  Principal  and  Surety,  9. 

RIGHTS  AND  REMEDIES. 

See  Sheriff's  Sale,  6. 

RULE  OF  COURT. 

See  Change  of  Venue,  1. 

SALE. 

See  CoNanrunoNAL  Law,  3;  Decedents'  Estates,  1  to  3;  Sheriff's 
Sale;  Subrogation;  Taxes. 

SCHOOL  COMMISSIONERS. 

1.   CUy.^Sehool  Obmmtmioners  in  OUies  of  SOfiOO.^Powere  tf.-SuOuU  Ckm^ 

aerued—The  5th  clause  of  section  4460,  R  a  1881,  gives  to  boards 

of  school  commissioners  in  cities  of  30,000  or  more  inhabitants,  power 

to  contract  for  the  erection  and  completion  of  school-houses,  and  to 
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agree  to  pay  therefor  partly  in  cash  and  partly  on  time,  and  to  make 
and  deliver  their  promissory  notes  for  the  deferred  payments,  which  are 
valid  obligations,  and  binding  upon  the  school  corporation,  notwith- 
standing the  fact  that  there  may  oe  at  the  time  outstanding  bonds  to 
the  amount  of  $100,000,  issued  and  sold  under  the  8th  clause  of  said 
section,  to  secure  loans  in  anticipation  of  the  revenue,  for  building 
school-houses,  and  that  such  money  had  been  disbursed  for  that  pur- 
pose. FaUntt  V.  Boau'd  qfJSchool  Comm'rs,  etc.,  2SS 

2.  Same, — Diaeretion  of  OommiaUmers, — The  powers  conferred  upon  such 
board  by  the  5th  clause  of  section  4460  are  limited  only  by  the  ed- 
ucational wants  of  the  school  corporation  under  the  board's  control, 
in  the  exercise  of  a  sound  and  reasonable  discretion.  lb, 

8.  SafM.—The  8th  clause  of  section  4460,  B.  S.  1881,  was  not  intended  to 
be  and  is  not  a  limitation  upon  the  general  powers  conferred  upon 
the  board  of  school  commissioners  by  the  5th  clause  of  such  section. 
It  confers  additional  and  extraordinary  power  not  conferred  upon 
school  corporations  generally,  and  the  proviso  therein  contained  is  a 
limitation  only  upon  the  board's  exercise  of  such  additional  and  ex- 
traordinary power.  1 6. 

4.  Same, — JVomtMory  Notes. — Promissory  notes  executed  by  such  board 
of  school  commissioners,  in  settlement  of  its  just  debts  fairly  con- 
tracted for  the  legitimate  purposes  of  the  school  corporation,  do 
not  come  within  the  purview  of  the  8th  clause  of  section  4460,  R. 
S.  1881,  or  of  the  proviso  thereof.  /6. 

SCHOOL-HOUSE. 
See  Mechanic's  Lien  ;  School  Commissionebs,  1. 

SCHOOLS. 
See  School  Commibbionbbs  ;  Township  Trustee. 

1.  ConMudonal  Law, — TaaxUion, — Slaiule, — The  statu te  empowering  the 
school  trustees  of  cities  to  levy  a  tax  for  tuition  purposes  is  constitu- 
tional. Booifuon  ▼.  Schenidt,  S07 

2.  Same. — Local  Taxation. —  Untformity  <^  Statutes,— Oeherai  Lotus, — Ddega- 
turn  of  Bower.— \i  is  competent  for  the  Legislature  to  delegate  the 
power  of  assessing  taxes  for  local  school  purposes  to  the  inhabitante 
of  the  various  localities,  but  the  provisions  of  the  law  providing  for 
such  local  taxation  must  be  open  to  all  school  corporations  of  like 
character,  and  the  statute  must  be  general  in  its  nature  and  opera- 
tion. 76. 

8.  Saane, — Legislative  Power. — The  provision  of  the  Constitution,  art8,sec.  1 : 
**  Knowledge  and  learning,  generally  diffused  throughout  a  commu- 
nity, being  essential  to  the  preservation  of  a  free  government,  it  shall 
be  the  duty  of  the  General  Assembly  to  encourage,  by  all  suitable 
•  means,  moral,  intellectual,  scientific,  and  agricultural  improvement, 
and  to  provide,  by  law,  for  a  ffeneral  and  uniform  system  of  common 
schools,  wherein  tuition  shall  be  without  charge,  and  equally  open  to 
all,"  does  not  require  the  Legislature  to  levy  all  school  taxes,  nor 
prohibit  it  from  providing,  by  a  ^neral  law,  for  the  levying  of  school 
taxes  by  the  local  school  authorities.  lb, 

4.  Same, — Oeneral  Laws, —  Uniform  System  of  Schools, — A  system  that  secures 
to  all  the  various  subdivisions  of  the  State  equal  and  uniform  rights 
and  privileges,  leaving  onlv  to  the  local  autnorities  the  right,  under 
the  law,  to  govern  the  local  school  affairs,  is  a  general  and  uniform 
system,  and  a  law  providing  such  a  system  is  a  general  law  within  the 
meaning  of  the  Constitution.  lb, 

5.  Corporation, — iVomtawry  Note, — BanL  — IkpotUs, — Where  the  trustee  of 
a  school  corporation  executes  promissory  notes  in  the  name  of  the 
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corporation,  deposits  the  money  in  his  own  name,  and  draws  it  out 
upon  checks  signed  by  himself  as  an  individual,  he  becomes  the  cred- 
itor of  the  bank  for  such  deposits,  and  the  transaction  is  one  between 
the  bank  and  its  depositor.       Union  School  Tp  y.  Fir^L  Nafl  Banky  4^4 

6.  Same. — AiUhorUy  of  Trustee  to  Borrow  Money, — The  trustee  of  a  school 
corporation  has  no  authority  to  borrow  money  and  execute  promis- 
Bory  notes  therefor  in  the  name  of  the  corporation.  lb. 

7.  Same, — LiabiiUy  </ Corporation, — Subrogation. — Where  the  school  trustee 
borrows  money  and  executes  notes  therefor  in  the  name  of  the  school 
corporation,  tne  corporation  will  be  liable  if  the  money  is  actually 
used  for  the  payment  of  legitimate  claims  against  the  corporation,  and 
the  circumstances  are  such  as  make  it  equitable  that  the  lender  should 
be  subrogated  to  the  rights  of  the  persons  whose  claims  the  borrowed 
money  paid.  Jb, 

8.  Same, — No  Liability  where  Trustee  has  School  Funds  in  his  Hands, — Subro- 
gation,— Where  the  trustee  has  money  in  his  hands  derived  from  the 
school  revenues  or  funds,  the  lender  of  money  can  not  be  subrogated 
to  the  rights  of  the  persons  holding  claims  against  the  school  corpora- 
tion, lb. 

9.  Same, —  Authority  of  School  Trustee  Statutory.  —  Duty  of  Persons  Dealing 
with  Him  to  Ascertain  the  Extent  of  his  Authority, — A  school  corporation 
is  one  of  very  limited  powers;  the  authority  of  the  trustee  is  purely 
statutory,  and  all  who  deal  with  him  must,  at  their  peril,  ascertain 
the  extent  of  his  authority.  lb, 

10.  Same, — EstoppeL — Public  and  Private  Corporations, — ^There  is  an  essen- 
tial difference  between  public  and  private  corporations,  for  the  oflScers 
of  the  former,  exercising  statutory  powers,  can  not  bind  the  corpo- 
ration by  estoppel  where  the  acts  relied  upon  as  creating  the  estoppel 
are  beyond  the  scope  of  the  authority  vested  in  such  officers.  i  6. 

SECKET  SOCIETY. 
See  Insurance. 
SEDUCTION. 

1.  Complaint. — Previous  Chastity. — Eelianee  on  P-omises. — Averments  of  pre- 
vious chastity,  or  good  repute  for  chastity,  and  that  the  plaintiff  re- 
lied on  the  defendant's  promises,  are  not  essential  in  a  complaint  by 
an  unmarried  woman  for  her  own  seduction.  Hodges  v.  BaleSy  404 

2.  Same, — Averments  as  to  Means  of  Seduction, — A  complaint  alleging,  sub- 
stantially, that  the  defendant  was  the  plaintiff's  suitor,  and  that  by 
his  attentions  and  professions  of  affection  he  gained  her  confidence 
and  importuned  and  persuaded  her  to  have  sexual  intercourse  with 
him,  and  that  she,  by  reason  of  her  confidence  in  and  love  for  him, 
yielded,  etc.,  and,  also,  that  by  promisinp^  to  marry  plaintiff  the  de- 
fendant seduced  and  debauched  her,  sufficiently  describes  the  means 
of  the  seduction.  lb, 

8.  Same, — Coercion. — Demurrer. — That  it  remains  uncertain  from  a  para- 
graph of  complaint,  whether  the  intercourse  was  had  by  means  of  force 
or  by  arts  which  amount  to  seduction,  or  both  combined,  is  not  ground 
for  demurrer.  Tb, 

4.  Same. — Evidence. — For  a  consideration  of  evidence  held  sufficient  after 
verdict  to  support  a  charge  of  seduction,  notwithstanding  an  element 
of  coercion,  see  opinion.  /6.. 

SET-OFF. 
See  Landlord  and  Tenant,  1 ;  Sheriff. 
SEWERS. 
See  City. 
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SHELLEY'S  CASE. 
See  Deed,  1. 
SHERIFF. 
See  Sheriff's  Sale;  Subbogatiok. 
JSubrogaHon. — Off^a,— Judgment.—  Void  JSre«i/«m.— Where  a  sheriff,  upon  a 
void  execution,  collects  the  amount  of  a  valid  judgment  and  oajs  it 
over  to  A.y  the  judgment  plaintiff,  and  subset^uently  the  judgment 
defendant  obtains  a  judgment  against  such  sheriff  for  the  recovery  of 
the  money  so  collected,  such  sheriff  is  subrogated  to  the  rights  of  A., 
and  is  entitled  to  offset  that  judgment  against  the  one  against  him, 
or  to  have  execution  upon  it,  at  his  option.    Sec.  1214,  R.  S.  1881. 

QilLUU  V.  HUl,  5S1 
SHERIFF'S  SALE. 
See  MoBTOAGE,  1,  3;  Subrogation. 

1 .  Redemption  of  Real  EataU,— Landlord  and  TenunL—RentSj  Right  to, — SUU- 
ute  Construed, — A.  and  wife  executed  a  mortfase  to  B.  in  1878,  upon 
real  estate.  The  mortgage  was  foreclosed  and  the  land  sold  in  1880. 
The  purchaser  transferred  the  sheriff's  certificate  to  C.  A  short  time 
before  the  foreclosure,  A.  had  given  to  his  wife,  for  her  own  use,  the 
rents  of  a  mill  situated  upon  the  mortgaged  land.  Before  the  fore- 
closure also,  the  wife  leased  the  mill  to  D.  After  G.  became  the  owner 
of  the  certificate  he  notified  D.  to  pay  the  rent  to  him,  which  he  did 
thereafter.  The  land  not  having  been  redeemed,  C.  procured  a  sher- 
iff's deed  in  1882.  Action  by  the  wife  against  D.  for  the  rent  during 
tlie  year  allowed  for  redemption. 

Htldy  that  the  redemption  law  of  1861,  in  force  when  the  mortgage  was 
executed,  entered  as  a  silent  factor  into,  and  became  a  part  of,  the  con- 
tract between  A.  and  B.,  and  that  a  subsequent  law  wiU  not  be  allowed 
to  materially  alter  or  affect  their  rights  under  the  contract. 

Heldy  also,  that  under  the  redemption  law  of  1861,  the  tenant,  D.,  would 
not  have  been  liable  to  C,  but  to  the  wife,  for  the  rent ;  but  under  the 
redemption  law  of  1879,  D.  was  liable  to  C. 

Hdd^  also,  that  the  liability  of  D.  was  fixed  by  the  law  of  1879,  and  under 
that  law  he  was  liable  to  C,  the  owner  oi  the  sheriff's  certificate,  and 
not  to  the  wife  of  A.    That  law  made  him  the  tenant  of  O. 

Bryson  ▼.  JlfeOeory,  2 

2.  Same,^Objecl  </  Redemption  Law  of  186 L — -Beceit^r.— The  main  object  of 
the  redemption  law  of  1861  was  to  enable  the  judgment  debtor,  by 
the  use  of  the  rents  and  profits,  to  redeem  his  property,  and  at  the  same 
time  save  the  purchaser  from  loss,  and  hence  the  proviso  that  if  the 
premises  were  not  redeemed,  the  judgment  debtor  should  be  account- 
able to  the  purchaser  for  the  reasonable  rents  and  profits ;  and  hence, 
too,  the  rulings  that  in  certain  cases  a  receiver  would  be  appointed 
to  collect  the  rents  and  hold  them  for  the  purchaser  in  case  the  prem- 
ises were  not  redeemed.  /6. 

3.  Same.—Redem'ption  Law  <^  1879.^The  main  object  of  the  law  of  1861 
was  accomplished  bv  the  law  of  1879,  by  requiring  the  judgment 
debtor,  if  he  occupied  the  premises  and  did  not  redeem,  to  account 
to  the  purchaser  for  the  reasonable  rents,  and  by  allowing  the  pur- 
chaser to  collect  the  reasonable  rents  in  the  first  instance  from  other 
occupants  of  the  premises,  and  keep  them  if  the  premises  were  not 
redeemed,  and  if  tney  were  redeemed,  to  allow  a  credit  on  the  judg- 
ment for  the  amount  collected.  This  additional  authority  on  the  part 
of  the  purchaser  to  collect  the  rents  operated  in  the  way  of  security.  lb, 

4.  8ome,^8tatute  ^  1879  does  not  Violate  Obligation  of  Contracts,— CknuHtU' 
Oonal  Law, — ^The  redemption  law  of  1879  did  not  violate  the  obliea- 
tions  of  the  contract  between  A.  and  B.,  but  secured  its  more  faithful 
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performance.  It  may  be,  therefore,  more  properly  styfed  a  statute  af- 
lecting  and  providing  a  more  efficient  remedy  for  the  enforcement  of 
the  contract  between  the  parties.  lb, 

h.  Soane. — No  Vested  Eights  in  Laws  or  Legal  Bemedies,— There  are  no  vested 
rights  in  the  laws  p;enerally,  nor  in  legal  remedies,  and  hence  chanses 
therein  by  the  L^islature  do  not  fall  within  the  constitutional  inhibi- 
tion, unless  they  are  of  such  a  character  as  to  materially  affect  the 
obligation  of  contracts ;  and  hence,  too,  laws  which  merely  afford  the 
means  for  a  more  efficient  enforcement  of  a  contract  do  not  impair  its 
obligation,  and  are  valid.  lb. 

SLANDER. 

See  LiBSL. 

SPECIAL  VERDICT. 

1.  Facts  not  Found.— FtLcXs  not  found  in  a  special  verdict  are  to  be  re* 
garded  as  not  proved  by  the  party  having  the  burden  of  proof. 

JhimuUer  v.  StcUCf  ex  reL,  90 

2.  Pleading. — A  party  can  not  recover  on  a  cause  of  action  in  his  favor 
shown  by  a  special  verdict,  under  an  issue  involving  only  a  different 
cause  of  action.  Hasseiman  v.  OarroUj  16S 

3.  Jvidgmeni.—  Damages.  — ^here  a  special  verdict  states  the  amount  of 
damages  found  for  the  plaintiff,  in  the  event  that,  upon  the  facts  found, 
the  law  is  for  the  plaintiff,  and  no  data  are  furnished  by  the  verdict 
from  which  the  court  can,  by  computation,  ascertain  the  damages, 
judgment,  if  for  the  plaintiff,  must  oe  for  the  damages  found  by  the 
jury.  AlUeTy  if  there  be  data  found  by  the  verdict,  which  will  enable 
the  court  to  compute  the  proper  damages.  tktwson  v.  Shirk,  184 

SPECIAL  FINDING. 
See  Practice,  13, 14, 16, 17,  20,  26;  Special  Vebdict. 

STARE  DECISIS. 
See  Constitutional  Law,  2. 

STATUTE. 
See  City,  3;  Constitutional  Law  ;  Criminal  Law,  2,  3,  5  to  7,  14,  16, 
27,  36:  Decedents'  Estates,  3;  Drainage,  1,  2,  3,  4;  Highway,  1 
to  3;  Married  Woman,  6;  Partition,  2;  Pleading,  6;  Practice, 
11,  19;  Receiver,  1;  Schools,  1,  2,  9;  School  Commissioners; 
Sheriff;  Sheriff's  Sale ;  Swamp  Lands;  Taxes,  4,  6,  8  to  10; 
Telegraph  Company. 

STATUTE  CONSTRUED. 

See  Criminal  Law,  2 ;  Highway,  2;  School  Commissioners  ;  Sheriff's 

Sale 

STATUTE  OF  FRAUDS. 
See  Contract,  13. 
D^enee  is  a  Personal  0»e.— The  defence  of  the  statute  of  frauds  is  a  personal 
one  and  can  not  be  made  by  strangers  to  the  transaction. 

Bodkin  V.  Merii,  S9S 

STATUTE  OF  LIMITATIONS. 

See  Husband  and  Wife  ;  Real  Estate,  Action  to  Recover,  2. 

SUBROGATION. 

See  Schools,  7,  8 ;  Sheriff  ;  Taxes,  3. 

1.  Sherds  Sale. — A  purchaser  at  a  sheriff's  sale  upon  an  invalid  decree 

Vol.  102.— 41 
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of  foreclosure,  whose  monej  goes  to  satisfy  the  mortgase,  is  entitled  to> 
be  subrogated  to  the  rights  of  the  mortgagee.         Bodkin  y.  Meriif  ^9S 

2.  Same, — VolwUeer, — A  purchaser  at  an  invalid  sheriff's  sale  is  not  a 
volunteer.  lb. 

3.  Same, — Former  Adjudication, —  Mandate, —  A  jud^ent  against  a  pur- 
chaser at  an  invalid  sheriff's  sale,  upon  an  application  for  a  mandate 
to  compel  the  sheriff  to  execute  a  deed,  is  not  an  adjudication  upon 
the  purchaser's  right  to  subrogation.  lb, 

4.  Sheriffs  Sale. — Delay  in  Payment  of  Bid, — Purchaser  at  Foredogure  Sale, — 
A  party  who  has  purchased  land  at  a  sale  upon  a  decree  of  foreclosure, 
and  who  is  denied  a  deed  upon  such  sale,  is  not  precluded  from  assert- 
ing a  right  of  subrogation  because  of  delay  in  paying  the  purchase- 
money,  lb, 

SUPERIOR  COURT. 

1.  Superior  Court  g^  Vigo  County.— Jurisdiction, — Query,  whether  the  supe- 
rior court  of  Vigo  county  has  jurisdiction  over  the  judgments  and 
process  of  the  circuit  court  of  that  county.      Bogers  v.  Beauchamp,  SS 

2.  Marion  Superior  Court, — AppeaL —  Assignment  of  Error, —  Practice. —  On 
appeal  from  the  general  term  of  the  Marion  Superior  Court  to  the  Su- 
preme Court,  only  such  errors  as  were  assigned  in  such  general  term 
will  be  considered.  Botach  v.  McCarty^  461 

SUPREME  COURT. 

See  Attachment,  1 ;  Change  op  Venue,  2 ;  Crim^al  Law,  19,  30,  56,. 
66 ;  Damages,  4 ;  Libel,  6 ;  Pleading,  1,  9:  Pkactice,  3,  9, 10, 12^ 
13, 18,  23,  26 ;  Res  Adjudicata  ;  Superior  Court,  2. 

1.  AppeaL — Where,  on  appeal,  it  appears  from  the  record  that  the  appel- 
lant, the  plaintiff  below,  was  not  entitled  to  recover  anything,  rulings- 
of  the  trial  court,  though  erroneous,  will  be  considered  harmless  and 
not  available  for  the  reversal  of  the  judgment.        Mason  v.  Mason,  3*f 

2.  Practice.— Bill  of  Exceptions, — Where  exceptions  to  a  guardian's  report 
have  been  disallowed  upon  evidence,  the  ruling  can  not  he  questioned 
in  the  Supreme  Court  in  the  absence  of  a  bill  of  exceptions  containing 
the  evidence.  Angevine  v.  Ward,  S91 

3.  Weight  <^  Evidence, — Where  there  is  evidence  tending  to  sustain  the 
verdict,  the  Supreme  Court  will  not  disturb  it  on  the  weight  of  the  evi- 
dence. Oroeke)'  v.  Hadley,  4^S 

4.  Assignment  of  Error  Attacking  Complaint — P-adice. — An  assignment  of 
error  in  the  Supreme  Court,  that  the  complaint  does  not  state  suffi- 
cient facts  to  constitute  a  cause  of  action,  questions  the  entire  com- 
plaint, and  if  any  paragraph  is  sufficient  such  assignment  can  not 
be  sustained.  Stout  v.  Turner,  4^8^ 

5.  Same, — Sufficiency  of  Evidence. — When  all  the  evidence  is  not  in  the 
record,  the  Supreme  Court  can  not  pass  upon  its  sufficiency.  lb. 

6.  Same, — Practice.—  Bill  of  Exceptions, — Omitted  Evidence,— K  general  state* 
ment  in  a  bill  of  exceptions  that  it  contains  all  the  evidence  is  con- 
trolled by  an  affirmative  showing  to  the  contrary.  /6. 

7.  ^New  TriaL — Assignment  of  Error. — Overruling  a  motion  for  a  new  trial, 

assigning  as  cause  therefor  error  in  sustaining  a  demurrer  to  an  an- 
swer, when  assigned  for  error  in  the  Supreme  Court,  presents  no  ques- 
tion on  such  answer.  Hunter  v.  FSizmaurieey  44^ 

8.  Practice, — Evidence. — ^The  Supreme  Court  will  not  weigh  conflicting  evi- 
dence, but  will  accept  that  deemed  credible  by  the  trial  court,  and 
will  apply  the  law  to  the  facts  established  by  such  evidence. 

Union  School  2J).  v.  First  NatU  Bank,  4U 
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9.  SavM, — Petition  for  Rehearing, — Points  not  made  on  the  original  ami- 
ment  will  not  be  considered  on  the  petition  for  a  rehearing.  Ih, 

10.  Brief, — A  paper  giying  what  is  denominated  '^  a  history  of  the  case," 
and  stating  that  "appellants  contend  that  the  sheriff's  sale  was  not 
completed  till  July  7th,  1882,''  is  not  a  brief.    Liggt^  ▼.  Ftretlone,  614 

11.  Same. — Duty  </  ConoMeL — It  is  the  dnty  of  counsel  to  do  more  than 
make  assertions ;  they  should  state  reasons  for  their  propositions,  and, 
if  necessary,  cite  authorities  in  their  support  lb. 

12.  Sufficiency  of  Evidence. — Where  there  is  evidence  in  the  record  which 
tends  to  sustain  the  finding  of  the  trial  court  on  every  material  point, 
the  Supreme  Court  will  not  disturb  it.    Western  U.  Tel  Co.  v.  Huff,  585 

13.  Amgnmeni  of  Error. — Practice. — An  assignment  of  error,  that  "  the  court 
erred  in  overruling  the  demurrers  to  the  first,  second  and  third  par- 
agraphs of  the  complaint,"  does  not  call  in  question  the  rulings  upon 
demurrers  to  each  of  the  paragraphs  separately,  but  all  jointly,  and 
if  one  is  good  the  assignment  fails.  Keteham  v.  bafhouTf  576 

14.  Same. —  Weight  of  Evidence. — The  Supreme  Court  will  not  weigh  evidence 
nor  attempt  to  determine  any  question  in  regard  to  the  credibility 
of  opposing  witnesses.  lb. 

SURETY. 
So.-  Married  Woman;  Principal  and  Surety;  Pbomk«oby  Note,  4, 5. 

SURVIVING  PARTNER. 
See  Decedents'  Estates,  3. 
.     SWAMP  LANDS. 
1 .    Treaj8urei^»  Oertificate  Evidence  of  Legal  Title. — Under  section  1 1  of  the 
act  of  the  State  Legislature  to  regulate  the  sale  of  swamp  lands,  etc., 
approved  May  29th,  1852,  1  G.  <&  H.  599,  the  county  treasurer's  cer- 
tificate of  entry  is  evidence  of  le^al  title  to  the  land  mentioned  therein 
in  the  person  in  whose  name  it  is  issued.        Matthews  v.  Ooodrieh,  667 
"2.   Same.— Act  (^  Seat.  iSth,  1850,  is  Grant  In  Proesenti—By  the  act  of  Con- 
gress of  Sept.  28th,  1850,  R.  S.  of  U.  S.,  section  2479  (see  1  G.  &  H., 
§.  737),  the  whole  of  the  swamp  and  overflowed  lands  within  this 
tate,  made  unfit  thereby  for  cultivation,  which  remained  unsold  at 
the  passage  of  that  act,  were  granted  to  this  State,  and  such  act  was  a 
gr&nt  in  proBsenti.  Ih. 

Z.  Same. — PdieiU. — Selection  (^  Lands. — Evidence.— The  fact  that  a  patent 
was  subsequently  issued  to  this  State  by  the  United  States  is  conclu- 
sive evidence  that  the  lands  embraced  therein  were  selected  for  the 
State,  as  swamp  lands,  and  that  the  selection  was  approved  by  the 
proper  authority,  and  establishes  title  to  such  lands  in  this  State, 
commencing  on  Sept.  28th,  1850.  .  lb. 

4.  Same.'-ReUnquiskmcnt  by  Slate.—  Title  of  States  Qrantee.—The  State  has 
never  relinquished  to  the  United  States  its  title  to  the  lands  so  pat- 
ented, and  evidence  of  a  title,  to  any  of  such  lands,  derived  from  the 
United  States,  subsequent  to  Sept.  28th,  1850,  is  of  no  avail  against  a 
title  acquired  from  the  State  under  the  swamp  land  act.  lb. 

5.  Same. — Invalid  Belease  by  Oovemor.—The  attempted  release  or  convey- 
ance, by  the  Governor  of  this  State  to  the  United  States  in  1859,  of 
certain  of  such  lands,  was  without  authority  and  invalid.  lb. 

6.  Same.— When  State's  Qraniee  May  not  Question  Title  from  United  States. 
— rXhe  State's  grantee  is  only  estopped  from  questioning  a  title  derived 
from  the  United  States  to  particular  lands  of  those  granted  by  the 
swamp  land  act  of  1850  for  which  the  State  received  compensation 
instead  of  the  lands.  lb. 
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TAXES. 
See  Schools,  1  to  4. 

1.  SaU, — L^juMticn,— Jieading. —  Tender. — I\mmmL — -Bjuity.— A  com- 
plaint to  enjoin  the  isBae  of  an  aaditor's  deed  upon  an  111^^1  sale 
of  lands  for  taxes,  which  fails  to  aver  a  tender  and  to  make  an  of- 
fer to  pay  the  lawful  taxes  to  the  defendant,  is  bad  on  demurrer. 

Bawe  y.  Feabody^  19S 

2.  Void  Sale.'-Dran^erqfLien.—A  purchaser  at  a  tax  sale  maj  acquire 
a  lien  although  the  sale  is  void.  Watinns  v.  WMngsy  SSO 

3.  Samt,—SubrogaJtkn. — Where  a  sale  made  on  a  decree  foreclosing  a  lien 
for  taxes  is  void,  the  purchaser  at  such  sale  will  be  subrogated  to  the 
rights  of  the  lien-holaers.  Ih. 

4.  SaU^'-Charaina  Wif^9  Land  in  Name  </  fliis6afui.— Under  the  tox  laws 
of  1872,  and,  also,  of  1881,  the  fact  that  a  wife's  land  is  chaiged  on  the 
tax  duplicate  in  the  name  of  the  husband,  would  not  invalidate  a 
sale  of  such  land  for  taxes.  Helnu  y.  Wagner,  S86 

5.  Same. — Pierwnal  Propaiy. — A  sale  of  land  for  taxes,  without  first  ex- 
hausting personal  property,  is  invalid.  Ih^ 

6.  Same, — InUreaL — ^Under  sections  3  and  4  of  the  amendatory  act  of 
March  6th,  1883,  a  purchaser  of  land  for  taxes  under  the  act  of  De- 
cember 2lBt,  1872,  where  the  title  proves  invalid,  is  only  entitled  to  a 
lien  for  the  purchase-money  and  alt  subsequent  taxes  paia  by  him,  with 
interest  thereon  at  the  rate  of  twenty  per  centum.  76. 

/  7.  Salet. —  When  Void. — Panonal  iVoperfy.  -A  sale  of  real  estate  for  taxes. 

^  while  the  owner  has  available  pentonal  property  subject  to  distress  and 

/  sale,  is  illegal  and  void.  Michigan  MuL  L.  Ins.  Co.  v.  Krok,  615 

8.  Sale. — Tender  withm  Time  far  Bedemplion. — Desd—JhtemC— Under  sec- 
tions 227  and  254^  IRS.  1876^  pp.  124, 128,  where  an  Jinvalid  and  void 
sale  for  taxes  has  been  made,  if  the  land-owner,  within  the  time  for  re- 
demption and  before  a  deed  has  been  issued  to  the  purchaser,  ten- 
dered to  the  proper  officer  all  legal  taxes  due,  together  with  the  law- 
ful interest  and  charges  thereon,  a  deed  subsequently  issued  would  not 
entitle  the  purchaser  to  recover  the  twenty-five  per  cent,  interest  pro- 
vided for  in  section  257  of  the  same  act  Altler,  if  no  tender  nad 
been  made  within  the  proper  time.  lb. 

9.  Same, — Quieling  TUle. — In  such  ca8&  the  land-owner  might  quiet  hia 
title  M gainst  the  holder  of  such  deed  by  averring  and  proving  the  il- 
legality of  the  sale,  the  tender  and  bringing  of  the  money  into  court  for 
the  benefit  of  the  purchaser.  /(. 

10.  &ini€.- Section  64fi6,  B.  S.  1881,  relating  to  redemption,  has  reference 
to  sales  which  are  not  void.  lb. 

TAX  SALE. 

See  Taxis. 

TELEGRAPH  COMPANY. 

1.  Failure  to  Ihmsmit  Message.— Penaitg.—Slatute  Must  be  Sbictfy  QmsMied. 
— In  an  action  against  a  telegraph  company  to  recover  the  penalty  for 
failing  to  diligently  transmit  a  message,  the  statute  is  to  be  strictly 
construed,  and  the  case  must  be  brought  fully  within  its  provisions. 

Western  If.  TeL  Oa.  v.  Walker,  699 

2.  iSlMne.--Cbinp&iiii(.~It  is  not  necessary  that  the  exact  words  of  the  stat- 
ute should  oe  used  in  the  complaint;  it  is  sufficient  if  words  of  equiv* 
alent  meaning  are  employed.  Ib^ 

TENANTS  IN  COMMON. 
See  Real  Estate,  Action  to  Rboover,  1. 
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TENDER. 
See  Pleadiko,  9 ;  Taxes,  1,  8,  9. 

TORT. 
See  City,  4 ;  Laudlord  and  Tenaut,  1 ;  Rkflevin  ;  Tbbbpasb. 

TOWNSHIP. 
See  Dkainaoe,  9;  Schools;  Township  Trusieb. 

TOWNSHIP  TRUSTEE. 
See  ScHOOiJSy  5  to  10. 
SchooU.—  Quh  Advanced  to  Teachen,—A  township  trustee,  who  in  good  faitfar 
employs  necessazy  and  proper  teachers,  and  when  it  is  unexpectedlj 
found  that  the  public  funds  provided  are  insufficient  to  pay  them  in 
full,  advances  the  deficit  out  oi  his  own  money,  has  a  demand  against 
the  school  township  which  he  may  recover. 

JTt^er  Y.  Tr<^  School  TawnMp,  279 

TRESPASS. 
See  LandijOBd  and  Tenant,  1  to  3. 

1.  Afitmais. — Order  by  County  Commiagumets  Pcrmiiiing  them  to  Rtm  of  Large. 
— Evidence. — The  making  of  an  order  by  the  board  of  commissioners- 
permittingdomestic  animals  to  run  at  large,  as  contemplated  by  sec- 
tion 4835,  R.  S.  1881,  must  be  shown  as  anv  other  fact,  and  in  the  ab-^ 
senoe  of  such  showing  it  will  be  assumed  that  no  such  order  has  been- 
made.  Atkinson  v.  MoU,  431 

2.  Saunt, — AetUmfor  Damages, — Pleading.  —  Fences.  —  Negligenee,  —  Where 
there  is  no  such  order,  it^  is  not  necessary,  in  an  action  to  recover  for 
injuries  done  by  trespassine  animals,  to  allege  or  prove  the  existence 
of  a  lawful  fence,  nor  to  allege  that  the  defendant  was  negligent  and 
the  plaintiff  without  fault,  nor  to  allege  that  the  damages  are  due  and 
unpaid.  76. 

3.  tSanie. — Hueband  and  Wife. — Ikjoiiea. — Where  such  an  action  is  brought 
by  a  married  woman  for  injuries  to  her  property,  the  husband  may  be 
joined  as  plaintiff,  although  he  is  not  a  necessary  party.  lb. 

4.  Same. — Beeovery  by  One  Joint  Owner.— Res  Adjwiieata.—Jn  such  case,  if 
the  wife  is  a  joint  owner  with  her  co-plaintiff,  a  recovery  by  her  for- 
the  entire  damage  done  would  bar  another  action  by  her  or  her  hus- 
band for  the  same  subject-matter.  /6. 

TRIAL. 

See  Bastardy  ;  Criminal  Law,  1,  2, 13, 18,  27,  28,  35;  iNSTRreriONS  lo^ 

Jury  ;  Practice,  4,  7. 

TRUSTS. 

1.  Rural  IVusl  in  Land.— When  May  be  Averred  and  Proved. — JudgmenL— 
A  parol  trust  in  land,  which  has  been  executed,  may  be  averred  and* 
proved  for  the  purpose  of  showing  that  the  apparent  owner  had  no  in- 
terest which  was  subject  to  the  lien  of  a  judgment  asninst  him. 

Iiaya  v.  Beger,  524 

2.  Same. — EquHy.—K  court  of  equity  will  confine  the  lien  of  a  judgment 
to  the  actual  interest  of  the  judgment  debtor  in  the  property.         lb. 

3.  iSbme.^£bto|ope^— The  fact  that  gjoods  were  sold  to  the  apparent  owner 
on  the  faith  of  his  title,  which  is  not  shown  to  have  been  of  record, 
will  not,  in  the  absence  of  kaud,  where  the  actual  owner  remains  in 
possession  and  has  no  knowledge  of  the  credit  so  extended,  work  ao 
estopp^.  lb. 
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TURNPIKE. 
See  Gravel  Road. 

USER. 
See  Highway. 
.  VACANCY. 
See  County  Comhissionebs. 

VENDOR  AND  PURCHASER. 

sSee  Deed  ;  Fraudulent  Conyetance  ;  Real  Estate  ;  Sheriff's  Sale, 

1 ;  Subrogation  ;  Swamp  Lands  ;  Taxes. 

J.  Want  q^  TUU  in  Qrantor,—  When  PurehaBe- Money  cannd  be  Withheld.— 
Where  a  deed  is  made  and  accepted,  and  posseflsion  taken  under  it, 
want  of  title  in  the  grantor  will  not  enable  the  purchaser  to  resist  the 
•payment  of  the  purchase^nonej,  or  recover  more  than  nominal  dam- 
ages on  his  covenants,  while  he  retains  the  deed  and  possession,  and 
•has  been  subjected  to  no  inconvenience  or  expense  on  account  of  the 
defect  of  title.  Mat-sh  v.  Thompson,  272 

^.  Same, — Aooeptamce  of  EitUUe. — EstmtpeL—By  the  acceptance  of  an  estate 
the  party  accepting  is  estopped  from  denying  the  title  under  which  he 
holas.  lb, 

^.  Chrowing  Wheat — Reservation, — Pgnonal  Prooeriy, — Wheat  which  in  fact 
is  attached  to  and  is  a  part  of  the  soil,  althouffh  in  a  theoretical  sense 
separated  therefrom  by  a  reservation  in  the  deed  of  a  g^ntor.  is  not 
in  a  condition  to  be  transferred  under  a  general  designation  oi  prop- 
erty on  and  distinct  from  the  farm.  Holderman  v.  MiiUr,  366 

A.  Same, — Reformation  cfDeed,  —Where  a  grantee,  believing  he  is  the  owner 
of  growing  wheat  by  purchase  of  the  land,  buys  from  his  ffrantor  his 
household  goods  '*  ana  all  other  property  on  said  farm,''  he  can  not, 
upon  discovering  that  the  wheat  was  reserved  but  under  circumstances 
not  entitling  him  to  a  reformation,  claim  the  wheat  as  a  part  of  the 
jpersonal  property  so  purchased.  lb, 

VENIRE  DE  NOVO. 

See  Practice,  20. 

VENUE. 

See  Change  of  Venue. 

VERDICT. 

'See  Practice,  7, 10 ;  Railroad,  1 ;  Special  Verdict. 

VERIFICATION. 

See  Attachment,  1. 

VOLUNTEER. 

^ee  Fraudulent  Conveyance;  Subrogation,  2. 

WAIVER. 

See  Bastardy,  3 ;  Criminal  Law,  1 ;  Deed,  5. 

WIDOW. 

See  Witness,  2. 

WILL. 
See  CoNTRAcy,  7. 
^OontinMnt  Deme,—InUgUwy,—By  one  clause  of  her  will  a  testatrix  devised 
all  of  her  property  to  her  husband  for  life.    Another  clause  provided 
ahat,  "If  my  husband  survive  me,  I  desire  at  his  death  that  all  I  may 
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own  or  be  possessed  of  shall  go  to  and  become  the  property  of  my 
well  beloved  step-danghter/'  naming  her.    Thes^  were  the  only  dispo- 
sitions  of  this  property.    The  husband  died  before  the  death  of  the 
testatrix. 
Hddf  that  as  to  the  property  in  question  the  testatrix  died  intestate. 

Oibaon  v.  Seymour,  48S 
WITNESS. 
See  Chaiyoe  of  Venue,  2;  Continuance;  Criminal  Law,  17, 19,  40  to 
44,  46;  Evidence;  Instructions  to  Jury,  1 ;  Practice,  18,  24. 

1.  CoTrcboraikn  </,  hy  Pirevious  StaJLanenis, — A  witness  who  has  been  merely 
contradicted  as  to  an  alleged  fact  testified  to  by  him  can  not  be  cor- 
roborated by  showing  that  he  related  the  same  fact  in  the  same  way 
before.  Hodges  v.  Bales,  494 

2.  IHvileged  Communicatian, — A  widow  is  not  a  competent  witness  to  tes- 
tify to  communications  made  to  her  by  her  deceased  husband  during 
the  marriage.  Stanley  v.  MoTdgomery,  lOif 

WOBDS  AND  PHRASEa 

See  Contract,  11 ;  Criminai.  Law,  5,  6 ;  Deed,  1. 

WRITTEN  INSTRUMENT. 

See  Contract;  Damages,  1,  2;  Deed;  Lease;  Lebel,  I>  %  4;  Pueai>- 

INO,  10. 
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